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COMMENTARIES 


ON TIIL 

LAWS OF ENGLAND. 


BOOK THE FOUllTII. 

OF PUBLIC WRONGS. 


CHAPTER 'CUE FIRST 

OF THE NATURE or CRIMES , and 
THEIR PUNISHMENT. 

WE now armed at the foiiith and last biaiicJi of 
these Coniiiieiitaiics , winch tieats ot jnthlic oi 

iUiDU^ and vu^dcmtsnoi^ Foi ive may icinembei tliat, in 
the beginning of the picceding volume ‘‘j wiongs were divided 
into two species the one innate^ and the otlici public Pp- 
^atc wrongs, which aie hequently termed civil injuries, wcie 
the subject of tliat cnttio book we aie now tlicreloie, lastly, 
to pioceed to the consiclciation of public wiongs, oi ciimes 
and misdemesuors , with the means ol then pieventioii and 
punishment. In the puisiut ol which subject I sliall considei, 
in the first place, the geneial natuie of ciiines and punish- 
ments , secondly, the peisoiis capable of committing uimes, 
tinrdly, their several degiees of guilt, as pimcipals, oi acces- [ 2 ] 
saries , fourthly, the several species of crimes, with the pu- 
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nishment annexed to each by the laws of England , fiithly, 
the means of preventing tlieii jieipttiation , and, sixthly, the 
m^od of inflicting those punishments, which the law has 
annexed to each scveial crime and niisdemesnoi 

Finsi, as to the general nature of crimes and then punish- 
ment, the discussion and admeasuieinent ot which foims, in 
eveiy country, the code of criminal law , or, as it is moie 
usually denominated w ith us in England, the doctrine ot the 
jiltas of the aoxmi , so called, because the king, iii whom cen- 
ters the majesty ol the whole community, is supposed by the 
law to be the person mjmed by every infi action of the pub- 
lic lights belonging to that community, md is iheictore in all 
cases the propel piosccutoi loi every public oflcnce*^ 

The knowledge of this branch of jurisprudence, whicli 
teaches the nature, extent, and dcgiees of e\ciy tiime, and 
adjusts to it it’s adequate and necessary penally, is ot th« 
utmost importance to every individual in the state For (as 
a very great mastci ot the ciown law^ has observed upon 
a similar occasion) no lank oi elevation m life, no uprightness 
of heart, no prudence oi ciicumspection ot conduct, should 
tempt a man to conclude, tiuit he may not at some time or 
othei be deeply interested in these researches The infirmi- 
ties ot the best among us, the vices, .ind ungovernable pas- 
sions of othei s, the instability ot all hum in iflaiis, and the 
n umbel less untoreseen events, winch the compass of a day 
may bring foith, will teach us (upon a moment’s reflection) 
that to know with precision what the laws ot our country 
have forbidden, and the deplorable consequences to which a 
wiltul disobedience may expose us, is a matter of umveisal 
concern 

In piopoitioii to the impoitance of the criminal law ought 
also to be the care and attention of the legislature in properly 
[ 3 ] forming and cnfoicing it It should be founded upon prin- 
ciples that are permanent, unifoim, and universal, and al- 
ways conformable to the dictates of truth and justice, the 
feelings of humanity, and the indelible rights of mankind 
though it sometimes (piovided there be no transgression ot 
See Vol I p.2f^8 ' Sir Michael Foster, pref to rep 
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these external bounclanes) may be modified, nai rowed, oi en- 
larged, according to the local oi occasional necessities of the 
state which it is meant to govern And yet, eithei fiom a 
want of attention to these piinciples ni the first concoction 
of the laws, and adopting in then stead the impetuous dic- 
tates of avarice, ambition, and revenge , from letaimng the 
discordant political regulations, which successive conquerois 
oi factions have established m the various revolutions ot 
government, fiom giving a lasting efficacy to sanctions that 
weie intended to be tempoiaiy, and made (as loid Bacon 
expiesses it) meieiy upon the spin oi the occasion oi horn, 
lastly, too hastily einplovng such mtaiis as aie gieatly dis- 
piopoitionate to then (lul, m oidei to check the pi ogress 
ot some vGiy piev dent oftciice lioni some, oi fiom all, ot 
these causes, it hath happened, tli it the criminal law is la 
every country of Luiopc move lude and impel het than the 
civil I shall not lieie entei into any nnimte inquiiics con- 
cerning the local constitutions of othci nations the ndiii- 
mamty and mistaken policy ot winch have been siifiicieutly 
pointed out by inoonioiis wiiteis of then own'* But even 
with us in England, wheie our ciown law is with justice 
supposed to be inoie luaily advanced to peifcction, wheie 
crimes aic moie accuiately defined, and penalties less uncci- 
tain and aibitiaiy , whole cdl oiii accusations aie public, and 
oiu tiinls m the face ot the world, where tortuic is unknown, 
and eveiy delinquent judged by those of his ccjuals, against 
whom he can foini no exception nor even a peisonal dislike, 

— even heie wc shall occasionally find loom to reni.nk some 
particiilais that seem to want levision and amendment 
These have clncfly aiisen lioiii loo sciiipulous an iclherence 
to some lules ot the antient common law, when the reasons 
have ceased upon which those rules weie founded, from not 
lepealmg such oi the old penal laws as are eithei obsolete [ 4 * ] 
01 absuid, and from too little caie and attention m framing 
and passing new ones Tlie enacting of penalties, to whicli 
a whole nation shall be subject, ought not to be left as 
a matter ot mdiflerence to the passions or interests of a tew, 
who upon temporary motives may preter or support such a 
bill, but be calmly and maturely coiisideied by peisons who 
know what provisions the laws have already made to remedy 
Baron Montesquieu, marquis Beccana, &c 
B 2 
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the mischief complained of, who can fioin expciience fore- 
see the piobable consequences of those which are now pro- 
posed, and who will judge without passion oi prejudice how 
adequate they are to the evil It is nevei usual in the house 
of peers even to read a private bill, which may affect the 
pioperty ot an indiMdual, without first rcfeinng it to some of 
the learned judges, and hcaiing their lepoit thereon* And 
surely equ<il piecaution is iicecssaiy, when laws aie to be 
established, which may affect the propeity, the liberty, and 
perhaps even the lives of thousands Hiid such a leference 
taken place, it is impossible that in the eighteenth century it 
could even have been made a capital ciime, to bieak down 
(howcvei maliciously) the mound of a fishpond, whcieby any 
fish shall escape, oi to cut down acheiry-tree in an oichauU 
Weic even a committee appointed but once in an bundled 
years to levise the criminal law, it could not have continued 
to this houi a felony, without benefit oi clergy, to be seen for 
one month in the company of jieisons who call themselves, oi 
aie called, Egyptians ^ (1) 

Ir IS tiue, that these outiageoiis penalties, being seldom 
oi nevci inflicted, aie liardly known to be law by the public 
[ 5 ] but that lathei aggiavates the mischief, by laying a snaic lor 
the unwaiy Yet thej' cannot but occur to the observation 
ot any one, who hath undertaken the task of examining the 
gieat outlines of the English law, and tiacing them up to 
tlicir principles and it is the duty of such a one to hint tliein 
with decency to those, whose abilities and stations enable 

'' See Vol II p S45 Stit 5 Eiiz c 20 

* Stat 9 Geo 1 c 22 31 Geo II c 42 

(O The QG 1 c 22 which w is made pcipclinl by the '5lG 2 0 ^ 12 , 
lias been in gitat measure repe ded as to its capital punishments, the two 
oflfences mentioned in the text arc now punishable, the first b} seven yeais* 
transportation, or imprisonment with or williout haul Jaboui for an} term 
not exceeding three jenrs, and the second by transpoi I ition for life, or any 
term not less than seven years, or imprisonment with oi without liaid la- 
bour for any term not exceeding seven years The 5Eliz c 20 has been re- 
pealed by the 2'>G 5 c 51 , is well as so much of a statute of 1 & 2 P 
c 1 as made It a capital felony for persons calling themselves Esvp- 
tians, to lemain one month in England, bylG4 cll6 By this list 
named statute, the 1 G 4 c 115, and several later enactments, the paits 
of several statutes which inflicted capital punishment for disproportionately 
small offences, were repealed, and smaller penalties, where necessary, were 
imposed These will be specified ui their proper places 
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tlicm to apply the remedy Having therefoie piemi^ed tins 
apology for some of the ensuing lemaiks, wliicli might othei- 
wjse seem to savoiii of aiiogance, I pioceed now to consider 
(m the fust place) the general natiue of crimes 

I A crimii -5 oi misdemesnoi, is an act committed, oi 
omitted, m violation of a public law, either foi bidding oi 
commanding it This geneial definition comjirehends both 
Climes and misdemesnors , which, piopeily speaking, are 
nieie synonymous teinis, tliougli, m common usage, thewoid 
“ Climes” IS made to denote such olienccs as are of a deepei 
and nioie atiocioLis dye , wlnle smallci faults, and omissions 
of less consequence, aie compiised under the gentlei name of 
‘‘ misdemesnors only (2) 

Tiil distinction of public wiongs liom pnvatc, of crimes 
and misdemesnois from civil mjuiies, seems puncipally to 
consist in this that private v\iongs, or civil injuries, are an 
mfimgcment or piivatioii of the civil rights which belong to 
indrviduals, considered merely as individuals public wrongs, 
or crimes and misdemesnors, are a breach and violation of 
the public lights and duties, due to the whole community, 
consideicd as a community, in ids social aggregate capacity 
As d I detain a field fiom anothei man, to which the law has 
given him a light, this is i civil mjuiy, and not a crime foi 
here only the light of an individual is conccincd, and it is nn- 
nrateiial to the public, which of us is m possession of the land 
but ticason, minder, and lobbeiy me piopeily ranked among 
crimes, since, besides the injury done to individuals, they strike 
at tlie very being of society, wJiicli cannot possibly subsist where 
actions of this sort arc sufleied to escape with impunity 

( 2 ) In the En<»li!5h 1 iw ofifciucs me tcclinic.illy divided into filonieh and 
inisdenicfjiiors, — undtr the 1 ittti tciiii ire conipribctl all offences which 
are not tclonicb, whcthci agiinst coninion or st itute law, w'hctlier indict- 
able or subject only to sunini'iry punishment Ihc brcnch law lias three 
terms, distinguishing between ** crimes,” “ debts,” ind “ contraventions,” 
thcfiist arc those oficnccs, of which the punishment renders the party 
infamous, and rather uins to inflict suffering on him than to produce his 
imcndmcnt, the second, those of which the imnishincnt aims to reform 
the offender, the third, coiiespoiul in great ineaburc to the class of of- 
fences punishable sumrn inly by the English Hw, offences igainst the police, 
and good older of the eoinniunity Code Penal Disp Pi cl Art 1 

B 3 
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In all cases the ciime includes an injury, eveiy public 
offence IS also a puvate i\iong, and somewhat moie, it af- 
fects the individual, and it likewise affects the community 
Thus tieason in iinagining the king’s death involves in it 
conspiiacv against an individual, whicli is also a civil in- 
jui^ , but, IS tins species of tieason in it’s consequences 
pru cijially tends to the dissolution of government, and the 
destiuction thcieb} ot the oidei and peace of society, this 
denominates it a crime of the highest magnitude Miudei 
IS an in)uiv to the life of an individual, but the law of so- 
ciety con^^idcis pimcipally the loss which the state sustains by 
being deprived of a niembei, and the pciiucious example 
theicby set for otlicis to do the like llobbcry may be con- 
sideied in the same view it is an nijniy to jnivatc piopeit^ , 
but were that all, a civil satisfaction in damages might atone 
foi It the public mischief is the thing, foi the prevention of 
which our laws have made it a capital offence In these 
gross and atiocious injuries the piivatc wiong is swallowed up 
in the public we seldom lieai any mention made of satis- 
faction to tlie individual , the satisficlion to the community 
being so vei^ gicat And indeed, as the public ciime is not 
otheiwjse avenged than by foiliutnie of hie and piopei4, it is 
impossible altei wauls to make any lepaiation for the piivate 
vviong which can only be bad bom tm body oi goods of the 
aggiessor But tlieie ue enmes of an infeiioi natuie, in 
which the public pimishment not scvcie, but it affoids 
loom foi a piivate compensation also, and heiein the dis- 
tuietion of Climes fiom civil iiijuiics is vci} ippaient Toi 
instance, lu the east ol bilteiy, (u beating anothei, the ag- 
gicssor maybe nulietcd foi this at the ',uit of the king, foi 
distuibing the public peace, and be punished ciiminally by 
fine and impiisonnieiit , and the paity beaten may also have 
Ins piivate icmedy by actum of tiespass for the injury which 
he m paiticulai sustains and lecover a civil satisfaction m 
damages So also, in c ise of a jiuhlic nuisance, as dig- 
ging a ditch across a highway, tins is punishable by indict- 
ment, as a common offence to the whole kingdom and all 
[ 7 ] his majesty’s subjects , but if any individual sustains any 
special damage thereby, as laming his horse, bieakmg his 
cairiagc, or the like, the offendci may be compelled to make 
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ample satisfaction, as well for the private injuiy as for the 
public wiong (3) 


Upon the whole we may obseive, that m taking cogni- 
zance of all wrongs, oi unlawful acts, the law has a double 
view, VIZ not only to lediess the party injured, by either 
lestoijjjg to him his right, if possible, or by giving him an 
equivalent, the manner of doing which was the object of 
our mquiiies m the preceding book of these Commentaries, 
but also to secuie to the public the benefit of society, by pre- 
venting oi punishing cveiy bleach and violation of those laws, 
which the sovereign power has thought proper to establish 
foi the government and tianqiullity of the whole What 
those breaches are, and how prevented or punished, are to be 
eonsideied in the piesent book 


II The natinc of o lines and misdeinesnoi s in geneial be- 
ing thus ascci tamed and distinguished, I proceed, in the next 
place, to consider the geneial nature of pumsliments which 
aie evils or incouvciiiences consequent upon cimies and mis- 
deinesnors , being devised, denounced, and inflicted by human 
laws, ni consequence of ilisobedience or misbehavioui in those, 
to icgulate whose conduct such laws were lespectively made 
And hciciii we will briefly considei the pawei the uid^ and 
the measure of human punishment 


1 As to the potCTi of human punishment, oi the right of 
the temporal legislatoi to inflict discretionary penalties foi 


(s) It lb not vciy easy in theory, and quite impossible accoiding to the 
Lnglish liw, to Hy down any single pnnciph by which to distinguish crimes 
ifom civil lujiines, — public from private wrongs In theory, every wilful 
violation ot another’s light, however committed, and to whatever extent, 
lb \ cimic, ind so a public wrong By the English law a distinction exists, 
but It seems wholl) technical, depending sometimes on the situation of the 
agent, soinetmics on the nature or relations of the thing which is the ob- 
ject of the act, sometimes on the manner m which the act is done, some- 
times on the consequences of the act, the time of doing it, and other 
grounds which it would be useless here to enumerate, because they can 
only be learned thoroughly by an acquaintance with the law itself This 
howcvti will explain, why iniicli ol the reasoning in the text is necessarily 
unsatisfactory , because it is an attempt to explain upon one principle, 
what has been founded upon many 

B 4 
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Climes and inisdemesnois It is cleai, that the light of 
punishing crimes against the law ot natuic, as miirdei and 
the like, is m a state of mere nature vested in eveiy indivi- 
dual Foi it must be vested in somebody, otheiwise the laws 
of nature uonld he vain and fiintless, it none ueie empo^vered 
to put llum in execution and if that pouei is vested in any 
07 ic^ it must also be \cstcd in all mankind, since all aic by 
£83 natuie equal Wlicicof the flist niiudeiei Cam was so sen- 
sible, tlnit we find liiin* expressing Ins appiehcnsions, that 
•i<h<JLta sliould find him would slay him In a state of so- 
ciety tins iiglit IS traiisfoired horn individuals to the sovueign 
powLi j whueby men aie pi evented fiom being judges in their 
own causes, whicli is one of the evils that civil government 
was mtuulcd to lunedy Whatevei jinwci tJieicloie nulivi- 
duaJs Jiad ot punisJimg offences against the law of natuie, 
til, it IS now vesUd m the niagistiate alone, who bears the 
swoi I of justice the consent of the whole comm unity 
And to this pieccdcnt natuial powci of individuals must be 
reteued lliat light, winch some have aigucd to belong to 
evciy state, (thmigli, in fact, ncvci exciciscd by any,) of pu- 
nishing not onlj then own subjects, but also foieign enibas- 
siulois, even wiih death itself, m case the} have oiltnded, not 
Jiidced against the mumcipal Iiws of tlu country, but against 
the divine laws ot natuie, anct become Ij ible then by to loiieit 
then lues foi then guilt'' 


As to otTcnce^ nuiciy against the luvs of socictj, which 
aie only mala piahbita, and not mala m al , the tempoial 
magistiate is also empowcial to iiitlict coeicive pen iltics toi 
such traiisgKssions and tins by tlie consent of mdivitluals, 
who, 111 foiming societies, did cithci tacitly 01 expicssly in- 
vest the sovciugii povvci with the light ot m, iking laws, and 
of eiifouiiig obcdancc to them when imdc, by cxeicisimr, 
upon then non- obscivai ice, seventies adequate to the evT 
Ihc lawluincss tiuidoie of pumsiiiiig such ciiminnls is 
iomidod upon Hu. pniiciplc, tliat tlic 1 iw by winch thev sufTei 
>^as made by theu own consult, it is a part of the oin>inal 
contiact into which llic^ enteied, when fust they engaged in 


” Stc Grotius, (I, 7 /j i\ 7; f <2 
rufluulorf tk j n 1 ^ t j 


r 20 


‘ Gen IV H 
“ Set Voi I p 
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society , it was calculated for, and has long contributed to, 
then own security 

This light therefore, being thus conferred by universal 
consent, gives to the state exactly the same power, and no 
moie, over all it’s membeis, as each individual member had 
iiatuially ovei himself or otheis Which has occasioned [ 9 
some to doubt, how lai a human Icgislatinc ought to inflict 
capital punishments foi positive offences , oflt iices against the 
municipal law only, and not against the law of nature since 
no individihil has, natiiially, a powei of inflicting death upon 
himself oi otheis foi actions in themselves indifferent Whtli 
icgaid to offences mala in capital jninishmcnts aie m some 
instances inflicted by the niirncdiatc command of God himself 
to all mankind , as m the case of murder, by the precept de- 
liveicd to Noah, their tonmion anccstoi and lepresc ntative, 
‘‘whoso slieddclh man’s blood, by man sli ill his blood be 
“ shed ^ ” In othoi instuices the}/ aie inflicted aftci the 
ample of tlie Cicatoi, in his positive code of laws for the le- 
gulalioii of the Jewish lepubhc as in the case of the ciime 
against natuie But they aie sometimes inflicted without 
sucli expicss vwinant oi example, at the will and disci etion of 
the human legislatinc, as lot foigery, foi theft, and sometimeb 
foi offences of a liglitei kind Of these wc aic principally to 
speak, as these ciimes are, none of them, offences against 
nntuia), but only against social i ights , not even theft itself, 
unless it he accompanied with violence to one’s house oi per- 
son all otheis being an infiingement of that light of piopcrty, 
which, as we li.ive fornioily seen owes it’s origin not to the 
liw of natuic, but merely to civil society 

Tiir piactice of inflicting capital punishments, foi offences 
of luiman institulion, is thus justified by that great and good 
man, sii Matthew Hale" “ When offences grow enoimoiis, 

“ liequent, and daugeious to a kingdom or state, destiuctivc 
“ oi highly ]>ermcious to civil societies, and to the great in- 
“ security and dangei of the kingdom oi it’s inhabitants, 

“ seveic punishments, and even death itself, is necessaiy to 
“ be annexed to laws m many cases by the piiidcncc of law- 

* Gen IX 0 Book H c 1 " 1 Ilal P C 13 
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“ givers’^ It IS therefore the enormity, or dangerous ten- 
dency, of the Cl line that alone can wan ant any earthly 
IB ] legislatuie in putting him to death that commits it It is not 
iCs frequency only, or the difficulty ot otheiwise preventing 
It, that will c\cuse our attempting to prevent it by a wanton 
effusion of human blood For, though the end of punish- 
ment IS to deter men horn offending, it nevei can follow from 
thence, tliat it is lawful to deter them at any late and by any 
means, since theie may be unlawful methods of enfoicing 
obedience even to the justest laws Evciy humane legislatoi 
will be theiefoie extiemely cautious of establishing laws that 
inflict the penalty of death, especially foi slight offences, or 
such as are meiely positive He will expect a better leason 
for his so doing, than that loose one winch generally is given, 
that It IS found by foimer experience that no lighter penalty 
will be effectual Foi is it found upon faither experience, 
that capital punishments are more effectual^ Was the vast 
teiiitoiy ot all the Uussias woise legulated inidei the late 
empress Eli/abeth, than under hei moie sangiunaiy piedcces- 
sois^ Is it now, uiidei Catheiine II less civili/ed, less social, 
less seem And }ct we aic assured, that ncithei ot these 
illiistiious princesses h.ive, tlnoiighout then whole adminis- 
tiation, inflicted the penalty of death and the lattei has, 
upon full pci suasion of it’s being useless, nay, even pernicious, 
given orders tor abolishing it entirely tlnoiighout hci extensive 
dominions ° But mdce<l, weic capital panishments proved 
by expenence to be a suie and elfcctual leincd}, that would 
not piove tlie necessity (upon which the justice and piopriety 
depend) of inflicting tlicm upon all occasions when othci ex- 
pedients fail I feai this leasoiiing would extend a great deal 
too far Foi instance, the damage done to oui public loads 
by loaded waggons is univei sally allowed, and many laws have 
been made to prevent it, none ot which have hitheito pioved 
effectual But it does not therefore follow that it would be 
just for the legislature to inflict death upon eveiy obstinate 
caiiiei, who defeats or eludes the provision ot former statutes 
Where the evil to be prevented is not adequate to the violence 
of the pieventive, a sovereign that thinks seiiously can never 
11 3 justify such a law to the dictates of conscience and humanity 

° Grand instructions for framing a nen code of for the Russian cmpiu, 

§ 210 
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To shed the blood of our fellow-cieature is a mattei that 
requires the greatest delibeiation and the fullest conviction 
of our own authoiity foi life is the immediate gift of God 
to man, which neithei he can lesigii, noi can it be taken 
fioin him, unless by the command or pci mission of him who 
gave it, eitliei expiessly icvcalecl, oi collected fiom the 
laws of natuie oi society by cleai and indisputable demon- 
stiation 

1 WOULD not be understood to deny the i ight of the legis- 
latuie in any countiy to enforce it’s own laws by the death 
of the transgiessoi, though peisoiis of some abilities have 
doubted it, but only to suggest a few hints foi the coiisidei- 
ation of such as aie, or may heieafter become, legislators 
When a question aiiscs, whether death maybe lawfully in- 
flicted for this oi that tiansgression, tlic wisdom of the laws 
must decide it, and to this public jiulgmcnt t>i decision all 
piivate judgments must submit, else tliere is an end of the 
first piinciple of all society and govcinment The guilt of 
blood, if anj, must lie at tlieii doors, who misinterpiet the 
extent of then waiiant, and not at the doors of the subject, 
who is bound to icccue the mteipictations that aie given by 
the soveieign powei 

2 As to the end oi final cause of human pumslunents* 

This is not by way of atonement oi expiation foi the ciimc 
committed, foi that must lie left to the just determination 
of the Supreme Being but as a piccaution agiirist future 
offences ot the same kind This is effected ihice wa} s eithei 
by the amuulmeiit of the olfenclci himself, loi which pm- 
pose all corporal punishments, fines, and tempoiaiy exile oi 
impiisonment au inflicted oi, by (leterimg otheis by the 
dread of his example from offending m the like way, “ ut 
“ poena (as Tully ^ expresses it) ad pauco^^ metus ad omnes^ 

“ 2 )e}vtmaf/' which gives rise to ail ignominious punish- 
ments, and to such executions ot justice as aie open and 
public oi, hstly, by depiiving the paity injming of the [ 12 ] 
powei to do futuie mischief, which is effected by eithei put- 
ting him to death, or condemning him to perpetual confine- 
ment, s]a\ei\, oi exile. The same one end, of preventing 


P pro Cluentio, 46 
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future crimes, is endeavoured to be answered by each of 
these three species of punishment The public gams equal 
security, whethei the oJiendei himself be amended by whole- 
some correction, or whethei he be disabled from doing any 
farther harm and il the penalty fads of both these effects, 
as it may do, still the terroi of his example remains as a warn- 
ing to othei citizens Tiie method howevci of inflicting pu- 
nishment ought always to be propoitioiied to the particular 
purpose it is meant to sei\e, and by no means to exceed it 
therefore tlie pains of death, and peipetual disability by exile, 
slavciy, 01 iiupiisonnient, ought nevei to be inflicted, but 
when the offender appears incorrigible (1) which may be 
collected eithei from a repetition of mmutei offences , or fiom 
the perpetration of some one crime of deep malignity, which 
of itself demonstrates a disposition without hope oi proba- 
bility of amendment and in such cases it would be ciuelty 
to the public to defer the punishment of such a cnmmal, till 
he had an opportunity of icpeating perhaps the woist of vil- 
laiucs 

3 As to the of human punishments Fiom wbat 
lias been obscived m the formei articles we may collect, that 
Iho quantity of pumshment can ne\ci be absolutely detei- 
niined by any standing iiivaiiablc lule, but it must be left to 
the arbitiation of the legislature to inflict such penalties as 
are warranted by the laws of natiiie and society, and sucli as 
iippear to be the best calculated to answci tlie end oi precau- 
tion against future offences 

Hevcl it will be evident, th.it what some have so Jiiglily^ 
extolled toi it’s equity, the Itx talio)n^, oi law of letahation, 
can never be in all cases an adequate oi peimanent rule of 
punishment In some cases indeed it seems to be dictated by 
natural reason, as in the case of conspnacics to do an injury, 
01 false accusations of the innocent, to which we may add 
[ 13 ] that hw of the Jews and Egyptians, mentioned by Josephus 


C 0 The argument In-re assumes that the punishment of death is nevci 
influtrd, eveept for the purpose ol disabling the offender from future mis- 
(huf, wlmrrasin f lit It oiiu timcMs, uid f lonecw may be wisil),uiflwtv I 
loi the purpose of dctcriing others by the tiiror of example 
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and Diodorus Siculus, that whoever without sufficient cause 
was found witli any mortal poison m his custody, should him- 
self be obliged to take it. But, in general, the difference of 
persons, place, time, provocation, or other circumstances, 
may enhance or mitigate the offence , and in such cases re- 
taliation can never be a proper measure of justice If a no- 
bleman stiikes a peasant, all mankind will see, that if a court 
of justice awards a return of the blow, it is more than a just 
compensation (5) On the othei hand, retaliation may, some- 
times, be too easy a sentence , as, if a man maliciously should 
put out the lemaining eye of him who had lost ope before, it 
IS too sliglit a punishment for the maimer to lose only one of 
Ills and theiefore the law of the Locnaiis, whicli demanded 
an eye for an eye, was in this instance pidicioiisly altered by 
decreeing, in imitation of Solon’s ]aws that he who struck 
out the eye of a one-eyed man, should lose both his own m 
leturn Besides, there are very many ciimes, that will in no 
shape admit of these penalties, without manifest absurdity 
and wickedness Theft cannot be punished by theft, defam- 
ation by defamation, foigery by forget y, adultery by adultei), 
and the like And vc may add, that those instances, wherein 
retaliation appeals to be used, even by the divine aiithoiity, 
do not leally pioceed upon the lule of exact letnbution, by 
doing to tlie ciimimil the same hurt lie has done to his neigli- 
boiii, and no more, but this con cspondencc between the 
crime and punishment is baiely a consequence fiom some 
othei piinciplo Death is oulered to be punished with death, 
not because one is equivalent to the other, for that would be 
expiation, and not punishment Noi is death always aiiequi- 
\alciit for death the execution of a needy deciepit assassin 
is a poor satisfaction foi the muidei of a nobleman in the 
bloom of his youth, and full enjoyment of his friends, his 
honouis, and his fortune. But the leason upon which this 
sentence is grounded seems to be, that this is the highest 
penalty that man can inflict, and lends most to the secimty [ 
of mankind, by removing one inmdcrei fiom the earth, and 
setting a dreadful example to detei othei s so that even tins 
gland instance pioceeds upon other principles than those of 
Pott Ant b 1 c 26 

(5) See Aiibtotlc’s bthics, b v ch 5 , where the same argument is pur- 
sued 
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letiliatioii And tiuly, it any nieasuie ot punishment is to 
be taken from the damage sustained by the sufferer, the pu- 
nishment ought rathei to exceed than equal the mjiiiy since 
it seems contuuy to reason and equity, that the guilty (it con- 
victed) should suffei no more than the innocent has done 
before Iiini , especially as the suffering of the innocent is past 
and ill evoi able, th it ot the guilty is futiue, contingent, and 
liable to be escaped or evaded. With legaid indeed to 
Climes that arc incomplete, which consist meiely m the in- 
tention, and aie not ^et earned into act, as eonspiiacies and 
the like, the innocent has a chance to iiustiatc oi avoid the 
\illany, as the conspiratoi has also a chance to escape Ins 
piinisliment and this may be one leason why the hi talionib 
IS inoie piopei to be inflictcil, if at all, foi cinues tliat consist 
m intention than loi such as aic earned into act It seems 
indeed consonanf to natuial icason, and lias theietore been 
adopted as a maxim by seveial theoietical wiiteis', that the 
punishment due to the crime ot which one l<ilstly accuses 
another, should be iiiHicted on the pcijuied intoimci Ac- 
cordingly, when It was once attempted to introduce into Eng- 
land the hvv ot letaliation, it was intended as a punishnieut 
foi such only as piclcued malicious accusations against otheis, 
it being enacted b} statute Edw III cli 18 that such as 
picferied any suggestions to the king’s gicat council should 
put in sureties of taJiation, tliat is, to incm tlic s ime pain 
that the othei should have hid, in case the suggestion weie 
found imtiiie But, altei one }e«ii’s experience, this punish- 
ment of tiliation was icjectecl, and impiisoiimciit adopted in 
It’s stead®. 


But though liom what lias been said it appeals, that theie 
cannot be any reguku oi deteimiintc method of rating the 
[ 3 quantity ot punishments loi ciimes, by any one uniform rule, 

but they must be reteircd to the will and discretion of the le- 
gislative powei yet there are some genei il principles, drawn 
tioin the nature and circumstances of the crime, that may be 
of some assistince lu allotting it an adequate punishment 

As, first, With legal d to the object it for the gi eater 
and moie exalted the object of an uijuiy is, the more care 

' Bcccar c 15 Stat 38 Etlw III c 9 
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should be taken to prevent that injury, and of coinse imdei 
thia aggravation the punishment should be moie seveie. 
Tlierelore treason in conspiiing the Iiing\ death is by the 
English law punished with gieatei rigour than even actually 
killing any private subject And yet, generally, a design to 
tiansgress is not so flagrant an enormity, as the actual com- 
pletion of that design Foi evil, the ncaier v\e approach it, 

IS the more disagieeablc and shocking so that it lequncs 
more obstinacy in wickedness to peipetrate an unlawful ac- 
tion, than baiely to entertain the thought of it and it is an 
encouragement to lepentance and lemoiso, even till the last 
stage of any ciinie, that it nevci is too late to retiact and 
tliat if cl man stops even here, it is beltei foi him than if he 
proceeds foi winch leason an attempt to lob, to ravisli, or 
to kill (6), IS fai less penal thjit the actual lobbeiy^ lape, oi 
inuulei But m the case of a tieasonnhle toiispiiacy, the 
object wheieof is the kmo\ majesty, the bare intention will 
deseive the highest degicc of seventy , not because the in- 
tention IS equivalent to the act itself, but because the gieatest 
Jigoui IS no moie than aileqiiate to a tieasonablc pin pose of 
the heart, and there is no gieatei left to inflict upon tlie ac- 
tual e\ecution itself 

Again the violence of passion, oi temptation, may some- 
times alleviate a ciime, as tlielt, in cisc of hungei, is far 
more woithy of compassion that when committed thiough 
avaiicc, or to supply one in luxuiious excesses To kill a 
man upon sudden and violent lescntmeiit, is less penal than 
upon cool dehbeiJite malice The age, education, and cha- 
ractei of the oflendei , the lepctition (oi otherwise) of the 
ofleiice, the time, the place, the company wherein it was [ 16 
committed, all these, and a thousand othei incidents, may 
aggiavate oi extenuate the ciimc' 

^ Thus Demosthenes (in Ins oration “ malice, not by heat of wine, in the 

against Midiasj hnely works up the “ morinng, publicly, before strangers 

aggravations of the insults he had re- as well as ciuzcns , and that m the 

ceived ” I was abused,” says he, “ by temple, whither the duty of my 

my enemy, in told blood, out of “ office called me *’ 


((?) bee post p 196 n 
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Fauther as punishments are cliiefly intended foi the 
prevention of future crimes, it is hut leasonable that among 
Climes of different natures those should be most severely pU' 
lushed, whicJt are the most destiuctive of the pubhc safety 
and ha])[uness and, among' crimes of an equal malignity, 
those which a man has the most frequent and easy opportu- 
nities of committing, which cannot be so easily guarded against 
as others, and which therefore the offender has the strongest 
inducement to commit , according to wliat Cicero observes 
ea sunt animadver lenda peccata maxme, quae difficillime 
ptaecavmtw Hence it is, that foi aseivant to rob his 
master is in moie cases capital, than for a stranger if a 
seivant kills liis mastei, it is a species of tieason , in another 
It IS only murdei to steal a liandkei chief, or otliei tufle of 
above the value of twelve pence, piivately from one’s person, 
is made capital (7), but to carry off a load of coin from an 
open field, though of fifty times gieatei value, is punished 
with transportation only And, in the island of Man, this 
lule was formerly earned so far, that to take away an hoise 
oi an ox was there no felony, but a trespass, because of the 
difficulty in that little teriitory to conceal them or cany them 
off but to steal a pig oi a lowl, whitli is easily done, was a 
capital misdemesiioi, and the offeiidei was piimshcd with 
deatli 

Lasily as a conclusion to the whole, we may observe 
that punishments of imieasonable seventy, especially when 
indiscriminately inflicted, have less cflect in preventing dimes, 
and amending the maniieis of a people, than such as are moie 
merciful in gencial, yet piopeiJy intermixed with due dis- 
[ n ] tmctions of severity It is the sentiment of an ingenious 
wnter, who seems to have well studied the springs of liuman 
action’^, that crimes aie moie effectually prevented by the 
teitainiijy than by the of punishment Foi the ex- 

cessive seventy of laws (says Montesquieu') hmdeis then 

** Beocar c 23 * lleccai* c 20 

'' pro Si^fo RosciOf ^ Sp L h 6 C 13 

4 Inst 285 


(7) fecepost p 242 n 
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evecution when the punishment surpasses all measure, the 
public will frei|ucntly out ol humanity pieler iinpumty to it 
Thus also tlie statute 1 Mai st 1 c 1 recites in it's preamble, 
“ tliat the state ol e\eiy kiii^ consists inoie assuiedly in the 
“ love ol the subject tow.iuls then pi nice, than in the dread 

ol laws made with iigoious pains, and that laws made 

foi the picseivation of the commonwealth without gieat 
‘‘ penalties aie moie olten obeyed and kept, than laws made 
“ with exticinc punishments,” (7) Happy had it been toi the 
nation, if the subsequent piactice of that deluded princess in 
matteis of icligion, had been conespoiulent to these senti- 
ments of heisell and pailiament, m niattcis of state and go- 
veinincnt * We ma;y laithei ob^eive that sangmnaiy laws 
aie a bad symptom ol the distemper ot any state, oi at least 
of it’s weak constitution The laws of the Roman kings, and 
the twelve tables ol the (/(rc?)ivni, wcu lull ol ci uel punish- 
ments the l^oician 1 ivv, which exempted all citi/ens troiri 
sentence ol deatli, silently abiogated them all In tins pe- 
iiod the icpuhlic llouiishcd uiidei the crnperois scveie pu- 
nishments weic icvivcd, and then the einpiie felh 

I'l IS moieovci absurd and impolitic to apply the same 
punishment to ci lines of difleient malignity A multitude of 
&.iuginndiy laws (besides the doubt that may be entertained 
concciiimg the light ot making them) do likewise prove a 
manifest defect either ni the wisdom ot the legislative, oi the 
stiength of the executive powei It is a kind of quackciy m 
government, and aigucs a w*uit of solid skill, to apply the 

( 7 ) Ihe text only abjitlgc'-, and that not veiy succLsslidly, this preamble, 
which ioi the soundness ol its icasoiung, and ippropnitc solemnity of lan- 
cuage, deserves to be cited entire “borismuch as tlie stite of every 
kintf, uilci, ind govcinoi of any icalin, doinniion, or coniiaonalty, stnndetli 
and consistctli nioic assuted by the lovo and favour of the subject toward 
then sovereign rulti and goveinor, th in in the diead and fear ol Jaw^ 
made with iigorous pains and extreme punishment foi not obeying of then 
sovereign rulci and govcrnoi and liws also justly in iJc for the preser- 
vation ot the commonwe il, without cxtieme punishment or great penalty, 
are more often lor the most pait obeyed and kept, than laws and statute* 
made with greit and 0x^*01110 punishments, and in special such laws an 1 
statutes so made, whereby not only the ignorant and rude unlearned 
people, but also learned and expert people, minding honesty, are often, 
and many times, trapped and snared ” 

toi IV ( ' 
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same univoisal lemedy, tlie 'liliimum snpphcinm^ to e\eiy case 
of difficulty It is. It must o\*iie(l, much {(ihiei to extiipate 
than to amend m inkmd }( t th it in igistiate must be e«;tecmed 
both a weilw ind i ciuil silicon, wlio cuts oil e\eiy hmb, 
which thioupjh i^noianc^ oi indolence he will not attempt to 
cure It ha^ bet u thci dole ingeniously piopo^cd^ that in 
c\ cry state i sc.ilc of ciimc** should be foimcd, with a coi- 
respondin^ sc ile of punishments, dost ending fioui the gu itcst 
to the least but, if that be too lomantic in idea, yet at liast 
cl wise Itgislaioi will maik the piincipal divisions, and not as- 
sign ])cnaltiLs of the fii .t dcgicc to oflcnces of an infeiioi 
lank WluH nan sec no distinction m idc ni the natiiic and 
giaditionsof juinishiuent, the geiiei dity will be led to con- 
clude the le IS nodi^tmclion in tlie guilt Thus in biante the 
])unj^liincnt ot lobbciv, either with oi without miiidei, is the 
same lie icc it is, tliat though peihaps they aic theicfoie 
subject to Icwoi lobbenes, vct lhc> ne\ci i ob but they also 
munh i (8) In Chini, inuukiei^ aie cut to piece > and lob 
hers not Iiomcc lu that conntn thc\ ne\pi nniidoi on the 
lugiiw ly, duuiob they often lob And in Lngland, be adcs 
the iddilional U n ot s ol i ,pcc(lv execution and i subsccjutnl 
espo^uu OI (lissLction, lobbcis line i hope ot ti iiispoi tation, 
which ddom is cxlciukd to mil (hiei , 'lhi> has the same 
dfcct hcic Is in Clnin, m pie\enting fiequcnt assassination 
and sJaughtci 


Ikcc 11 


^ Sp I b 6 c lo 


(«) 11h oliciiu 1.1 ttioiV'fiilli tiloiio ilie Sjooila of iiiotliti is now 
[lunisliul with ik Ilk m ki onU iiiicIli iciy i>iiticiilii ciicunist.inccs 
It imist h rt. licoii to.niimtcil ,il nijlK, 1 h two or imne [ilisous in comp.iin 
OIKOI tliun 11 lust limed, u lii il viokiin , or > thrt it ot iisim; irms.niiivt 
lino liLcn ns ,1, tin, oiitir dooi ol sonit chvclling house or its di|nn<lcn- 
.Ks innst hiM Inin hioKin, ,.i o|„n. 1 I,, | ,K, kc.s, oi the snne must 

h.ivi hnn 1 imiul hs m ilini; oi iiid fin tin i, the |itisonsion 

inittini; tl i iiiiiit iinist li i\i ,i snnu o tin tith ot innioiiii ot some orfmci, 
tiviloi inrl.tiin, or inist hive i)u>cii(kd to nt under tin. oiikr of the civil 
or mihtar) aiithoiit> 

When yntie, hut not ill, tlnsc i ™nv itinir eireiimstanccs concur, the 
offline IS punishid uronhnsto le idn iled sc ile, hv hnid laboni lor life 
turn ol ve.rs, or ni.piisoo nint ol the kind vvliieh is e died ‘ leelusion >' 
which subjects to hard labour and involves preatei civil disabilities than 
simp'c imprisonment —Code Penal liv 3 t 2 th 2 s 1 
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i, thougli in tln^ ni'^lanco, may gioiv m the \visdi)m 
ol llic English lui, ^,c Jull find it inoic diihcult to )nstity 
the liequcncy ot capitil pimislimtnl to be loiiiul tlieicm, m- 
llicted (])eiliap> iiiattLiuiNch ) 1)\ i iiuiltiUide ol succlssul. iii- 
dcptiidenL statutes, upon tuiiKs \i (ll^l^.lL^t in then natmes 
It 1 . i inolanc]ioi\ tiiilli, tint among tlu \ai.ctv ot atioiii 
winch men ueclnl^ liable to commit, no los-^ tlim in IniiKlicd 
and axt} ha\e been (Lcliicd by at il pailimctit^ to be 
1 l Ionics \\ itliOLit bene (it ol (higy, oi, m oUim wi'mIs, lo In 
woitli} ol instant dc illi So die idlul i li 1 iitsii id ot dmn- 
mslnng, mcua^cs the niiinlui o' illendcis i he iniuud, 
lliiongli compassion, c*ill o ccn i ib i lo oioaeiitc, pmeN, 
tlnouoh comp ission, will senmtiii * ^ I ‘hen oaths, and 

eiiliei acepiit the giiiltv oi mitifan the intinc ol the oilenee , 
mel ju Iges, tlnongli eonipission, Jl u *>mo iialt e)f the 
coiiMcts, mel leceiiinne id them lo tlu un il nu i < y Anie^ng 
se) many chance ‘'ot e a qnng, the i ceely mel Ini hi ^el oltcnchi 
o\cile)()lvs the niultitiielc ih i nuIL i , h holell , e ni> igc ^ ni emu 
despi 1 ite' ittemjit, to leh^' hi v mt oi iqiply In, \ cos 
mel, d line \pcctcell\ the hand iji ni->l n (Aeilikis Imn he 
dt ems liimseh p^eiih ii b miloi Innate m I ilhng at last i saeii- 
lice lo tho^o laws, which long impnml\ has tiuglit him lo 
eontemn (9) 

Uiitllit id s indi. V to tlu stilulL', (tit Itloiii), and llic u ts w lucli li »vt 
‘'It c ^ lieeii in idt 


(<>) Witlioiit i 111 ih' iincd'oii ot l i )il il jinni n k nl wliolii^, 
1 \i too ditTu lilt ind (.oii!,)Iu 1 ( (1 to h< s itisf u ‘oi il\ tli ( o > tin 
u 1 to e)l) »„i « c, lint the ''jm it ot t!i( It ^isi iliii (_ I if u i n li is 't ii ( d \ei \ 

mticli to the hum HR ind ino ti it' i( i oinn >• ol tlu u'tlio ( niil il 
pnnishiMcnL li is lui i laiclv im[jo t I, iiul ii in ui\ nitincc he eii tikeii 
i\v IV IRC tl c Lomiacncf incut ejt the le ^ency ot lio |>icscnt m ijcst) 
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CHAPrFK THE 8LCOND. 

OF THE PERSONS CAPABLE of 
COMMITTIN lr CRIMES. 


H AVING, 1)1 the p](cc(lin<> c!iij)tci5 consicicied Jii geiieial 
tile natLiK ol ciiiiK , pnnislmients, we aic led 

ne\t, in the oidei of out distiibiition, to ciKpiiie what peisons 
aic, or aic not, tapahle of comnntling tinnes oi, which is all 
one, who arc exempted lioin the censuics of the law upon the 
commission ol those lets, winch in otliei jieisons would be 
se\ercl} punished In the pioc' s-* ol winch (iu]uii), we must 
hiveieeoiuse tojiaiticuln ind sptcial exceptions foi the 
gencial iiile is, that no pel sou ^h dl be excused fiom puinsh- 
rneut foi disobedienci to tla ] iws of his countiy, excepting 
such as are cxpicsslj defined and exempted by the laws them 
SI Ives 

Air tlu stvti il pie IS and excuses, winch piotcct the coni- 
niittei of a forbidden act fioni tlu [ninishment which is othei- 
vvise annexed theieto, luav be i educed to this single eonsiJei- 
ation, the w nit oi defect of : ill An involuntai} act, is it 
has no claim to incut, so neithei can it induce any guilt the 
concnirencc of the will, when it his it’s choice cithei to do 
Ol to a\oi(l tlu t icl in (jucslion, b. iiig the oul^ thing th it len- 
[ 2\ ] dci'*!!!!!!!!!! actioHs citlici j)i aist wol tliy Ol tulp 4 ible Indeed, 
to make i complete eiimo eogm/iblc by human 1 iws, theie 
must be both a will iiul an aci Foi though, in foio conscieu-^ 
tiae^ a fixed desion oi will to elo in uni iwful act, is almost as 
heinous is the ec nimission oi it, }et, as no tcmpoial tribunal 
tan search the hcait, oi fithom the intentions of the mind, 
otherwise than is the) aie demoiistiatcd by outwaid actions, 
it theiefoie cannot punish foi whit it cannot know For 
which leason in all temporal jui jsdictions an oieit act, or 
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some open evidence of an intended ciirne, is nece^^saiy m 
order to demonstrate tlie depiaMtj ot the >m} 1, before the 
man is liable to punishment And, as a vicious will without a 
\icious act is no civil crime, so, on the other hand, an iin- 
wanantable act without a vicious will is no ciime at all So 
that to coii'^titute a crime against human laws, there must 
be, fust, a vicious will, and, secondly, an unlawful act conse- 
quent upon such VICIOUS will 

Now there aie tbiec cases, m which ihc will does not join 
with the act 1 Wlieic tlniL i dt lect ot muh i standing 
Foi whcie thcic is no dibccnn.icnl, 'Ikk is no clioice, and 
where there is no choice, then cm be no act of the will, 
which is nothing else but i dctciinmation ot one\ choice to 
do oi to abstain fioin i paitiuilai Kiioii In , thci cloie, that 
his no undcrstmdma can have no will to guide Ills conduct 
2 Whcie thei' is uiulei standing and will sulhcient, n ^ldlng in 
the paity , but not called forth and c'\crted at the tune oi the 
action done, which is the c ise of all oflencis conunitteil by 
ell nice oi ignoiance lleie the will sits neiilei , and neitlie 
coiiciiis witli tlie act noi de igiees to it 3 When the .le- 
tion IS eonsti allied by some outw ud foice and violcnee lleie 
the will eoiinlei lets the deed, nid is so lai fioin con- 
einiing with, tint it loaths and clis.igices to, v\hat the man is 
obliged topeifoiin It wil-I be the business of tlie piesent 
chapter biiefly to considei all tlie seiei il species of defect ui 
will, as the^ lall mulei some one oi otliei of these geneial 
beads as infancy, idiocy, liinicy, and iiitoMC itioii, which 
fall undei the fust eliss, misfoitune, ami iguoiaiicc, which 
niiy be lelciied to the second , ind compulsion or necessity, [ 22 ] 
winch may piopeily lank in the thud 

1 First, wc will consuft i the c ise of infancy^ or nonage, 
whicli IS a defect of the undcistanding Infants, under the 
age e^t disci etion, ought not to be punished by any criminal 
piosecution vvliatevci^ What the ige of discietion is, in 
vaiious nations is mattci of some vanet} The civil law dis- 
tmguished tlie age of minois, oi those iindci twcnt)-hve 
yeais old, into thiec stiges injantia^ from the biith till seven 
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years of age , 'puailut^ trom sc\en to fouiteen, and puhota^^ 
from tourteeii upwaicis Tlic peitodof piia itia^oi cliiklbood, 
was again 'siibdividetl into equal paits tiom seven to ten and 
an liall was cutus Difantiai piorinw , lioin ten and an liall to 
fourteen Wiis acids piihn UiU ptoiima During the fust stage 
ol inhney, and tlic next liall stige ol tlnidhood, infanfiae 
pioxiina^ tliey wcu not paiiishaole ioi any cinnc'’ Dining 
the olhei halt stage oi childhood, appioachmg to pnbeity, 
Irom an ind ni hilt to louitctn, they wli c indeed punishable, 
il found to be doh (apacr^ oi cipable ol mischief but with 
ininy mil ig itions, uid not with the utmost iigoin ol the 
law ^ Dining the hst stage, (at tlie igo ot pulxit), and al- 
tei wards,) nnnoiswcu liable to be puiHshed, as well c ipitall}, 
lb otheiwisc 

Tin law ot England dexs in some c ises privilege an in- 
fant, niuki the age ot tvveni}-oiK, as to coinnon inis(Ienu>- 
noi , so as to ipc fine, nnpinonnant, ind the like and 
pniuuhnly in cases ot omtsaon as not K])aning a budge, oi 
hiehw u, anil otln 1 siiiiH i ofIencv,s , “ toi, not luring the 
roniin Hid of hi 5 foihme till twint\-oiu, lu wants thecapi- 
cil> lo do those tilings which the ic(|iiiies Jkit \*licre 

llieic is inv iioloiious Intitli of tin peui, a not, battei>, oi 
the like, (which inhnts, when fidl giown, aic rt lea^t aslnble 
IS otheis to comiuit,) foi th s( an infant, above the age of 
[ 23 ] fointeciu is c((ii illv liable to siiftci, is a};Cisonof the lull age 
of twent>-i)ne 

Wmi legaid to cnpittd eimic > die law is still niou ini- 
nnte and eneumspcct, (hstingiuslnng with gieatei nieetv the 
siveial do nets ol age and diseietion By the ancient Saxon 
law, tile age of twelve \eais was esLiblished loi the age ot 
possible discietioii, win n fiist tlic uiulei standing might open ‘ 
ind tioiii thenec till the ofteiidei was loin teen, it was at fas 
jmboiah pjouma, in which he miglit oi might not be guilty 
ot i Cl line, aeeoiding to liis luitiu d capacity oi incapacity. 
1 his vv is the dubious stage ot diseietion but, iinclei tWv-lve 
it was held that he eouUl not be guilty in will, neithei aftci 

" Inst S '’0 If) 'I Hal P C ‘20, Jl, 22 

^ IJ 29 5 14 50 17 in H 2 2^ ^ II A'hi'dayi V ilk 50 
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fonitceii could he be supposed innocent, of any capital ciime 
which lie in i ict committed But by the law, as it now 
staiuh, nid has stood at IlisIcvoi since the time oi Ldwaid 
the third, the capacity ot tloing ill, oi conti acting guilt, is 
not so much mcasuied by }eaib and da}s, as by the sticngth 
ot the delinquent’s iindei standing and jiidgment Foi one 
lad ot eleven yeais old m ly fia\e is much cnnnnig as nioLliei 
ot tonUcen and in these ciscs oui mixii'i is, that nialiha 
'^upplet (itiattnn'^^ Undei so\tn )eais</l uah^d in m- 
laiit ( iimot be guilty ot tolony' , toi tlieii a l< lonioiis dis- 
CKtion IS almost m iiiqiossibiluy n. n.iUiu but a 1 k h^ht veil . 
old he may be guilty ot Ickin ‘ \! i umK i louin an, though 

aiiinlint sliall be p)iom fmu 'djndged tola doh uuapai , 
yet i( It appeal to tin comt and jm\, tlut he na dob (apni^ 
nid could discciu bctw( ( M good nul c>il, lie in iv bt loruictid 
and sntTf I dtatli ThiN i gnl ol thiiti^nliis lx n bmutloi 
killing hci mi^iM ss nid one Ixn ot ten, and inolliLi ot iviu 
}^eais old, who had kilkd tlu n conqianions, ha\c hc< n ->011- 
tenced to death, and lu ot ten yeais *cUiallv hangeil , be- 
cause it appealed upon then tiiak, that the one hid Inmsell, 
nul the otliei hid the body he ii id killed, wlneli Indmg 
maiiiksted a const loiisiiess ot guilt, nd a diseietion to dis- 
t Lin between good and enil'' Ant^ llitie was m instancL m [ 21 < ] 
the last cent my win it a ho\ ot eight yuiis t>id was tiled at 
vVbmgtlon foi liimg two bains, mtl, i* ippi iiing th it lie had 
inahtt, levenge, nul tunning, he w is toimd gnilly, ton- 
demnetl, md hanged iccoi hngN " I'lnn iko, 111 \tiy 
modem times, a bo^ of ttn ctn^ t>kl was coi’Mete ( on Ins 
own tonlessioii ot jiniideMiig his hedtellow, theie appe.nmg 
in Ins whole bthiviom plain tokens ol a misehie\ons dis 
eietion , and, as the spnmg tin-, boy meiel;y on iccoimt ol his 
teiidei yeais might be ot tkmgcitins const tjueucc to the pub- 
lic by piopagitmga notion ihat childicu might eoinmit such 
atioeioLis dimes with impnmt^, il was unammousl> agiecd by 
all the judges that he was a piopei subject of capital punish- 
ment ' But, 111 all such cases, the evidence of that malice 

‘ Mir c J §16 1 1’ C 27 '' I . iImioii 1 Ifil TC ^3 

^ Dilt Just c U7 1 li 7^ 

•- 1 iiii r c ’7 
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which IS to suppl)^ age, ought to be strong and deal beyond 
all doubt and contiadiction (1) 

II 'riii- second case of a deficiency in will, which excuses 
fi om the gmlt of crimes arises also ftom a defective or viti- 
ated understanding, viz in an tdiol oi a lunatic For the rule 
of law as to the latter, which may easily be adapted also to 
the former, i«-, that ^^Jiniosus J'lnoit ^(flo jiunitu) *’ In cii- 
minal cases thcrcfoie idiots and lunatics aie not chargeable 
for their own acts, il committed when nndci these incapacities 
no, not even foi tieasoii itself Also, it a man in his sound 
memory commits a capital ofFince, ind befoie ai laiginnciit foi 
It, he hetomes mad, he oiiglit not to be aiiaigned for it, be- 
cause he IS not able to plead to it with that idvice and caution 
that he ought And if, aftci lie lias pleaded, the piisoriei 
becomes mad, he shall not be tiied foi liow can lie inakc his 
defence ^ It, altei he be tiicd and found guilty, he loses his 
senses before judgment, |udgmcnt shall not be jiioiiounctd 
and d, aftei jiulgmcut he becomes of nonsaia luemoiy, exe- 
cution shall be staj eel for pel idveutuie, says the humanity 
of the Englisli l.iw, had tlie pi isonci been of sound mcnioiy, 
he might have alleged someth mg in sta\ ol judgment oi cxe- 


(l) '1 lie [iiescnt loencli cnnuml law ulopts Init one tlistmction of 
1 to the ic^ponsibjlit} ot tlic [>jiU H in oft< irc bt (omnutted nndci tlu 
age of sivtcen, in<i it be foiinci to invi been ronuuittcd ‘ without distcin- 
nicnt,^' the ofLiider is to l>c icijinUtd , but aicortliiig to ( n cunist'inccs ho 
is to be rotnrncd to Ins rtl itivts, or pi iced in i house of collection to he 
brought lip there, ind dct'uneil for 1115 mirnbet of not exceeding Ins 

tweiituth It It be found to li ivc been Loiniiiittcd “ with discci nnicnt,” 
thu ordinal} Icgil jniiuslnntnt foi the kiinie is to be leduccd on n giaclu- 
ated siak , the usnlt of winch is, th it in no else e in i fierson under siv- 
tecn ‘'lifter dc itli, haid liboui foi life, ui ti inspoititioii , ind where the 
puiiishiiient Is one wliicli is oulniaidv ituiideti by public cxposuie, (see 
post, p 138 n ) tliat aecooipamiDent is directed to be 1 emitted In the 
matter of pumslinient, though not of 1 esponsibihty, the hicncli i ode makes 
a distinction, founded on the ige of the p-^rtv, whicli, though in some re- 
spects practjc illy idoptcd, is imknowii 11 theory to om I iw After the 
age of seventy, no one can be sentenced to transportation or h ird labour, 
and when a person condcmni d to bird liboiii attains the ige of sevent}, 
ho Is relieved from it, mu pi iccd m a prison foi the remandet of his term 
r l\ m' b 
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cution ‘ Indeed, in the bloody leiirn ol Hciny the eighth, i 
stitute was m ide which enacted, that it a peison, being 
compos mentis^ should eoinnait high tieason, and aftei fall into 
madness, he might be tiled m his ab^-ence, and should sutlei 
death, as it heweicof }iei feet inenioi \ Ihit thi', savage «iiid 
inhuman Hw was lepcdeil the statute 1 8e 2 Ph & M 
c 10 Poi, as IS obser\ ed by su Edvvaid Coke", “ the exe- 
cution ot an otlendci is toi example, pinna ad paiicob^ 
mttns ad omms ptntjuaf but so it h not when i inathiuiii 
IS executed, but shoultl be a niisei iMl sptctaeli , lioth ignnst 
‘‘ law, and ot cxtieme inlupn uiitv u.d euitU^, tnd < in be no 
“ exanijile to othei , * Ih t U tlitjc K ni} doubt, wlictliei 
tilt piityhc (ompos oi not, this sli dl 1 i tiud by i jniy And 
jf he be so tound, n tot il idioci, oi ib olule insanity , txciises 
tioni tlu guilt, uuloftouisi ln)iu I he jiuiiishuu Mt ol any f n- 
miual atlion toiurnilt d niulei siith dopin Ui lu nt the senses 
but, it i hnicitu liuli liKid Miteiv ds oi muh i slaiuhng, he •shall 
answei toi whit he does in those luteiv its it he li id no de- 
fieieiiey \et ni the case ot ibsoluli iiiadiiieii, is the\ aie 

not answei able toi then aelions, thev sliould not be peiintted 
the libei ty ot acting unlc'^s imdei piopei tonliol , md, m jiii- 
tieiilai, they ought not be snlleied to go Ioos\_, to llie leiioi ot 
llie kmo\ suh)eets Ft was the do( ti me oi oui intient law, 
(hat pel sons depiived of then leisoii might he tonhiie^l till 
they ueovcied then senses v^ithout w iiting loi llie fouiis of 
*i eoiumissioii oi otiu i speeid aiithoiily lioin the crown iiid 
now, the \ agi ant acts a method is eh diced out toi nn- 
piisonmg, eh nmng, and sending them to llien piopti 
lioiiics (2) 

‘ l Hal P C 31 " 1 till i** t W 

"j3II\IIIcC0 p Pro Un (if (oiune JO( 

^ Inst G 17 Ol o 1 I c 5 

(3) I'hc (X 40 ti "7 t d4 I] c |>i vvv uI( d toi the dilkicnt c isf s ]n whu II 
aliinitii mg iiipcii bctoie i ,nr\,l)oth vviKi it js in t vukiicc tli it he was 
insane it the tiiiu ot loinmittuii!; the let chuirid upon hnin ind where 
he shall ap[)eai so at th^ lime ot in u^niiient oi ot tn il In the fnst e ise, 
the juiv iiistcid ot il icrui t of ac mutt il, ue (iiuclcd to find hiv 

insiiiit} speciill}, <ind vvJietlKi the} Kipjit liiin oil til it liiotind hi the 
1 iltci t iscs, a piiy sli dl h( imp iiielled toi tlic paijiosc ot tions wiicthci 
the pnsonci be Iiui itie oi othei vvi>.c it tli it tune It the vcuiit t m citlu r 
case c tabhsh the itis inity, the piisonei mu t I - hcj t mstiut tustodi until 
the pkas be known for the future disposal of him 
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III Third! y; as to aitificial, voluntauly coiiti icted m id- 
ness, by diimlcnru^s oi intoxication, which, depiiMni^ men ol 
then leason, puts them m i tunpoiaiy plDeii/> , oui law looks 
upon this da an a^giavation of the offence, ratlioi tlnn as an 
[ 26 ] excuse An any criin!P,d jmshcha\ioiii A diuiikaul, says sn 
Ed A aid Coke', who is lUnutniim daemon, hath no piivilc^ 
thoieb} , hut what hint oi ill soevei lie doth, his diunkenness 
doth tigi>ia\ate it nam ohiat u mu n it inandit, ct 

ddc^it It hull been obsci\eil, that the ical use of ^tioiio 
h<|iu)i , md the abuse of tliein by dunking to exeev^, depend 
niiicli upon the tcmpeiatuic of the eliinate in winch we Ine 
Hie sai"e indiil(>( nci , wliicii luay be ncccssiiy to make tin 
blood move in Noiwa}^ would iinke an Italian mad A 
<jeinian, iJjci foie, s ths. [)ies'dent ]\Ioutes(|uieu ", dunks 
llirough tusloni, ioimded upon i onstitution il neeessity , a 
Spaiiiaul djiiikj thioegh choice, oi out of the meie wantoii- 
ness of luMU} and diunkeiincs^, he adth, ought to be inoie 
seveiciv punisrnd, wheie il in ikt s men mischie\oiis and mad, 
as m bpain iiid Jti]\, than \dKie it onh iciideis ihcni stujnd 
4 UkI hea\^, is in (Toimony «md moic iioitliLiii cc>imtucs 
And accoidingl), jIi the ^ a» n cliaute of (Leeec, a law ol 
Ibttacus enacted, that 1 h who committed <i cimic' when 
“■ duink, sliould iec(!\f a doable piinislimcnt one foi ihc 
<uni( iiscK, uid th< otlici in, ilu cbi uMy w li'cli piomptcd him 
(o commit It* dlv lb'’' ni]i\> indeed iii icle m «„at ahow .nice s 
loi l!us\i(e ^ at) vn}U)}> (U to p^i\ ( ((^ ifidis j n( }},t ] mtUii u ' 
Ihit tlie 1 i\i <d Isn<*l iiicl, con dcuiui, how cas\ iti.tocoi'M 
teileil thu excus,., iiiui how vl k n vxeu^'v. it i^, (though 
led,) wdl noi uiLi nu nuai thus lo puNiIegc one < Uiiie In 

4 llU)tlKl " 

l\ A MU Kin dcheieiKv ol will, i wlieie a iu.m commits 
m mil ndul 4icl b\ / oi tiuua, iiul not b} design 

1 liisr .r W; 19 16 6 

bl I 1) 1) c 10 ' t io\'(l 19 

' niirt di f n \ i, m ^ 


By till. 'loCi c 11, [mnis on is ni uh toi con^tted ciiinimls, who 
in ly licioiiu' iiiMHc dn'iii'^ thi m itvii iioiim(?nt tlio sniictirs ot s^nto is 
cmpowuoil toninoNLtluin lo s, nplnnUM mdiliMUtl, ir<l ten- 

n i*Hn I'lhl ii 9 K 11 i , 
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IFeic llu' \ ill obscives a total neutiality, iiul (loe«< not to- 
opeiat.* with the deed, ^\hlt]l tlieuiorc wants one main in- 
gicdicnt ot «i crime Oi this, wlun it aflfetts the life ot 
anothei, vve shall And inoie occ ision to speak hci calk i , at 
picscnt onlj ob-ciiinii;, that it any iccidcntil miscluit hap- 
j)cns to lollow hoin tlie jkiloinniueol a /(Ui^/iii net, tlu {larty [ 27 ] 
stands excused Iroiu all mnlt but it i iinii be doing any 
thiuir fffilaxi/u!, ind a consc(|ntnce ensms which he did not 
toiL^LC oi intend, is the (hath ot i pmii oi tiv hk- , his \,ant 
of toiesight shill be no excuse toi bciin* 
lence, in doing inU c'edoiitb wln*^ ’ in n^clt unlLoinl, hois 
Cl Miiiinlly guilty ot wlniUnt) coi Mcpeet ina^ hdlo,v the fust 
iTushohaMoiii (S) 

V liriiii\, (*}i( oi iki I anethei (lotccl ot 

will, when a main Ihm inling to do i Invliil m, due^ that 
wliieh IS unlawh'i I o. heie the deed iiid the will letuig 
sepuakbj theie is not tint conjunclion between them, which 
IS iieetssau to toun i eiiiniiial ael Ibit this must be an 
ignoi nice oi inistaki of tact, <ind not an tiioi in poiiii ot 
law As il I man, inUnding to kill a thicl or lion , boakci 
in Ills own house', h\ mist »ke kills one ol his own Innih, 
this IS no (iiminal Ktioii' but il a man thinks ho Ins i 
light to kill a poison exeommui leahd oi oiitkwcd, vvluuvei 
ho meets Inin, and does so, tins is wiltiil iinndc i i'oi i 
mist ike in point ot liw, whieh o\(iv jieison ol disnelion 
not onlv niaj, hut is boinid nicl jnesiiined to know, is in eii- 
ininal cases no soitot delence anho jinis quin qius(iU( 

trndio 7in)innh> ( uu^al^ is <is w^ll tin maxim oi oui 

own law as it w is c t the Uonuai “ 

VI A. SIMM species ot delect ot will is that aiising timu 
(ompnlsimi ind iiUMtible i css'/y J lie^e .ne a eonstiainL 
iipc/ii the will, wlicieby i man is iiiged to do that winch 

" 1 Hal r C 39 ^ riou ’ 1 ; 

> Cro Car 5 18 Ij ‘J- C 9 


(^) % “ unl iwtiil,” iiUtncLd heie any act nioi i!l> wroi y, tli it avIikIi 
\s mnfuni m se , loi il iL w baid) uiuliuu ptotahhim^ iiootint>: it gamt 
l>v \ pci son not ipi ilifitil bv ^titnte law to ute i gun loj th .t piirpos.., tb( 
oiit\ \ ill ijOt he jrs\ eii'b’ for the lu fomseen cousc 'uerf f hc''''ri^ 
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his judgment disapproves , and which, it is to be piesumed, 
his will (if left to itsell) would i eject As punishments arc* 
thercfoie only inflicted foi the abuse of that fiee will, which 
God has given to man, it is highly just and equitable that a 
man should be excused toi those acts which aie done thioiigh 
unavoidable foice and compulsion 

[ 28 ] 1 Oi this naUiie, in the hist place, is the obligation of 

civil ^ubnrfiov^ wheieby the mleiioi is coiistiained by the 
siipciioi to act contiaij to what his own leason and inclm- 
ation would suirgtst <is when a JcgisJaloi establishes iniquity 
b^ a law, and commands the subject to do an act contraiy to 
leligion 01 sound inoialitv How lai this excuse will be ad- 
mitted 111 foin (onsuinluu^ oi wlRthci the infeiioi iii tins case 
IS not bound to ol)e\ the divine, lathei than the human law, 

It !> not ni> busmes. to decide , though the cpicstion, I believe, 
among the casuists, will haidlv bcai a doubt Eut, howcvei 
that in IV be, obedience to the laws in being is undoubted!} a 
sufhcient exteniiition of civil ginlt bcioie the iniinicipal tii- 
bnn il The shot ill, who biunt Latimci and Ridlej, m the 
bigottcd divsof qiicdi IVInv, was not liable to punishment 
fio*n Mi/abctli, hn executing so iiou id an ofhcc , lieing jus- 
tihcd liy the commands of th il m igistiacy, which endeavoiiied 
to icsloii. sn})ei stitioh uiulci llu holv nuspiLCsol its meicilcss 
sister, pel sedition 

As to peisoiiS in piivate iilatjons, tin jiimcipal case, 
whole eonsti iint of i Mipeiioi is Jlov cd as an excuse loi eii- 
imnal misconduct, is vvith icgiid to the inatrimoni d subjec- 
tion of the wile to hei luisb,iiul , foi neitJici a son noi a 
seivanl nc cveused loi the eonimission ol an} ciime, whethei 
c ipit il Ol otheiwisc. In tlu eoinmanil oi cocieion of the 
]>ncnt 01 inistoH’, though in some c ises the command oi 
aiithoiit} of the lui band, eitliei e\pies‘-ecl oi implied, will 
})ii\ liege the wilt lioin punishment, even loi capital oirenccs 
And theuloicil i wonun eonnmt thelt, buiglnv, oi othei 
civil elleiue ’gnnst the Invs of ocielv, by the cceicion of 
hei husband , oi even m liis couipiuy, which the law con- 
Stines a coeicinn she is not guiltv ot any ciiine , being con- 
sult ud as leting b\ eompulaon uid not of hei own wilH 
i r ( > 1 Hal V C 
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Which doctrine is at least a thousand 3/eais old m this king- 
dom, being to be found among the laws of king Ina, the West 
Sa\on^ And it appeals that among the northern nations on [ 29 ] 
the continent, this piivilege extended to any woman trails- ‘ 
giessmg m conceit with a man, and to any tenant that coin- 
iTiitted a joint offence with a fiecnum , the male 01 fiecman 
only w^as punished, the female 01 sla\c dismissed p}ocnl 
“ duhio quod alttium hhotas^ (dUmm impilU ) tf - 

But (besides that 111 uui law, which is a sliannci toshvcij, 
no iinpiuuty is given to sen mis, who lu as miKh lice incuts 
as then niasteis) even with ko ud t ) wives tins lulo admits ol 
au exception m ciimcs that ne ^ ind jiinhihited by 

the law of natme, as luuulei md the like not only hoc luse 
these aic of a dccpci dvo, liiit il o sinn m i state of natme 
no one is m 'subjiJ lion to inothei, it wooM be iniu a-><>nal)ie to 
scucii an offcndei tioin the pmiishnu nt diu tonatmal ti lines, 
by the lefinements md suboidiu ilioiis ol tivil scale tv In 
tieason also, (the highest ennm which a mcmbei of society 
can, as such, be guilty ol,) no plea ol eoveitiue siiali e\i use 
the wife, no piesimiplion o\ tlu husl'inePs eocicion shall ex- 
tenuate hei guilt ^ as well because oi tlie euliousiiess and d in- 
geious eonseejuenees of the cnirie Jt‘ ( 11, isIkchmc the hush md, 
haviiw bioken tluoimh the most saeieel tk ol s<)( lal eonmui- 

O o 

mty hy lebellion <igunst the stite, his no in^ht to tint 
obedience lioni a wile, which he hniisill ,is i subject his (oi- 
gotten to pav In inteiioi nii^eleJiKsnors also we m iv lein uk 
nnotliei excejition , that a wile niav be mdieteel iiiel set m the 
pilloiy Md/i hei husband, fen keeping i biotliel, loi t' is is an 
offence touching the doinestK oeconomj 01 gov( inmeutol the 
house, m winch the wile has a pimeipal slnie, and is also 
such an oflencc is the 1 jnesmiies to be geiieiallv condiicteel 
by the intrigues of the lemale sex And in ill e nse^, wlieie 
the wife offends done, without tlie comp my ui eoeition of hei 
husband, she is lesponsibto loi liei eilfencc, as nuicli is any 
feme-sole ( 4 -) 

cap 51 ^Vllk ^ 1 Ilnl P C 17 

Sticrnl] de jure Sueon I i c ^ 1 njv\k P e C, 3 

(4) Wlieiever covcitnie excuses i wife trotn punishment, it n ui on tfie 
principle laid down lu tne text, \ cocicu.ii ol the moi il will , luit tli it 
punciplc li> not allowed to pievail m the highest, or the lowea olauces 
In the highest, as treason and murder, it is over-i ilod, not so much, I con- 
ceive, 
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2 ANOiHFiL speucs ot compalbK)ii oi necessity is what 
our law calls diutiiS pt) oi lliicats and jneii.ices, 

which induce a leai ol death oi othci bodily liaini, uul wliicli 
take JLV ay foi that leasoii llic guilt oi many clinics and nns- 
clemcsnois, at bctoic the hinnaii tiihunal But then 

that leal ^\hich tompJs a man to do an unvvaiiantablc ac- 
tion, ought to b^ )ust and ell-gi oinid. d , jUcIj qin iv iinim 
‘ lonUanUm cadi if' d non ui homintm miiicidoi>uni^'^ as 

Ih ulon c\[n esses it in the wouU oi the end law ^ dlicic- 
kne, in time ol w n oi icbtllion, a in in may be jiistihcd m 
doing iiiaii^ Ucasoiiable acts by compulsion ('1 the cncni}^ oi 
icbcls, which would idunt vl no i vcnse m tlio lime of 
peace’ (';) '1 his liowccc 1 sccins onlv^ oi it least punci[) dh , 

to hold as to poMti%c ciiinc^, so ticiled by the l.iw s ot so- 
ciety, and ulncli theieloic sficicty may excuse, but not is 
io n ituial oflences so dctlaied by the lav^ ot God, whcicin 

'* Sic \ul I p 1 a J f i e > A (> 

/ W) 1 r 4 ^ ^ 1 II il P f 'll) 


ccivc, fm tile n ibuii I'lSi'^nctl In tlit iutli< i iiul d \i ii fi oin llic tlistiiicluai 
IttwL 11 ofli lu Cl a'Minst tlic 1 w ot autiic, uiil il mi t tlic. 1 ivv of 

loi ill o liotisii k 1 ilniitiou^ <ontai(iJic (f them ’ 

VV li\ It lb not llovvcil to ])ic\ il m mn u ini stiOi s is not so cicir Mi 

< ll'lStMl), in l 1H)1< 1 illls p IS'. \[)l illlj It l)\ rCiClClKC to tlj( 1 l\\ 

ol hi l^s^ Ih t n) cic liu ' ti <1 muI wiic wt i tiud lot i klon^ 

niThin til t iiv, iht Im h iml ivimM li im ^ iiul tin mto siiftticdj s 

iir\^i coi hi h ivi ibi U lu at < t clc i , — md th it si v. n i ^tqulttc 1 
to pi event tint Inulship 1 ut thi k v n no (lciir\ m nn deme nois, ind 
llicicloic the hu banil <lid not < sc qjc^ tiic ii bi n ot the lulc, ind the. rule 
ceased It is iiiconMstc it nifh thit. i «. boinii£i, ill it in the tlLiL,\ ilile feiom 
ot in inbUuchtei, the lin^h i id cj. 'jjc» , i id ^tt covcitiiic did not puvilcuc 
iIk n lie , bO th^it the h n il hi(i n is ilk \v liI i o i \ist it le ist in one instaiK i 
1 Hah II P V — Pcih ips ib n ilcitiHc w lb i neecsbirv consenne ncc on 
attaindii loi lelonj, nid in ii i icd wo in i ronld hive nothing to loifeil, 
whereib time wa', no loitcitmc in nn^demcsnui , the leason foi the e\- 
ttption mnv he found in this distinction 1 mq lio\v( \ ci, nioi e inchncd to 
til ink that no one ic ison will Ik found t if iM( ot c\pl lining both the iiile 
md ill the exceptions, but tint polio the hiiiiMnity of the judges, the 
n itHK ot tliL icspectue pnnilmunts, ml other c uises coicuited vuth 
tcihnudl rc isons to piodiuc tlmin 

(sj Ihe only force th it tloth cccusc is a to cc ipoii the jyo sou^ and pie- 
bcnt ft'ir ot death, and this loict ind fcai iiinst eontinue all the time the 
party remains with the icbcls It is incunilient on every man, wlio makes 
force his defence, to slicw an actual loicc, and thit he c^uitted the service 
as foon as he could Foster, 14 
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human magistiate^^ aie onl) the exccutioneis (>rclivine piun h 
muit And tliciefoie, though a iuan be Molently assaulud, 
and hadi no othei possible means ol escaping deatli, but by 
killing an innocent peison, this fcai and force shall not icqiiu 
him of iniiulei foi he ought lathei to die Imnself, tliaii e— 
cape by the niuidei ol in innocent’^ But in sucIi a ca e he 
IS peinnlted to kill the assailant, loi time the 1 iw of iiatuu, 
and scll-defence, it’s pimiai)^ canon, have m nk Iniuhisown 
piotcctoi 

3 Tit ur is a thud spmts nl w'liJi n]a> Ik 

distinguislied luni the aitiial toi.ipul uii ol Ovkiiuil loice oi 
teal , being the result ot u isoa ipd i(tl< t. u ii, > Inch <uL upon 
and coiistiaiii a mm’s will, and obli«)o limi lo do an ac tioii, 
which without such obhe 'lion wouki h. ( immi iJ And that 
is, wlien a man has his ehoiee ol t^*^) tMl n b* loo iimij iijd, 
being nndei a nei 'ssit’ ol ehoi'sing om, he elm/ i - the leisl 
pel me IONS ol die two Ihie the ^^dl t n not W Mid lieely to 31 | 

excii itself, being latliei passuc th ni a(lnc,ni,il 'clivt, u ‘s 
latliei in lejoctmg the gieatei ivil tb in in thoosim* llu l^ss 
Ol this soit IS that ueeessit\, wheie i man by the eoniniaiid- 
nieiit of tile law is bouiRl to aiiest niolhei loi <ui\ c.ijiittil 
otlenee, oi to dispci .c i not, iiid jcsistaiiee is made to his 
authoiity it is heie jnstdiabk and i\eii nee(ss,n\ to b( U, to 
wound, Ol peilnps to kill the oflendei lathei thin pc, nut 
the miudeiei to escape, oi the not to eoiUmiu For thepie- 
seivation ol the peace of the kingdom, iiid the ippulieiidmg 
of notonoiis malefaetois, aic of the utmost eonsi qiieim to the 
public, and iheicfoie excuse the luloiiv, wlmh tlm killing 
would otheiwise ainoinit to” 

d TiiLRi is ^et aiiothei cast of necessity, win' li has oc- 
casioned gieat qKeuIatioii imong the wnteis upon geneial 
law, VIZ whcthei a man m cxtiemewanl of food oi cloatlmig 
may justily stealing eithei, to itheve his piesent nceessitiei ^ 

And this both Giotius and Pnlknckat % together witli many 
othei of the foieign jmists, liold ni the afhnnative, maintain- 
ing bv many ingenious, humane, and jilansible reasons, that 
in such cases the community of goods by a kind of tacit con- 


I Hal P C 51 
" Ibid 53 


® fit jure b ^ p I *2 c 2 
^ de fare n 12 rG 
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cession of society is icMved And some e\en of our own 
lawj^eis have held the saine% ilionoh it seems to be an un- 
wan anted doctrine, boiiovvcd fiom tlie notions of some Ci- 
vilians at least ii is now antiquated, the hw of Eni^lancl 
admitting no such excuse at picseut ' And this it’s doctnne 
IS agiccahlc not onl^ to the seiUinicnts of many of the wisest 
antients, puticulailv Ciceio", who hoJds that suuni cinque 
xmommodum fUiuduni tst^ pniius qmtm dt alteiim commodis 
‘‘ dcti afuudum d' Init also to the Jewisli law, as ceilihed by 
kino Solomon Ininself ' “ if a thief steal to satisfy his soul 

[ 32 ] « when he is hungiy, he shall lestoie sevenfold, he ‘'hall give 
all the substance of his house ” which was the ordmaiy 
piniislnnciit foi lliclt in that kingdom (6) And this is 
foinided iijkmi tin higliest itason ioi men’s jiiopertics would 
he iindci a sti uigc nisecimtv, if liable to be invaded accord- 
ing to the wants ol otliois, of winch w mis no man can pos- 
sibl)- be an adccjuate judge, but the patty luinself who jileads 
them III tins coimliv especial^, tlicu would heapiculiai 
nnpropiietv m vdnnltmg so dubious m excuse loi by oiu 
laws Slab suflieient })iovisu>n I'l mule foi the poi>i by the 
powci ot the (.ml magistiate, th it it is impossible tliatthc most 
needy stiangci should e\Li be i educed to the necessity ol 
thievmo to suppoi I iiituic Tlie case of a stiangei is, by tiie 
wa), the stJoiigost instnicc \,ut h}. haion IhifTtndoif, and 
wiieieon ho builds lus pinRi[)il nouments which, howevci 
tliey in IV hold upon tlu continent, wheic the paisnnonious 
indiisiiyof tlu nUivcs ouhis evoij one to vvoik oi staive, 
yet must lose all then weight and t-fiicai-y m England, whcie 
chanty is i educed to a system, and mtei woven m oui veiy 

I Britton c 10 Mnr t 1 § 16 de off' I si c 6 

M lia P ( n ’ Piov VI O 


(o) ItisiitiKi sintTMlni tint the uitl oi afcnim to PtifTtiKloithiit a few 
linLs l>(.foi< not notuc* ho o! sliv ition ii[)ou tlub pJs^a'te, tint it docs 

not siippo L tlio''( < II I ainst tiu (.s ot LStiiiiic iii(lii2;t ticc oi tKccs5at>, upon 
which \lonc he is u^uint; He hid iko heioie tint, remarked tint the 
else o( the fevn lotiMcd in exciption to his {.ciieial pnneipk, hecnusc 
among them tlu hw conipclled tlu ol alms, and thnek)re on tint 

account also the cstKin t\ could not oenu, which he coutciids to he i 
justifir mow of tluit It 111 w Ih tddi d too, th it the force ot thepusage 
Is a ittle altered b> Us not being ciu d emn c ‘ Afm do not desjAse a thtef, 
if he sted to sjtisiy his soul wlun lie is hungr) , but if he be found,’* <f c 
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constitution. Therefore oui laws ought by no means to be 
taxed with being unmerciful for denying this privilege to 
the necessitous , especially when we consider, that the king, 
on the representation of his ministers of justice, hath a power 
to soften the law, and to extend ineicy in cases of peculiar 
haulship An advantage which is wanting in many states, 
paiticularly those which arc democratical , and these have in 
it’s stead intioduced and adopted, in the body of the law 
itself, a multitude of circumstances tending to alleviate it’s 
Jigour But the founders of our constitution thought it better 
to vest in the crown the power of paulomng particular objects 
of compassion, thin to countenance and establish theft by one 
geaeial undistinguishing law, 

VII To these sevcial cases, in which the incapacity of 
committing cimies anses liom a deficiency of the will, we may 
add one inoie, m whicl^ the law supposes an incapacity of doing 
wrong, fiom the excellence and perfection of the person, 
which extend as well to the will as to the othei qualities of [ 33 ] 
his mind I mean the case of the king , who, by virtue of 
Ills il preiogative, is not undei the coercive powei of the 
law’^, which will not suppose him capable of committing a 
folly, much less a crime We are therefore, out of reveience 
and decency, to forbear any idle inquiries, ot what would be 
the consequence if the king weie to act thus and thus since 
tJie law deems so higlily of his wisdom and virtue, as not 
even to presume it jiossible for him to do any thing incon- 
sistent with lus station and dignity , and therefore has made 
no piovisioii to remedy such a grievance But of this suf- 
ficient Wiis said m a foi mei volume “, to which I must refer 
tfie leader 

M Hal P C 44 ' Book 1 cl) 7 pag 214 
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CKAPTEB THE THIRD. 

OF PRINCIPALS AND ACCESSORIES. 

JT liftviiig been shewn ii] tlie prej^etlnig chaptei what per- 
sons are, or are not, upon account of their situation and 
circumstances, capable ot committing crimes, we are next to 
make a lew remarks on the different degiccs of guilt among 
pel sons that are capable of offending, viz as j>uncipal^ and 
as acce^ioiy 

I. A MAN may h^piziicipal in an offence in two degrees 
A principal, in the fiist degiee, is lie that is the actoi, or 
absolute perpetiatoi of the crime, and, in the second degree, 
he IS who IS present, aiding, and abetting tlie fact to be 
done^ Winch piesina need not always be an actual im- 
mediate standing by, within sight or healing of the fact, but 
there may be also a constiucti\e presence, as when one com- 
mits a robbery or murder, ami another keeps watch or gLi<iid 
at some convenient distance** And this rule hath also othei 
exceptions foi, in case of murdei by poisoning, a man may 
be a principal felon by pieparing and iiiymg the poison, oi 
persuading anothei to drink it*^ who is ignoiant ol it’s poison- 
ous quality**, oi giving it to him foi that purpose, and yet 
not administer it himself, noi be present wlien the very deed 
ot poisoning is committed ^ And the same leasomng will 
hold, with regard to othei muidcis commuted in the absence 
[ 35 ] of the murderer, by means which he had prepan d betoic- 
hand, and which probably could not fail of their mischievous 
effect As by laying a trap or pitfall for anothei, whcieby 
he IS killed letting out a wild beast, with an intent to do 
mischief, or inciting a madman to commit murdei, so that 


» 1 Hal PC 615 
^ Foster 350 
Kel. 52 


Foster 349 
' 3 Inst 138 
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death theieupoli ensues, m every of these cases the paity 
offending guilty ot imiulei as a piincipal, in the fn^t dc- 
giec For he cannot be called an acccssoi), that necessauly 
pic-sUpposing a piincipal and tlie poison, the pitfall, tlie 
beast, or the madman, cannot be held piincjpals, being only 
the instininents of death As tlicuhtc he nnist be ceita/nly 
gmJty eitJiei as piincj])al oi accesson, ami cannot be so is 
accessoiy, it follows that he must be gmitv piiiKipal, and 
if piincipal, then in the hist degiec, foi tlieie is no otlu i 
ciiininal, niucli less a snpcuoi in the gmit, whom he could 
aid, abet, oi assist ^ 

[I An eeuss(?ifyi> he whn is not the (hid actoi in the 
offence, noi picscnt it it’s peifoi jii inci , Out is soinevvaycon- 
ceimd iheiem, cithci oi affo tlu lut commiltixl In 

consideiini^ the uatiiic ol which degicc ol wi will, fust, 

< \<inune, wliat offtiRis idmit ol uccssoiios, .udwhit not 
^^econdly, who in.i\ be an ucessoiy fh/tni tlu I ict thiidl), 
wlio may be an access ojy it uid lastly, how icccssoiits, 
consulcicd meicly as such, nul ihslinct hoin )nnKi}ials, ne 
to be tieatcd 

1 And, fust, as to whiL odLiiccs admit of uiessoiics, 
uid what not In lm>h tieison tlieie aic no icccssoiics, lint 
ill aic piincip ils the sinicacls, th it m iki i man actessoiy 
m felony, making him a jniiitijial in higli ticison, upon ac- 
count ol the hemousne^s of the (iimc' I^cskUs it is to be 
consideicd, tint tin but mti n( to commit tu isoij i many 
times icUi il tic I'.on is uingiiiuig the dc ith ol tlie king, oi 
conspumg to t iki aw ly his CiOaii And, as no one can 
acUisc and ibet aich i ci nnc w iihout m intcnlion to have it 
done, theie c.iii be no accessoi ics bcloic tlic tact, since the 
\ciy ad\ice and abetment amoniit to pi incipal tieason J3ut [ 3(5 ] 
this will not hold in the mlciioi s})ccies ot high treason, 
which do not amount to the legal idea ol compassing the 
deatli of the king, cjiieen, or prince Tor in those no advice 
to commit them, unless the tiling be actually perlonned, will 
make a man a piincipal traitoi In petit treason, murder 

‘ I Hal P c 617 2 Haw PC ^3 Inst 1 38 I Ilal P C 6IJ 

c 29 § 1 1 h l-oster 342 
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and felonies with oi without benefit of clcigy, there ma^ be 
accessories except only in those oflenccs winch by jiidgniciit 
ot law are siuhleii and unpieineditated, as inan-slaughtei and 
the like, which tlierdoie cannot ha\e any accessoiies hjoie 
the fact ' So too ni petit laicenj, and in aJJ ciniies under 
the degree oi felony, there aie no accessories either hfae or 
apei the fact, but all pei sons concerned theiein, if guilty at 
all, are piincipals'^ the same lulc holding with icgaid to 
the Inghest and lowest offences, tnougli upon di/feieiit lea- 
sons In treason all ue piincip ils, ; odium dduti , m 
trespass all ire principals, because the law, quar dt viinuaii, 
non curate docs not descend to distinguish the dilfcient shades 
of guilt m petty misdcmesnois It is i m i\iin, lli it atcoisor tu& 
stquitui naliaam ^ui p) inciptdib^ and thcicloie an acccssoiy 
cannot be guilty ot a higliei ciune than his piincipal , being 
only punished is <i paitakei of bis guilt bo that if a scivant 
instigates a stiingei to kill Ins inastei, this being muidei in 
the stranger as puncijial, ot coiiise the scivaiit is acccssoiy 
only to the ciiiho ot nundci , though, had he been pie'seiit 
and assisting, lit would liavc been guilty as principal of petit 
treason, and the sti anger of nuiulei 

2 As to the sccoiul point, who may be an acccssoiy dfjoit 
the fact, sii M.ittliLW Ilah' ” defines him to be one, who 
being absent at tlit time ot tin cinne committed, ch)th jet 
piocurc, coiinsd, oi tommand mothci to commit a eiime 
Herein absence is neccss.ny to make Inm <m aecessoi} h)r 
if such piocuiei, oi llic like, Ik jncsuU, he is guilty of the 
Clime as pimcipal ft A then idvise> 13 to kill motliei, and 
[ 37 1 R does it m the absence ot A, now R is [nincipal, ind A is 
acccssoiy m the murdei And this holds, even though the 
paity killed be not in uium nalmu at the time of the advice 
given As it A, the ]e])iited fathci, advises 13, the mothei ot 
a bastaid child, unboin, to sli ingle it when boin, and she. 
docs so, A Is acccssoiy to this mnidei ® And it is also 
settled*’, that whocvci procnielh a felony to be coimmtted, 
though It be b^ the intcivention ot a third peison, is an ac- 

' 1 Hal PC 015 
Jhul 61 ^ 610 

' Sinbt ISO 

l>Hawk PC c 20 ^5 


^ 1 Hal P C 616 
^ D>cr 1S6 
' losttr l‘^5 
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cessory before the fact It is likewise a i ule, tliat be who in 
any wise coniinands oi counsels another to commit ui iinHw- 
ful act, IS accessory to all that ensues upon that iinlawtul act, 
but is not accessoiy to an^^ act distinct fiom the othei As 
it A comnnncis B to beat C, and B beats him so that he dies, 
B IS guilty of nun del as pnucipal, and A as acccssoiy But 
il A commands B to bum Cs house, and he, in so doing, 
commits a lobbeiy , now A, thougli acces'iOiy to the burning, 
IS notaccessoi^ to the iobbei\, foi that is i lhini» ot a dis- 
tinct and unconscquciitial natuic‘* Bin if the felony committed 
be tlie same in substanee 'VMth tliat ^shich is cummanded, 
and only varying in some nimnist mUal mittei^, as if, upon 
a eommand to poison Titiiis, he is slabbed oi diot, nul dies 
the coinmandd is still icccssoiv to the minder, for the sub- 
stance ot tlie tiling toimiuiided was ilx. dc ith of Titiiis, <iiid 
the mannei of it’s cs (ution is i me^c coll itei il ciiciim- 
st nice '■ 

3 An accessoiy the Ixct ma^ be, wheie a person, 
knowing a felony to ha\c been committed, leccives, iclie\cs, 
comfoitj, cn assists the ielon ® Tlicufote to make in le- 
ccssoty ft post facto^ it is, in the fiisl plico, leqmsite that he 
knows of tlie felony cominitted ^ Jn the next pi icc, he must 
leccive, lelicvc, comfoit, oi assist him And geneiall}^, any 
assistance wliatecei gi\tn to a felon, to liindei Ins being ap- 
pieheiukd, tued, oi snfiei mg punishment, makes the assisloi 
an aecessoiv As fnuiishmg liim witli i Iioise to escape his 
piiisueis, money oi \ictuals to siippoit him, a house oi other 
slicltci to conccil hnn, oi ojien foice and violence to lescuc 
oi piotect him ‘ So likewise to convev instruments to a 
felon to enable liim to bleak gaol, oi to bubo the g,iolei to 
let him esc qie, in ikes a m in an atcessoiy to the felony But 
to leheve a leloii in gaol with cloatlvs oi othei necessaiies, is 
no oflenre, foi the crime imputable to this species of acces- 
soiy IS the hindiance of public justice, by assisting the felon 
to escape the vengcaiiee of the law ' lo buy oi icceivc 
stolen goods, knowimr ihem to he stolen, falls iindei none of 
liiese cleseiiptions , it was therefore at common law a mere 

' 1 Hal P C 617 '2 Hawk P C c 29 § 

’■ 2 Hawk P C c 29. § 20 '2 Hawk P C c 29 § 26 

M Hal P C 618 M Hal P C ^20, 621 
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misdemesnoi, and made not the receivei accessory to the 
theft, because he received the goods only, and not the Jdon 
but now by the statutes 5 Ann c 3 1 and 4- Geo I c 1 1 all 
such receiveis arc made accessories (wlieie tlie piincipal fe- 
lony admits of accessones and may be transpoited foi 
fourteen years (1), and, ni the case ot icccmng linen goods 
stolen from the bleaclinig-gi ounds, aic by statute 1 8 Geo 11 
c 27 deelaicd felons without benefit ot cleigy (2) In France 
such receiveis aie punislied with death (3) and the Gothic 
constitutions distinguished also three soils of thieves, “ u7iHm 
‘‘ gm cojisihtwi darit^ nltcrnm qui andi e(tm et^ feitium qui 
“ tcccptmti 1 1 ocudoct, qm) i pouiat i>ingidoh ohnoxiOi> ^ ” 

Till klony must be complete at the tune ol the assistance 
given 5 else it makes not the assistant an accessory As il one 
wounds auothei moitallv, ind altei the wound given, but 
betorc death ensues, a peison assists oi leceives the deliii- 
(juent this does not mike liiin aeecssoiy to the homicide, 
foi, till dcatli ensues, theic is no felony eoinmitted But so 
stiiet IS the law vvheie a leloiiy is actually complete, in Older 
to do efieetual justice, th it the neaiest lelitions iie not sul- 
leied to aid oi leccise one niothei If the paienl issists hi;> 
child, or the child Ins puent, d the Inothei receives the 
biothei, llic inastei Ins sei v nit, oi tlu scivant his mastci, oi 

” 1 Hal P C 020 Sticrnhook tU j\at ("olh ^ 5 c *> 

Foster 7 ^ yjJlivrk PC i ‘29 

(1) bcc post, 13 2 

(‘2) The part of this statute, which inflicts capital piinishnicnt, whether 
on puncipals or ai ccssoncs, w is iqieilccl by the 51 G j c 41 , and trins- 
poi tation or miprisoninent substituted But cv cn by the statute itscll (s 2 ), 
the judge had i power given him of commuting the punishment tor tr ins- 
poi tation 

(=5) 'llie gcneial udt. in the pusttU French law is, that accessories be- 
tore the tart irc piinislud exactly as then principals , and abo such ae- 
ccssoiies attei, as knowing the crimmal pii i suits ol tbcir puncipals, nt iw 
ifu habit of supplying them with pi ices ot issembly, oi retre it Receivers 
ot stolen goods ue classed among such icccssones with this qualification, 
thU as the oticnce ot wrongful taking is punished with dcitli, hard labour 
for life, and transportation, onb when committed under certain circum- 
stntices, the receiver of goods taken under these circumstances must be 
proved to hiuc known of them at the tune of the receiving, in order to be 
subjected to those lespeclue pinushiiunts \[ tliis pioof 1 ids, the punish- 
aient i" hard, labour toi a term of \eais Code Penal L 2 
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even tf the husband lelieves his wife, wlio have any of thcrrf 
committed a felony, the receivers become accessories ex post [ 39 ] 
faeto"^ But a feme covert cannot become an accessory by 
the receipt and concealment of hei husband , lor she is pre^ 
sinned to act undei his tocruori, and tberelote she is not 
l)ound, neithei ought she, to discovei her loid \ 

t The last point of inqiiny is, how accessories are to be 
treated, considered distinct from pimcipals And the gene- 
lal lule of the antient law (borrowed honi the CJotliic consti- 
tutions^) IS this, that acccssoiies sh ill siilFei the same punish- 
ment as their principals it one be liable to death, the other 
is also liable as, hy the laws oi Atluns, delinquents and 
tlieir abettois wcie to icctjvc the same punishment ‘‘ Why 
then It may be asked, ale such elaborate distinctions inad^ 
between accessoiies and piiiicipals, if both aic to suffer the 
same punishment ^ Toi these reasons 1 To di^'liugiush tin 
natuie and denomination of Ciimcs, that the accused may 
know how to defend himself when indicted, the commission 
of an actual lobbeiy being quite a diffcient accusation from 
that of harbouiing the lobbei ^2 Because, though by the 
ancient common law the lulc is as bctoie laid down, that 
both shall be punished alike, vet now by the statutes i elating 
to the benefit of cleig\ a distinction is made between them 
acccssoiies afii'i the fact being still allowed the benefit of 
cleigy 111 all cases, except hoi se-stcaling and stealing of linen 
from bleaching-grouuds ^ winch is denied to the principals 
and accessories befoyt the fact, in many cases,* as, among 
otheis, in petit tieason, nundei, lobbeiy, and wilful burn- 
ing^ And perhaps it a distinction were constantly to be 
made between the punishment of piinciiials and accessories, 
even hejoyt the fact, the lattci to be treated with i little less 
seventy than the toimei, it might pieveiit the jieipetration of 
many ciimes, by inci easing tiie difficulty of finding a person 
to execute the deed itself, as his dangei would be gi eater 

2 3 Inst 108 2 Hawk T C t 29 § 3 1 ‘ Pott Antiq b 1 t 26 

“ 1 Ha) P C 621 ^ Stat 31 Hliz c 12 

^ See Stiernhook, ibid ^ Stat 18 0eo II c 27 (4) 

3 Inst 138 *■1 H i' P C Cl 7 


(4) See ante p J8 n 2 
D 4 
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than that of his accomplices, by reason of the difference of 
his punishment^ (5) 3 Because formerly no man could 

be tiled as accessory till after the principal was convicted, 
or at least he must have been tried at the same time with 
him though that law is now much altered, as will be shewn 
more fully m it’s proper place 4 Because, though a man 
be indicted as accessoiy and acquitted, lie may afterwards 
be indicted as principal for an acquittal of receiving or 
counselling a felon, is no acquittal of the felony itself but 
it IS matter of some doubt, whether, if a man be acquitted 
as principal, he can be afterwards indicted as accessoiy be- 
fore the fact 5 since those offences ai e frequently very nearly 
allied, and theiefoie an acquittal of the guilt of one may be 
an acquittal of the other also ‘ (6) But it is cleaily held, 
that one acquitted as piincipal may be indicted as an acces- 
sory qftc} the fact , since that is always an offence of a dif- 
ferent species of guilt, principally tending to evade the public 
justice, and is subsequent in its commencement to the other 
Upon these leasons the distinction of piincipal and accessoiy 
will appear to be highly necessary , though the punishment is 
still much the same with legard to principals, and such ac- 
cessories ns offend bqfoe the tact is committed 

'' Beccar t S7 '1 TIal P C 625 626 2 Hawk 

PC t )5 § 11 Foster 361 


(5) It IS impossible, liowcvcr, not to fetl, th U 111 many inst inccs the con- 
duct of the actessory before the tact is iiinch inoie criminal and mischievous 
than that of the principal, and therefore merits \ severer punishment '1 he 
legislature has recently acted under this inipiession, aiul by 3 G ^ c 58 
has enacted that m all cases iii which accessories before the fact to any 
grand larcciu, are bj the Kw within benefit of cle^£^^,anel liable only to a 
fine ard one gear’s imprisonment, the court m \y at Us distietion, instead 
of that punishment, sentence them to traiispoi tat 1011 tor seven }eus, or 
impusonmcnt with or without haid Hboiu to the extent of thiee yeais 
And for the more speedy conviction of such offenders, the same statute 
enacts that all accessories befoie the fact to buiglary, lobbery, or giaud 
larceny, may bC prosecuted for a misdemesnor, and punished with two 
years* iniprisonment and hard labour, though their pimcipals have not 
been convicted, and whether they arc or are not amenable to justice 

( 6 ) The authorities of Hawkins and boster arc both against this reason- 
ing, and the piinciple of the law is certainly with them, because the of- 
fences are specifically different, and require diffeient evidence to prove 
them 
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CHAPTER THE FOURTH 

OF OFFENCES against GOD and 
RELIGION 


N the present chap^^ei we aie to i nloi upon tht detail ot 
i the stveial species of ciimos ind nusilLiiK .nors, witli the 
punishments iiiiuexed to each by the liwsot England It 
was obseived in the beginning ot tins booh'', th il t Mines and 
misdemesnois ueabitaeh nul violation ol the ])iiblu rights 
and duties owing to the wliole eoMiniunity, cousuhiedas i 
community, m it’s social aggiegatc eipacity And in tlic 
\ciy cutiance ot these Couuncntaiies '* it was shewn that hu- 
man laws can have no eoncdii with an\ but social and icla- 
tive duties, being intended only to legulitc the conduct ot 
man, considcied undei v.irious relations, as a member ot ci\il 
soeiet) All Climes ought tlicicloie to beestiinitcd meiely 
accoubng to the miscliicts which they [noducc m civil so- 
ciety^ and ot consequence pinatc vices oi breach ot ineic 
absolute duties, which in in is bourul to pertoim considcied 
only as an individual, aic not, cannot be, the object of any 
municipal law, any iaithei thin as by then evil example, oi 
other peinuious clFccts, tlicy may picjudicc the conununity, 
and tlieieby become a species ni public ciimes rims the 
vice ot diunkeniicss d committed piiv<itciy and alone, is be- 
yond the knowledge, and ol course be>ond the reach ot 
human tiibuiials but it committed publiclv, in the ficc ot 
the vvoild, It’s evil eximplc makes it liable to temporal cen- 
sures The vice of lying, vvliicli consists (abstiactcdly taken) 
in a criminal violation ot truth, and theieloie in any shape [ 42 ] 
IS deiogatory bom sound moiality, is not howevci taken no- 
tice of by our law, unless it canies with it some public mcon- 
\eiiieucc, as spieadmg filsenevvs, 01 some soc ml injury, as 

® See pag 5 

SeeVoJ I pag 12S, 124 


Beccar cli 8 
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slander and malicious prosecution, for which a private re- 
compence is given And ^et diunkenness and malevolent 
lying are infoyo coyiscientiai as thoroughly criminal when 
they aic not, as when they aie, attended with public incon- 
venience The onl> difference is, that both public and pii- 
vate vices are subject to the vengeance of eternal justice , and 
public vices aic besides liable to the tenipoial punishments of 
luinian tiibnnals 

On tlu other hand, theie aie some nnsdeniesnois, which 
aie punished by the municipal law, that have in themselves 
nothing tiinniial, but are made unlaw iul by the positive con- 
stitutions ol the slate foi ])ubhc convenience, such as poach- 
ing, cxpoiUition of wool, Hul the like Tliese aic naturally 
no offences at all, but tlaii whole cnnunality consists in 
thtii disobedience to the supicine power, which has an un- 
doubtul light, lot the well-being and peace of the commu- 
nity, to make some things unlawful, which weie in themselves 
indiffcient U})oii the whole, iheiefoie, though jiaitof the 
offences to be enurnei itctl in the follow^mg sheets me offences 
against the levelled law of Clod, otlieis against the law ol 
natuie, md some ne offences against ncithei : yet m a tiea- 
ti^e of municipal law we mii'^t (onsidei lliein all as deiiving 
thou piiticulii guilt, hole pniiishahle, tioiii the law ot man 

H\viN(r piemised tins caution, I shall next piocced to 
distiihute the seveial offences, winch aic eitliei diictth oi by 
const qnenee mjinmus to civil sociot), md thcietoie punish- 
able by the laws ol England, uiidci the following geneial 
lieads fust, ihc^se which aie moie immediitcly injinious to 
God md his holy icligioii secoiidl}, sucli as violate and 
tiansgiess the law ol nations, tluully, such as moie especially 
affect the soveioign vMcutive powei ot the state, oi the king 
|- ^ and his govcinmenl , foinlhlv, such as moie directly inhinge 

the lights ol the public oi connnonwealtli , anti, lastly, such 
as deiogate iiom those lights and duties, which aie owing to 
pailiculai nidivKlnals, ,md m the piesei vatioii and vindication 
of which the toniinunity is deeply inteiestcd 

Fiusi then, of such t Mines .md misdcmesnois, as mole im- 
mediately offend Almighty God, bv openly tiansgiessing- the 
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piecepts of religion eithei natural oi revealed, and mediately 
by tlieu bad example and consequence, the law ot society also 
which constitutes that guilt in the action, which human tii- 
bunals are to censiuc 


I Oi‘ th\y species the fust is that of apo^ia^i/y oi i totil le- 
imnciation ot chiistiaiiitv^ by enibiacing eithei i t ilsc lehgion, 
oi no leligion at all This oflente can only l ikc place in 
such as have once piotesscd the tui^. ichgion The ixnci- 
sion of a cluistian to Judaism, jiagainsiii oi otlici f ilsi leli- 
gion, was punished by the cinperoi^ Gonstantiin riilnn 

with (onfiscation ot goods to which llu einpeiois Thtodo- 
sms and Valcntinian added cipitiJ jinni^inmnl, in cise the 
apostate endeavoured to peiveit oth( is to the s mu inujiiil^/ ' 
a pLinishment too scveic loi in) tempoial lav\s (o intlut upon 
inyspnitiial offence and )c.t tlu /( d ot om iiutstois iiii- 
poited it into this couiiti\ , loi wc find by Ih.uton tli it in 
his time .ipostatcs wen to be burnt to di itli Doubtless the 
])icsei vation ot clii istianit) , as inational icligion, is abstiactid 
horn it’s own instiinsic tiiith, ot the utmost tonsc(|iuncc to 
the civil state which a single instmcc will siifficicntlv do- 
nionstiate The bchet ot a Intme state of icwaids and ])n- 
nishincnts, the entei taming just ideas of the nioi il attiihiitcs 
ot the Supieinc Hemg, and a fiim piisiiision that he supci in- 
tends and will finally compensate cvciy iction in Innnan life, 

(all which are clc nly levt ilcd m the doctimes, uul loicihlv 
inculcated by the piccejits, ot oui Siviom (Miiist,) these an 
the gland toiindation ot dl jndici d oaths , wlnih call t Jod to 
witness the tiiith ot those tacts, which pcihaps may he only 
known to him and tlu paity U''.stmg <dl moi il evidence, 
llicietoie, all coniidcncc in human \ei rcit), must he wc ik- [ 4-1 ] 
ened by apostasy, and oveithiown by total mtidchl) ^ VV herc- 
foio all affionts to chustianit^, oi endcavoins to dcpicciatc 
it’s efficacy, in those wlio have once jnotessed it, uc highly 
desciving of censure J3iit yet the lo^s of hte is r hcavict 

^ Cod 17 1 -ivrn rih^vmts rjiuDii nitiUo's (lit im saji- 

^ Jbid Q jylunmctni a ’iiiliti rivotntil , (jiutnuini 

’ t 9 'tandn s]l souitns nnum vttn ip-itw, Dus 

^ links tSSL opiuioncs htSj Quis i/mnortnlibus mhrposihs tum fudiuhn’t^ 

aim 7iittlli"af, iju mi uivftn ftrmc Ut t tiun t( '^hhus ^ ( u dt 1 1 T 

^liiLjuyan'io , quaatai sniutu smt Jouk- 
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penalty than the offence, taken in a civil light, deserves and, 
taken in a spiritual light, our laws have no jurisdiction over 
at This punishment tluiefoie lias long ago become obso- 
lete, and the offence of apostasy was foi a long time the 
object only of the cede si istical couits, which coirected the 
offender \ahdt ctnimac But about the close oi the last 

centuiy, the civil hbcities to which we weie then lestored 
bcinir used as a clokc of maliciousness, and the most lion id 
doctrines subvei‘'ive of all religion being publicly avowed 
both ni discouisc and wiilings, it was thought uccessaiy again 
foi the civil powci to interpose, by not admitting those mis- 
cicants to ihe piivilegcs of socutv, who maintained such 
principles as deslioyed all nioial obligation To this end 
it was en iclcd by statute 9 8^1()W III c 32 that if any 
pel son educated in, 01 having made piolession ol, the chiis- 
tian lekgion, sliall, hy wutiiig, pnnting, teaching, 01 advised 
speaking, deny the chilstian leligion to be tuie, or the holy 
sciiptiires to be of divine authoiitj, be shall upon the first 
offence bo icndcied incapiblc to hold an\ office 01 place of 
tiust, and, foi tlie sccoi d, ho lender cd incipiblo of bunging 
any iction, being guardian, <\aiitoi, legatee, 01 })LUchasei ol 
lands, ind shall siiffei thue >e us’ irnniisonment without bail 
To give loom howevei loi iLpcntance, if, withia four niontlis 
iftei (he first (onvietion, th ddmquont w ill m open coint 
piibliciy lenouiKC liis tnoi, he is dischaiged loi that once 
iioni all dis ibilUits (1) 

11 A SI COM) offence is tli it ol htus^^ v hicli tonsils not 
HI a total denial ol chiistiamlv, hut of some of it’s essential 
f 1:5 ] doctnnes, publicly md obstinately uowed, being defined by 
sn IMalthcw Ilile, “ stnti/ifia unini (Itviiiaruni Jiiutuuio u}isi( 
“ t ico'^ifalit^ palam d )cla (t pDtinacitt) diltma^'' And berc 
It must also be icknowh(h'cd thai p.ii ncul 11 modes of bcliel 
Ol unbtliel, not tending to ovcitinn chi istianity itself, 01 to 
sap the iouiidations of iiioialuv, <11 e hy no means the object of 
(ocicion by the civil in igistiatc \\ h it doctiine shall thcic- 
loie be idpid^id w is It b, oin old coiisti'ulioii to 

h HI otM aiUKut hw ' 1 H il PC 3b 1 

oooks Is tliL innit ol imbcltoiis 


(l) See post, p 50 
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the determination of the ccclesinstical judge , who had herein 
a most nbitrary latitude allowed him For the geneial deh- 
mtion ol an heietic given bj- LjndewodeS exteiuK to the 
smallest deviation horn the doctiines ot holy chinch ‘‘ /lac- 
7eticus tst qin duhitat iU fidt aitholica^ it qui si)xxii( 

tflf, quae Romana ccch^ia sta/nit, ^cu dtcuinat''* 

Oi, as the statute IV c 1 <) e\pi esses it in English, 

teachcis ol euoiicoiis opinions, tontixiv to the faith and 
“ blessed dcteinimations oi the holy clinuli ” Verv continiy 
this to the iisige ol the fust gencial (oiaiciK, which ilclincd 
all heietieal doctiines with the utmost }neeisioii . nJ exactness 
And wliat ought to luve illeviited tlie punislnnenl, the un- 
eeitaiiity ol the ciiiiio, seeiiis lo line » nliaiiced it m those 
da\s ol blind zed md pious euieltv It i> Hue that tlic sanc- 
timomoiis hypoeiNj ol tin ciuoiii^ts went it lust no larthei 
thin en|Oining pen nice, exeonuiiuuie ition, ind etc lesi^ stieal 
depiivation, toi liiie^v, though alteiw uds tin v piof ceded 
boldly to linpij^oiuiieiit l)\ the tuihiian, and eonhse >tion ol 
goods in pios nsus lint in tin mean time they liad )n Mailed 
upon tin* vxealviiess ol bigotted princes, lo make the civil powci 
siibscivicnt to then pmposes, bj making lieiesynot only a 
tempoial, but even a c ipit.il oflenee the Romish eeelesi- 
asties detci mining, without appeal, wliatevci the) pleased to 
he heicsy, and sluituig oil lo the seculai *n ni tin odium and 
diudgery ol executions witli which they tliemsdves weie too 
lenclei and delicate to intci meddle Na\, tlie\ jnctciukd to 
inteicedc nul pn>, on hcliall oi the coinietod heietic, ut 
nil a motlis pouidiini suit ini in ana aun modi i at u) ' well 
knowing It the same time tli.it llit\ wtie (kli\cinig the nii- 
happy victim to cel taui dexth Hence the c i])ital ])uiiishments [ 46 ] 
indicted on the antic nt Eon itists and M uneli.eans by the em- 
peiois Iheodosius ind Justinian hence also the constitu- 
tion of the emper<u hicdeiic ment'oned by Ljiuhwodc", 
adjudging all poisons withon*^ distinction to be burnt with 
flic, who were convicted of heicsy by the ecclesiastic.il judge 
The same empeioi, m anothei constitution oulained that il 
any temporal loid, when admonished b) tiie chinch, should 
neglect to cltai his tenitones ol heietics within a yeai, it 

^ enp de haeretiLii '* r d 'lacreticis 

* Decretal t 5 t AO < ^7 ^ j i 1 5 4 

' Cod M tU 5 
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should be lawful for good catholics to seise and occupy the 
lauds, /ind iitteily lo oxteiiiiiihitc tlie heietical posscssois 
And upon this foundation was built that aibitiaiy powei, so 
long claimed and so fatally exerted b^ tlie pope, of disposing 
even ot the kingdoms of icliactoiy princes to more dntihil 
sons ot the chinch The immediate event ot this coiistilutioii 
was sonu thing siiigiilu, and may seive to illiistiatc at once 
the gi.itiUide ol the holy see, and the just puiiishnicnt ol the 
loyal bigot foi upon the authoiit} of tins ^ civ constitution, 
the pope tikeiwaids expelled this \Liy enijieior Fredeiie fiom 
Ills kingdom of Sicil}, and ga\e it to Uhailes of AnjotU' 

CuinsTr\Ni»Y being thus deloinicd by the daemon of pei- 
secution u])on tlx continent, we c iiinof expect that oui own 
island should bo cntiiely fiee ti otn the same scourge And 
iheitfoie wi find among om ancient pieecdents'^ a writ cl< 
haeidico iornlmundo, which is thought by some to be as 
autient as the common law itsell Ilowevoi it ippeais liom 
thence, that the eoiivietion ot Iieiesy bv tlie comnion liw was 
not in iny petty ttth si istit il eoinl, but lx lore the aieh- 
bishop lumsell m i piovineial synod, and that the deliiu|uent 
WA'^ (hlivcud o\(i lo the king to do as he should jilease with 
him so that the ciouii hid a contiol ovei the spiiitual 
}H>wei, ind might jiaidon the toiun t by issuing no piocess 
against him, the wiit dt }‘(iin^iL() iumbnnndo being not a wiiL 
ol coiiise, hut i^^mng onl\ by the special dinctioii ot the king 
in council ' (2) 

[ t7 ] Ilua m tlie leign ol Ifcnij the foiuth, when tin eyes ol 
the cluistian woild began to open, and the seeds oi the pio- 
tesl.int religion (though undci the oppiobrious name ot lol- 
laid) ) took loot m this kingdom, llie cleigy taking advan- 
tJge liom the king’s dubious title to demand an increase of 

13 ildiis j/i eW 1 T ‘i Ul\isc< 1 in outer to justify the 

' V N B 269 ol them, jVIattli xiu 30 ) but from one 

1 lilt PC 395 Wiltej Lollurd, a German itformer, 

’ So eillcd not fioui /o/o/wi, oi tius, A D 1315 Mod Ln Ilist xxvi 13 
(an itymolog>, A\hich\\is aftciw uds Spelin (.loss 371 

1^2) Neithci could the wnt issue foi the fiist offence, the party must 
oiice liave ibjurcd, and then u! ipstd into the same or some other hcics) 

5 Rep will K B 269 
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then own powei, obtained an act of pnliamcnt^ which 
sharpened the edge ot peisecution to it’s utmost keenness 
Foi, by tliat statute, the diocesan alone, witliout the intoi- 
vcntion of a synod, might convict of heretical tenets, uul 
unless the convict abjured his opinions, oi if alter abjiiiation 
he lelapsed, the slieriff was bound ex ofluio^ it rcquiicd bv 
the bishop, to commit llie unhappy victim to the flames, with- 
out waiting loi the consent oi the ciown the statute 

2 Hen V c 7 lollardy was also mule i tempoial oflenct, 
and indictable in the king’s coints, whicli tlid not thcieby 
gain an exclusive, but only n (OiKuuent jui isdii tion with the 
bishop’s consistoi > 

AriruwARDS, when the final iLtnim itioii ui icligion begin 
to advance, the powci ot the ecclesi islu^ w is snincwh.it me de- 
lated tor though what hcics^ /s, was not then picciselj de- 
fined, jet we wcie told m some points what it is not tin 
statute 25 ITcn \dll c 14 declai mg that oflenct s ag unst the 
see of Rome are not heiosy , and the oidmuy being thereby 
lestiained fiom piocecdmg in aii) case upon mcic suspicion , 
that is, unless the paily be accused by two cicdible witnesses, 
oi an indictment ot licicsy be Inst picviously found i»i tlic 
king’s courts of common law And \ct tlic spiiit of ptisicu- 
tion was not then abated, but only diveitod into a la) channel 
loi in SIX )eais alteiwaids, l)> statute 31 Hen Vllf c 11* 
the blood) law ot the six ai tides was made, which established 
the SIX most contested points ot popeiv, transubstantiiitioii, 
communion in one kind, the celibac) of the clerg>, monistic 
vows, the sacrifice of tiic mas,, and miicukii conlcssjon , 
which points wcu determined ami rcsohccl by the most 
“ godly study, pain, and tiavail of lus majesty foi which his [ 48 ] 
“ most humble and obedient sub]ects, the lords ^pn ifual And 

temporal, and the coininons, m pailiameiit assiinbled, did 
“ not only icnclei and give unto his highness then most high 
“ and hearty thank-.,” but did also enact and declai e all 
oppugneis of the fust to be heretics, and to be burnt with 
hie, and of the five last to be felons, and to sufFei death 
The same statute established a new and mixed jurisdiction of 
clergy and laity for the trial and conviction of heretics , the 
reigning prince being then equally intent on destroying the 


* 2 Hen IV c 15 
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supremacy of the bishops of Rome, and establishing all other 
their corruptions of the chnstian leligion 

I sHAii not peipltx this dct.iil with the vaiious repeals and 
icvivals ot these sangiunaiy laws in the two succeeding leigns , 
but shall proceed directly to the rCign of queen Elizabeth, 
when the leformation was finally established with temper and 
decency, unsullied with paity rancour, or peisonal caprice 
and resentnient By statute 1 Ehz c 1 all foimei statutes 
lelating to heresy aie lepealed, which leaves the jui isdiction 
of heresy as it stood at common law , viz as to the infliction 
of common censuics, m the ecclesiastical couits , and m case 
of burning the heietic, in the pio\incial synod only'' 8ir 
Matthew Hale is indeed of a cliffeient opinion, and holds that 
such power resided m the diocesan also, though he agrees, 
tliat in cithei case the wiit f/e haeietico combiii endo was not 
demandable ol common light, but guintablc oi otherwise 
merely at the king’s discretion “ But the principal point 
now ganud wms, tliat by this statute a boundary is for the 
fiist time set to wliat shall be accounted lieiesy , nothing for 
the fntuie being to be so dctcinuned, but only such tenets, 
which have been hcietofoic so declared, 1 By the words of 
the canonical sciiptuies 2 By the fiist four geneial councils, 
oi such othei'. as have only used the words of the holy scrip- 
tures , Ol, 3 W hi( h shall hcicalVi be so declaied by the pai- 
Jiaineiit, with the assent of the cleigy iii coiuocaUon Thus 
was heiesy leduced to a gicwtei c( itainty than bcfoie , though 
it miglit not have been tlie woiso to have defined it m teims 
still moie precise and jaiiticulai as a man continued still 
[ 49 ] liable to be burnt, foi what pci haps he did not understand to 
be heiesy tiU the ecclesiastical judge so intcipicted the words 
ol the canonical sciiptuies 

For the wilt haadito remained still m foice, 

and we have instances of it’s being put in execution upon two 
Anabaptists m the seventeenth of Elizabeth, and two Arians 
in the ninth of James the first But it was totally abolished, 
and heresy again subjected only to ecclesiastical coriection 
p) o mliUe ammae^by vntue of tlie statute 29 Car II c 9 For 
in one and the same reign, oui lands weie deliveied fiom the 
» 5 Rep xxiii 12 Rep 56, 92 “1 Hal P C 105 
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slavery of militaiy tenures, our bodies from aibitrary inipii- 
sonment by the habeas cojpus act, and oui minds fiom the 
tyianny ot superstitious bigotr}^ by demolishing this last 
badge of persecution in the English law. 

In what I have now said, I would not be understood to 
delegate Irom the just rights ot the national church, oi to 
favoui a loose latitude ol propagating any ciude undigested 
sentiments, ui religious matters Of piopagating I say, foi 
the bare entertaining them, without an ei deavoui to diffuse 
them, seems hnidly cogin/nble by any human authority I 
only mean to illustiate the PNCclleiit-L of oiu piescnt esuibhsh- 
ment, by looking hick to foimtr time iMciy thing is now 
as it should be, witli lespect to the spiutiial cogni/aiice, and 
spnitual piinishinent, ot heresy unless pci haps that the ciirne 
ought to be moie stiictly defined, and no pioseiuUon pei- 
initted, even ui the ecthsuisticd couits, till the tenets in 
question are Lj piopei aulhouty pieviously declaied to be 
heietical Under these rcstiictions it seems necessary for the 
support ot the national lehgion, that the olficersof the church 
should have powei to (ensuie heretics, ^ct not to harass 
llicni with tempoial penalties, much less to cxteiminate oi 
destioy them The legislature hath indeed thought it jiropci, 
that the civil magistiate should «igaui inteiposc, with legard 
to one species of heresy, veiy prevalent in modern times , for 
by statute 9&10 W 111 c 32 it any peisoii educated in tlic 
Christian lehgion, oi piofessing the same, shall by writing, 
punting, teaching, oi advised speaking, deny any one of the 
persons in the Holy Trinity to be God, oi maintain that there 
aic moie Gods than one, lie shall niulergo the same penalties 
and incapacities, winch weie just now mentioned to be inflicted 
on apostacy by the same statute (3) And thus much foi the 
Clime of heiesy 


(3) This statute, so f ir as regards the dcnjing any one of the persons of 
the Holy rnnit} to be God, is lepcaleJ by the 53G 5 c 60 It should 
seem now, therefore, th it the tempoi d courts have no jurisdiction directly 
in cases of heresy, but they may still have to determine collaterally what 
falls within that description, as in a quatc tmjjedit, if the bishop pleads that 
he rcfu‘'cd the clerk for heresy, it is said that he must set forth the pai- 
ticular point, for the court having conusance of the original cause, must, 
bj consequence, have a power as to all collateral and incidental matters 
VOT IV r which 
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IIL Another species of offences agahist religion are those 
which affect the established church. And these are either 
positive or negative positive^ by leviling it’s ordinances, or 
negative, by non-conformity to it’s worship. Of both of these 
in their order. 

I And, first, of the offence of reviling the ordinances of 
the church This is a crime of a much grossei nature than 
the other of mere non-conformity * since it cairies with it the 
utmost indecency, arrogance, and ingratitude , indecency, by 
setting up private judgment in virulent and factious opposition 
to public authority arrogance, by treating with contempt 
nnd rudeness what has at least a better chance to be right 
than the singular notions of any particular man , and ingra- 
titude, by denying that indulgence and undisturbed liberty of 
conscience to the members of the national church, which th^ 
retainers to every petty conventicle enjoy However, it is 
provided by statutes 1 Edw VI c 1 and 1 EIiz c. 1. that 
whoevei reviles the sacrament of the Lord’s supper shall be 
punished by fine and imprisonment , and by the statute 
I Ehz c 2 if any minister shall speak any thing m derogation 
of the book of common prayer, he shall, if not beneficed, be 
imprisoned one year for the first offence, and for life for the 
second' and if he be beneficed, he shall for the fiist offence 
Ire imprisoned months, and forfeit a year’s value of lus 
benefice for the second offence he shall be deprived, and 
suffer one year’s imprisonment ■ and, for the third, shall in 
like manner be deprived, and suffer imprisonment for life 
And if any person whatsoever shall, in plays, songs, or othei 
open words, speak any thing m derogation, depiaving, oi 
despising of the said book, or shall forcibly prevent the read- 
ing of it, or cause any other service to be used in its stead, 
he shall forfeit toi the fust offence an bundled marks, for 
the second, foui hundred , and for the third, shall forfeit all 
his goods and chattels, and suffer imprisonment for life, 
t 51 ] These penalties were framed m the infancy of our present 
establishment, when the disciples of Rome and of Geneva united 
in inveighing with the utmost bitterness against the English 
liturgy and the terror of these laws (for they seldom, if ever, 

which are necessary for its determination, though in themselves they belong 
to another jurisdicUon See Hawk PI C B i c 2 



Ch 4- 


WRONGS 


51 


\vere fully executed), pio\cd a principal means, under Pro- 
vidence, of pieserving the purity as well as decency of our 
national worship Noi can then continuance to this time (of 
the milder jieiialties at least) be thought too severe and into- 
lerant , so fai as they are levelled ,it the offence, not of think- 
in^ differently fioin the national church, but ot latlmg at that 
church and ohlr-uctinfr it^ oidinances, foi not submitting it’s 
public judgment to the private opinion < t otheis Foi, 
though it IS deal that no lestiaint slioiild Ik laid upon 
rational and dispassionate discussions ot the icctitude and 
propriety ot the established mode of w()iv,]np, yvt contumely 
and contempt aie what no e< 5 tabhshim nr can tolerate'' A 
rigid attichment to tiifles, and an inknijK laLc al for refoim- 
ing them, are equally iidiculous and ibsuid , but the latter is 
at present the less excusable, bccausi‘ {lom political leasons, 
sufficiently hinted at in a loimei volume it would now be 
extremely unadv nablc to make any altiiations in the service 
of tlie church, unless by it’s own consent, or unless it can be 
shewn that some manifest impiety oi shocking ubsmdity will 
follow fioin continuing the pieseiit forms 

2 Non-coni* ORM iTY to the worship of the chuich is the 
other, oi negative branch of this offence And for this theie 
is much moie to be pleaded than loi the foimei , being a mat- 
tei of piivate conscience, to the sciuples of which oin piesent 
laws have shewn a veiy just and chiistian indulgence For 
undoubtedly all pei sedition and opjnession of weak con- 
sciences, on the score of religious persuasions, aic highly 
unjustifiable upon oveiy principle of natural leason, civil 
libeity, or sound religion But rare must be taken not to 
cairy this indulgence into such extremes, as may endanger 
the national church tliere is always a diffeience to be made [ 52 ] 
between toleiation and establishment 

Non-conformists are of two soits fiist, such as absent 
themselves from divine worship in the established church, 
through total ir religion, and attend the service of no othei 

By an ordinance 2*1 Aug 1645, worship, subjected the offender upon 
which continued till the restoration, to indictment to u discretionary fine, not 
preach, write, or print any thing in exceeding 50 pounds (Scobell 98) 
derogation or depraving of the directory Vol I p 98 

for the then established presbyterian 

L 2 



52 


PUBLIC 


Book IV 


persuasion. These by the statutes of 1 Eliz c.2, 23 Ehz 
cl, and 3 Jac I c 4* forieit one sliilhiig to the poor every 
Lord’s day they so absent tliejnselves, and 20/ to the king if 
they continue such default for a month togethei And it they 
keep any inmate, thus ii religiously disposed, in then houses, 
they forfeit 10/ p(^ month 

The second species of non*confoi mists are those who offend 
through a mistaken oi perveise zeal Such weic esteemed 
by oui laws, enacted since the time of the refoimation, to be 
papists and protestant dissenters both of whom were sup- 
posed to be equally schismatics m not communicating with 
the national chinch, with this chffeieiice, tliat the papists 
divided fiom it upon material, though enoneous, reasons , 
but many of the dissenteis upon matteis of indifleience, or, 
in othei woids, upon no leason at all Yet ccitninly our 
ancestors were mistaken in tlicii plans of compulsion and in- 
tolerance The sin ot schism, as sucli, is by no means the 
object of tempoial coeicion and punishment If tbiougli 
weakness of intellect, thiough misduectcd piety, thiough per- 
verseness and aceibity of tempei, oi (Avhich is often the case) 
through a piospect of seculai advantage in herding with a 
party, men qiiairel with the ecclesiastical establishment, the 
civil magistiatc has nothing to do witli it, unless then tenets 
and practice aie such as thieaten iinn oi disturbance to the 
state He is bound indeed to protect the established church 
and, if this can be bettei effected, b^ adimlting none but it’s 
genuine membeis to oflices of tiiist and emolument, he is 
certainly at liberty so to do the disposal of oflices being mat- 
ter of favoiu and discretion But, this point being once 
secured, all persecution foi dueisity of opinions, howevei ndi 
culous oi absuid tliey ma;y be, is contiar^ to ever) principle of 
sound policy and civil fieedom The names and suboidination 
of the cleigy, the postuie of devotion, the mateiials and 
[ 53 ] colour of the ministers gaimcnt, the joining in a known oi an 
unknown foim of piayei, and othei matteis of the same 
kind, must be left to the option of every man’s private 
judgment 

With regard therefore to pi otestant dii>sente ) altlioiigh the 
experience of their tuibulent disposition m former times oc- 



Ch 4- 


WRONGS 


53 


casioned seveial disabilities and lestnctions (winch I shall not 
undertake to justify) to be lard upon them by abundance of 
statutes*, yet at length the legislature, with a spirit of tiue 
magnanimity, extended that indulgence to these sectaries, 
which they themselves, when in power, had held to be coun- 
tenancing schism, and denied to the church of England^ 
The penalties are conditionally suspended by the statute 1 W 
& M St 1 c 18 ‘Moi exempting then majesties* protestant 
“ subjects, dissenting fioin the chinch of England, from the 
penalties of certain laws,’* commonly called the toleration 
act , which is confirmed by statute 10 Ann, c 2 , and declares 
that neithei the laws above mentioned, noi the statutes 1 EIiz. 
c 2 § 14 , 3 Jac I c 4 8c 5 , noi any other penal laws made 
against popish leciisants (except the test acts), shall extend to 
any dissenteis, otiiei than pajnsts and such as deny the Tri- 
nity piovided, 1 that they take the oaths ot allegiance and 
supiemacy (oi make a similai afhimation, being quakcis^), 
and siibsciibe the declaiation against popery, 2 that they 
lepau to some congicgation ctitified to and registered m the 
couit ol the bishop oi aichdeacon, oi at the county sessions, 
3 that the doors ol such meeting-house shall be unlocked, 
iinbaiied, and unbolted, m default of which the persons 
meeting theie are still liable to all the jienalues of the former 
acts Dissenting teachcis, in ordei to be exempted bom the 
penalties of the statutes 13 8c 14 Cai» II c.4< , 1 5 Cai II c 6 , 
17 Cai II c 2 , and 22 Car II c 1 aie also to subscribe the 
articles ol leligion mentioned in the statute 13 Eli/ c 12 
(which only concern the confession of the true chiistiau faith, 
and the doctiiiie ol tiie saci aments,) with an expiess exception 
of those 1 elating to the goveiiiinert and poweis of the church, 
and to inlant baptism , oi it they scruple subsciibing the same, 
shall make and subscribe the declaiation piesciibed by statute 
19 Geo III c 44 professing themselves to be Christians and 
protestants, and that they believe the scriptures to contain the 
levealed will ol God, and to be the rule of doctiine and 
practice Thus, though the crime ot non-coiiformity is by no 
means universally abiogatecl, it is suspended and ceases to 

* Eliz c 1 29 Eliz c 6 'IJ Eliz penalties on the former two, m case 
r I 22 Car II c 1 of using the book of common prayer 

> The ordinance of 1645 (before not only lu a place of public worship, 
cited) indicted imprisonment for a year but also m any piivate family 
on the tliird ofTtnce, and pecuniary ' See stat 8 Gto led 
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exist with regard to tliese protestant dissenters, during their 
compliance with the conditions imposed by these acts and, 
under these conditions, all persons, who will approve them- 
selves no papists or oppugners of the Trinity (4), aie left at 
full liberty to act as their consciences shall direct them, in the 
matter of religious worship And if any person shall wilfully, 
maliciously, or contemptuously disturb any congregation, 
assembled in any church or peimitted meeting-house, or shall 
misuse any pieachei oi teacher there, he shall (by virtue of 
the same statute, 1 W & M ) be bound over to the sessions ol 
the peace, and forfeit twenty pounds But by statute 5 Geo. I 
c. 4 no mayor oi principal magistrate must appear at any dis- 
senting meeting with the ensigns of Ins office on pain of 
disability to hold that oi any other office the legislature 
judging It a matter of propriety, that a mode of Avoiship, set 
up in opposition to the national, when allowed to be exercised 
m peace, should be exercised also with decency, gratitude, 
and humility Dis&enters also, who subsciibe the declaration 
of the act 19 Geo III are exempted (unless m the case of 
endowed schools, and colleges,) fiom the penalties oi the 
statutes 13& 14 Car II c 4 and 17 Car II c 2, which pro- 
hibit (upon pain of hne and imprisonment) all persons from 
teaching school, unless they be licensed by the ordinary, and 
subscribe a declaration of confoimity to the liturgy of the 
church, and reverently frequent divine service, estabhsked by 
the laws of this kingdom (5) 

* Sir Humphry Edwin, a lord mayor Htics , which is alluded to by Dean 
of London, had the imprudence soon Swift, in liis tale of a tub, under the 
after the toleration act to go to a pres- allegory of Tack getting on a great 
byUrian meeting-house in his forma- horse, and eating custard 


(4) As to these last see ante, p 50 n T 

(5) An important statute upon this subject was passed iii the close of the 

last reign (the 5? G 5 c 155 ) by which the 13&14C2 c 1 17C2 c2 

and 22 C 2 c 1 are repealed, and it is enacted, that places of religious 
worship fot* protestants shall be certified to, and registered in the bishop’s 
or archdeacon’s court, and at the general or quarter sessions, that persons 
ofhciating in, or resorting to places of worship so certified, shall be exempt 
from all pains or penalties relieved against by the toleration act, as fully at. 
if they had taken the oath, and made the declaration mentioned in tliat 
act But every one preaching or teaching at such place, shall, when re- 
quired by a magistrate, take and subscribe the oath and declaration speci- 
fied in the 19 G 5 c 44 , and if not required so to do, he may call upon 

any 
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As to papists^ what Kas been said of the protestant disscnteis 
would hold equally strong for a general toleration of them , 
provided their separation was founded only ujx>n difference of [ 55 ] 
opinion 111 religion, and then principles did not also extend to 
a subversion ot the civil government If once they could be 
brought to renounce the supremacy of the pope, they might 
quietly enjoy their seven sacraments, their puigatory, and au- 
iicular confession ; their woiship of leliques and images, nay, 
even their transubstantiation But while they acknowledge a 
foreign power, superior to the sovereignty of the kingdom, 
they cannot complain if the laws of that kingdom will not 
treat them upon tlic footing of good subjects. 

Let us theieforc now^ take a view of the laws in force 
against the papists, who may be divided into thiee classes, 
persons professing popery, popish recusants convict, and po- 
pish priests I Persons piolessmg the popish religion, besides 
the former penalties foi not fi equenting their paiish chuich, 
are disabled fiom taking then lands either by descent or pur- 
chase, after eighteen years of age, until they renounce their 
errois , they must at the age of twenty-one register their es- 
tates before acquired, and all futuie conveyances and wills 
1 elating to them , they arc incapable of piesenting to any ad- 
vowson, or granting to any othei peison any avoidance of the 
same , they may not keep 01 teach any school under pain of 
perpetual impi isonment , and it they willingly say or hear 
mass, they forfeit the one two hundred, the othei one bundled 
nidiks, and each shall suffer a year’s imprisonment Thus 
much for persons, who, fiorn the misfortune of family pieju- 
dices oi otherwise, have conceived an unhappy attachment to 
the Romish church from their infancy, and publicly profess 
It’s errois But if any evil industry is used to rivet these 
crrois upon them, if any person sends anothei abroad to be 

vn> magistrate to administer such oath to him, and to attest his subscrip- 
tion to such declaration, and to give him a certificate thereof, which cer- 
tificate will exempt him from certain civil offices and burthens, supposing 
he employs himself solely in the duties of a teacher or preacher, and does 
not follow any trade or other occupation but that of a schoolmaster 
These places of religious assembly must not be locked, bolted, or barred , 
but they are protected by penalties from disturbance The act does not 
extend to places m which the service is pei formed according to the rites 
and ceremonies of the established church, nor to the meetings of Quakers 
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educated in the popish religion, or to reside in any religious 
house abroad for that purpose, or contributes to then main- 
tenance when there , both the sender, the sent, and the con- 
tnbutoi, are disabled to sue in Jaw oi equity, to be executoi 
or administrator to any person, to take any legacy or deed of 
gift, and to bear any office in the lealni, and shall forfeit all 
their goods and chattels, and likewise all their real estate for 
life. And where these eirois aie also aggiavated by apostacy, 
or perversion, wheie a person is leconciled to the see of 
[ ] Rome, 01 procures others to be reconciled, the offence 

amounts to high treason 2 Popish lecusants, convicted in 
a court of law of not attending the seivice ot the church of 
England, are subject to the following disabilities, penalties, 
and forfeitui es, ovei and above those befoic mentioned They 
are consideiecl as persons excomnnimcated, they can liold no 
office or employment, they must not keep aims m their houses, 
but the same may be seized by the justices of the peace , they 
may not come within ten miles of London, on pain of 100/ ; 
they can bung no action at law, or suit in equity, they are 
not permitted to tia\el above five miles iigni home, unless by 
licence, upon pain of foileitmg all their goods, and they may 
not come to court under pain of 100/ No marriage or biaial 
of such recusant, oi baptism of his child, shall be liad othci- 
wise than by the ministeis ot the church ot Pmgland, under 
othei se\erc penalties A maiiicd woman, when recusant, 
shall foitcit two-thirds ot hei dower or joinluie, may not be 
executrix oi administratrix to her husband, noi have any pail 
of his goods, and during the coveituie may be kept in prison, 
unless her husband redeems hei at the rate of 10/ a month, 
or the tlmd pait of all his lands And, lastly, as a teme- 
coveit lecusant may be imprisoned, so ali others must, within 
three months after conviction, either submit and i enounce then 
enors, oi, if required so to do by foui justices, must abjure 
and renounce the realm and if they do not depart, oi it they 
return without the king^s licence, they shall be guilty of felony, 
and suffer death as felons without benefit of clergy There is 
also an inferior species of lecusancy, (refusing to make the 
declaration against popery, enjoined by statute 30 Car II 
St 2 when tendered by the pioper niagistiate,) which, it the 
pally resides within ten miles ot London, makes him an ab- 
solute recusant convict, or it at a greatei distance, suspends 
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him from having any seat in pailiament, keeping arms m his 
house, or any hoise above the value of five pounds. This is 
the state, by the laws now m being^, of a lay papist But, 3 
The lemaining species oi degiec, viz popish priests, are in a [ 57 ] 
still more dangeious condition For by statute 1 1 & 12 W III 
c 4 popish priests or bishops, celebiating mass, oi exeicismg 
any pait ot then functions iii England, except in the houses 
of ambassadors, are liable to perpetual imprisonment And 
by the statute 27 Eli/ c 2 <iny popish priest, boin in the do- 
minions of the crown of England, who shall come over hithei 
fiom beyond sea, (unless driven b} stiess of weather, and tal- 
lying only cl leasonable time®,) oi shall be in England three 
days without conforming and taking the oaths, is guilty of 
high treason and all peisoiis liaibouiing him aie guiltyn^f 
felony without the benefit of cleigy 

Tnrs is a short summat} of the laws against the papists, 
undei then thiee several classes, of peisons prolessing the 
popish religion, popish recusants convict, and popish piiests 
Of which the piesident Montesquieu observes'’, that they aic 
so rigoious, though not professedly ol the sanguinaiy kind, 
that they do all the hurt that can possibly be done m cold 
blood But in answei to this it may be observed, (what fo- 
leigiieis who only judge fioin oin statute-book aie not fully 
apprized ot,) that these laws aie seldom excited to then ut- 
most iigoui and, indeed, if they weic, it would be veiy dif- 
ficult to excuse them Eoi tlie^ are lathei to be accounted 
for fiom then histoiy, and the uigency of tlie times which 
produced them, than to be approved (upon a cool review) as a 
standing system of law Tne restless machmations of the 
Jesuits dining the reign ot Elizabeth, the turbulence and un- 
easiness of the papists under the new religions establishment, 
and the boldness ot then hopes and wishes for the succession 
of the queen ot Scots, obliged the parliament to counteract so 
dangeious a spiiit by laws of a gieat, and then peihaps neces- 
sary, seventy The powdcr-tieason, in the succeeding reign, 

'’StatSlEhz cl 27 Ell/ c2 llAieWIII c4 12 Ann si 2 

29E1iz c 6 35Elir c 2 1 HC I c 14 1 Geo I st 2 c 55 S Geo I 

c 4 3 Jac I c 4 & 5 7 Jac IctJ cI8 11 Geo II c 17 

SCar I c 2 25 Car 11 c 2 30Car 11 llaym 377 Latch L 

St 2 1 W A. M c 9 15 & 26 Sp L b 19 c 27 
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struck a panic into James I which operated in difFeient ways 
It occasioned the enacting of new laws against the papists , 
but deterred him from puttmg them m execution The in- 
trigues of queen Henrietta in the reign of Charles I , the 
prospect of a popish successor in that ot Charles II , the as- 
sassination-plot m the reign of king William, and the avowed 
claim of a popish pietender to the ciown in that and subse- 
[ 58 ] quent leigns, will account for the extension of these penalties 
at those several periods of our histoiy But if a time should 
ever arrive, and peihaps it is not veiy distant, when all fears 
of a pretender shall have vanished, and the power and influ- 
ence of the pope shall become feeble, iidiculous, and des- 
picable, not only m England, but m every kingdom of 
I^rope , it probably would not then be amiss to i eview and 
soften these iigorous edicts , at least till the civil piinciples of 
the Roman catholics called again upon the legisLituie to le- 
new them » for it ought not to be left in the breast of eveiy 
meiciless bigot, to drag down the vengeance of these occasional 
laws upon inoffensive, though mistaken subjects , in opposition 
to the lenient inclinations of the civil magistrate, and to the 
destruction of eveiy piinciple of tolciation and leligious 
liberty 

This hath pailly been done by statute 18 Geo III c 60 
with legard to such papists as' duly take the oatli theiein pie- 
senbed, of allegiance to liis majesty, abjuration ot the pre- 
tendei, renunciation of the pope’s civil powei, and abhorrence 
of the doctimes of destroying and not keeping faith witli 
heretics, and deposing or mui dering piinces excommunicated 
by authority of the sec of Rome m respect of whom only 
the statute ot 11&12 W III is repealed, so fai as it disables 
them from purchasing or inheriting, or authorises the appre- 
hending oi prosecuting the popish clergy, oi subjects to pei- 
petual imprisonment eithei them or any teachers of youth (6) 


(6) The benefits of the 18 G 3 c 60 have been most materially enlarged 
by the 31 G 3 c. 32 explained in one particulai bj the 4 3G 3 c 30 This 
statute prescribes, first, a declaration and oath, by which in substance, the 
party promises allegiance, and to support the protestant succession, abjur- 
ing allegiance to any other person , lie swears that be rejects the danger- 
ous doctrines that heretics or infidels may be murdered, or that faith is not 
to be kept witJi them, or that princes excommunicated maj be deposed or 

murdered , 



Ch. 4 


WRONGS 


68 


In order the better to secure the established chuich against 
penis fioin non-conformists of all denominations, infidels, 
turks, jews, heretics, papists, and sectaries, there are howevei 
two bulwaiks erected, called the coipcnation and test acts by 
the formei ol which ^ no person can be legally elected to any 

® Stat 1 '] Car II st 2 c 1 

iTiurderetl , he declares that he does not believe the pope, or any other 
foreign prince or potent ite to have, or be entitled to, any *^emporal power 
m this realm, and, finally, that he sweais ind declares all this simply and 
literally without any mental leservation whatsoevci It repeals, secondlj", 
in favour of all pci sons taking this oath, the statutes of neusanej-, and as 
explained by 45 Q 1 c 30 supersedes tbc necessity of taking the oath, or 
making the dcclaiation in isG 5 c 60 It ncKt permits the use of Roman 
catholic places ot worship, and Roman catholic schools under certain regu- 
lations of legistenng, keeping the former open, &c It enacts also that no 
Roman catholic shall be siiminoncd to tike the oath of supremacy, or to 
make the declaration atimist tiansubstantiation , it lepeals m fivour ot 
those taking the prescribed oath, , the 1 W & M st 1 c ior remov- 
ing papists fiom London and Westminster, md lor pieventing Roman 
catholic peers from coming into the presence of the king, and also the laws 
requiring the registry and enrollment of the deids and wills ol Roman 
catholics, and substitutes the oath prestnbed lor the oath of suprcmai y, 
and declaration against transubstantiation in the case of Roman catholic 
barnsteis, attoineys, &c Rut this '.tatute does not enable a Roman catho- 
lic to hold the mastership of any rojal college or sehool, or any endowed 
college or school, noi ean sueh person keep anv school in Oxford oi C«im- 
bridgc, nor in any place receive into his school the child of a protestant 
father Nor docs the act allow any Roman catholic to found, endow, or 
establish any religious order, or society bound by monastic vows, or any 
school, academy oi college , and all uses, trusts, and dispositions of property 
which were before deemed superstitious or unlawful, rcmairt so still 

By an act of the Irish parliament ('53G 5 ), Roman catholics were ena- 
bled to hold certain offices in Ireland, upon taking an oath prescribed in 
the 13&14G 3 [Irish Act,] and an oath and declaration specified in that 
act , it was therefore declared and enacted by the 53 G 3 c 128 that per- 
sons who having so qualified themselves held offices in Ireland, should not 
be liable to any penalties in England oi elsewhere, and also that persons 
so qualified, and having taken commissions in Ireland in the king’s arm>, 
might take higher commissions in England without exposing themselves to 
any pains or penalties The 57 G 5 c 92 also enables the king to grant 
any commissions m the army, navy, or marines, without previously requii- 
mg the persons, to take any oaths, or make any declaration, leaving the 
law however untouched as to oaths, or declarations required to be taken 
or made within a given time after acceptance 

Roman catholics are still unable to vote at elections j at least the oath 
of supremacy may be tendeied to any one coming to vote* nor ean they 
sit in Cither house of parliament, because the oath of supremacy, and the 
declaration against popery must still be made by every member 
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office relating to tlic government of any city or corporation, 
unless, within a twelvemonth before he has received the 
saci ament of the Lord’s supper according to the rites of the 
church of England , and he is also enjoined to take tlie oaths 
ot allegiance and supremacy at the same time that he takes 
the oath of office oi, in default of either of these requisites, 
such election shall be void The other, called the test act 
dnects all officers, civil and military, to take the oaths and 
make the declaration against tiansubstantiation, in any of the 
[ 59 ] king’s courts at Westminster, or at the quaiter sessions, 
within SIX calendai months aftei then admission and also 
within the same tune to lecene the saci ament of the Loid’s 
suppei, accoidmg to the usage of the chuich of haigland, m 
some public chuich immediately aftei divine sen ice and ser- 
mon, and to delnci into court a certihcate theieof signed by 
the ministei and cluuchwaiden, and also to prove the same 
by two credible ^Mtnesses , upon forfeituic of 500/ and disa- 
bility to bold the said office (7) And of much the same 
nature witli these is the statute 7Jac I c 2 which pcinnts no 
pel sons to be naturah/cd oi restoied in blood, but such as 
undergo a like test which test having been lemoved m 1753, 
in favour of the Jews, was the next session of pailiament 
restored again witli some precipitation 

Thus much foi offences, which stake at oui national 
leligion, oi the doctiine and discipline of the church of 
England in paiticulai I piocced now to considei some gross 
impieties aixl geneial immoialities, which aic taken notice ot 
and punished by oiu municipal law, freijiicntly in concui- 
lence with the ecclesiastical, to which tlie censure of many 
of them docs also of light appertain, though with a view 
somewhat differ ent the spiritual court punishing all sinful 
enoi unties foi the sake of lefoirnmg the private sinneijjy^o 
salute ammac , while the temporal coints icsent the publui 

^ Stat 25 Car II t 2 explained by 9 Geo II c 2G 

(7) The 50 I CO so far repeals tlic corporation act, as to make the 
election not ijjso/acto vonl, because the party has not taken the sicrament 
'Within the period prescribed, md to limit the time for rcmovnl, or piose- 
cution, to SIX jnonths after the election and actual possession of the office 
but It IS usual in every session of pailiament to pass an act, 'which, under 
<ertain regulations and condition^, iiuleinuifics those wlio may have ne- 
glected to comply with these icts 
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affront to leligion and morality on which all government 
must depend tor suppoit, and correct more for the sake of 
example than private amendment 

IV Thl fourth species of offences theiefoie, moie immC' 
diatcly against God and religion, is that ot blasphemy against 
the Almighty, by denying his being or providence , or by 
contumelious reproaches of our Saviour Chust Whithei 
also maybe icfeiied all profane scoffing at the holy scripture, 
oi exposing it to contempt and iidicule These are offences 
punishable at common law by fine and impiisoninent, or 
otlici mtamoLis coiporal punishment ^ foi chiistiamty is pait 
of the laws of England (8) 

V SoMEWiiAi allied to tills, though in an infeuoi dcgiec, 

IS the offence of piofane and common s'is^tauni^ and cm sing 

By the last statute against which, 19 Geo *2 c 21 which le- [ 60 ] 

^ 1 Hawk P C c 5 ’*1 Ventr 20T 2 Strange, SS-l 

(S) Sec inte, pp 44 bz 50 I he title of the 'statute oi W 3 there men- 
tioned, IS, “ An act for tlie moic effectual suppiession of blasphemy and pro- 
faricncss ” bat thcj>c were, and still aie, offences at <oninion liw, and inaj 
be proceeded ag iinst as such at the o[)tioii of the piosccutor, the principle 
being, th It where i stUutc without negative woids merely imposes a new 
punishment, or directs a new mode of prosecution for that which was pie- 
vioiisly an offence at coininon law, md docs not change the natiiie of the 
offence lioin i felony to i misdemc inour, oi vice vcri,u^ the ^t itute is 
merely cuniulitivc, and tiic coinnion 1 iw offence, prosecution and punish- 
ment remain as befoic 11 v CailiU^ 5 B & \ 1(>1 

Where the bl isphcin^ is cont lined in an) lihel, and the offender has been 
once convicted of the otieiice, he may, by the 60 G 3 and 1 G 4 c 8 , on 
a second conviction belore any commission of oyei and terminer, or gaol 
deliver), or in K B , be banished fiom all p irts of his in ijesty’s Jomnnons, 
for sueli term ot )edrs as to the court shall seem propei It he shall not 
depart from the United Kingdom within thiity davs itter sentence pro- 
nounced, tor the purpose ot going into binisUmcnt, he nny be conve} cd to 
such parts out ot his majesty’s dominions, as Ins majesty by the advice ot his 
pnyy council may diicct And it \t any time aftei foity days from sentence 
pronounced, and before the cxpuation of tlicterm of banishment, he be toiind 
at higcyvithout lawful cause in any pait ot Ins majestj’s dominions, he 
may be sentenced to transportation for fourteen yeais By the same sta- 
tute a poyvcr is guen to the court in case ot coiuiction foi a blasphemous 
libel, to duett the seizure of all copies ot the work in the possession of the 
defendant, or of an) one as his trustee , it the judgment be nrrested oi 
reversed, the copies aic to be restored free of expeiicc , if not, they are to 
be disposed of as the court shaU order 



60 


PUBLIC 


Book IV, 


peals all former ones, eveiy labourei, sailoi, or soldier pro- 
fanely cursing oi swearing shall forfeit Is , every other person 
under the degiee of a gentleman 2s , and every gentleman 
or person of supeiioi rank to the poor of the parish, and, 
on the second conviction, double , and, foi every subsequent 
offence, treble the sum first foileited, with all chaiges of con- 
viction and in default of payment shall be sent to the house 
of correction for ten days (9) Any justice of the peace may 
convict upon his own healing, or the testimony of one witness, 
and any constable or peace ofiicei, upon Ins own liearmg, 
may secure any olfendei and cairy him befoie a justice, and 
there convict him It the justice omits liis duty, he forfeits 5l 
and the constable And the act is to be read in all parish 

churches, and public chapels, the Sunday after eveiy (|uaiter- 
day, on pain of 5/ to be levied by warrant from any justice 
Besides this punishment for taking God’s name in vain m 
common discouise, it is enacted by statute 3 Jac I c 21 that 
if in any stage-play, interlude, oi shew, the name of the Holy 
Trinity, or any of the pci sons theieui, be jestingly or pio- 
fanely used, the offender shall forfeit 10/, one moiety to the 
king, and the othei to the mfoiinei 

VI A SIXTH species of offence against God ind religion, 
of which oui antient books aie full, is a crime of whicli one 
knows not well what account to give I mean the offence of 
isoitchaqfty conjuration^ inchantment^ oi sotccti/ To deny the 
possibility, nay, actual existence of witchciaft and sorcery, is 
at once flatly to contiadict the revealed word of God, m va- 
rious passages both of the Old and New Testament and the 
thing Itself IS a tiuth to which every nation in the world hath 
in It’s turn borne testimony, either by examples seemingly 
well attested, or by piolnbitoiy laws, which at least suppose 
the possibility of commerce with evil spirits The civil law 
punishes with death not only the sorceieis themselves, but 


(9) Where a common boldier or sailor upon conviction is unable to pay 
or find security for the penalty, instead of being committed to the house 
of correction, he is to be set in the stocks for one hour for every single 
offence, and for any number of offences whereof he may be convicted at 
the same time, two hours All proceedings under the act must be com- 
menced within eight days after the offence committed By the 4 G 4 
c 31 the section of the statute which enjoins it*s being read in all parish 
churches four Sundays in the vear, h repealed 
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also those who consult them imitating in the foimer the 
expiess law of God\ thou shall not suffer a witch to live” 

And our own laws, both before and since the conquest, have 
been equally penal , ranking this crime in the same class with 
heresy, and condemning both to the flames’ The president [ 61 ] 
Montesquieu ^ ranks them also both together, but with a very 
different view laying it down as an important maxim, that 
we ought to be very circumspect in the prosecution of magic 
and heresy , because the most unexceptionable conduct, the 
purest morals, and the constant practice of every duty in life, 
are not a sufficient security against the suspicion of crimes 
like these (10) And indeed the ridiculous stones that are gene- 
lally told, and the many impostiues and delusions that have 
been discovered in all ages, are enough to demolish all laith 
in such a dubious crime, if the contraiy evidence were not 
also extremely strong Wherefore it seems to be the most 
eligible way to conclude, with an ingenious writer of our 
own ”, that m general there has been such a thing as witch- 
craft , though one cannot give credit to any pailicular modern 
instance of it 

Our forefatheis were stionger believers, when they enacted 
by statute 33 Hen VIII c 8 all witchcraft and sorcery to be 
felony without benefit of clergy , and again by statute 1 Jac I 
c 12 that all peisoiis invoking any evil spirit, oi consulting, 
covenanting w'lth, entertaining, employing, feeding, oi le- 
warding any evil spnit, or taking up dead bodies from their 
graves to be used in any witchcraft, sorceiy, cliaim, or m- 
chantment , or killing oi otherwise hinting any peison 
such mteinal arts, should be gudty of felony without benefit 
of cleigy, and suffer death And, if any person should at- 
tempt by SOI eery to discover hidden treasuie, or to restore 
stolen goods, or to pro\oke unlawful love, oi to hurt any man 

^ Cod l 9 c 18 Sp L b 12 c 5 

Exod xxii 18 " Mr Addison, Spect No 117 

‘ 3 Inst 44 

(10) There is nothing more common in the earlier periods of oiii his- 
tory, than charges or imputations of this nature, against persons of the 
highest rank , and the anxiety manifested by the individuals to clear 
themselves, shows both the credit and importance attached to the stones 
Every one is familiar with the cases of the duchess of Gloucester, in the 
reign of H 6 Jane shore m that of E 5 and many others about the 
'Mme time 
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oi beast, though the same weie not eflfectecl, he oi she should 
suffer imprisonment and pilloiy for^ the fiist offence, and 
death for the second These acts continued in force till lately, 
to the terroi of all aiitient females ni the kingdom , and many 
poor etches were sacrificed thereby to the prejudice of 
their neighbours, and their own illusions , not a few having, 
by some ine«ins or othei, confessed the fact at the gallows 
But all executions foi this dubious ciime are now at an end, 
oui legislature having at length followed the wise example of 
Lewis XIV in Fiance, who thought pi opei by an edict to 
[ 62 ] restrain the tiibiinals of justice from receiving infoimations of 
witcliciaft° And accoidingl) it is with us enacted by statute 
9 Geo II c 5 that no piosccutioii shall for the futuie be 
earned on against any peisons foi conjuiation, witchciaft, 
sorceiy, oi enchantment Rut the niisdemcsiior of peisons 
pretending to use witchcraft, tell fortunes, oi discover stolen 
goods by skill in the occult sciences, is still desen edly pu- 
nished with a yeai’s impiisoiiment, and standing foiu times in 
the pilloiy (11) 

VII A SEVENTH species of offendeis in this class are all 
1 eligious im 2 )ost()i s such as filsely pretend an cxtiaordinai y 
commission fiom heaven, oi tenify and abuse the people 
with false denunciations of judgments These, as tending to 
subvert all lehgioii, by biiiigiiig it into luhculeand contempt, 
aie punishable by the temporal courts with fine, impiison- 

- rnent, and iiifainous coiporal punishment^' 

VIII SnroNY, oi the coiuipt picscntation of any one to 
an ecclesiastical benefice for gift oi reward, is also to be con- 
sideied as an offence against lehgion , as well by leason of the 
saciedness of the charge which is thus piofanely bought and 
sold, as because it is always attended with peijiiiy in the pci- 

° Voltaire, Louis XIV ch 29 reckons up sorcery and. witchcraft 
Mod Un Hist xxv2l5 Yet Vougli- among the crimes pumshahle in France 
Ians [dc droU CTimmel, 35^ 159 ) still 1 Hawk PC c 5 b } 

(11) Ml Chiistian obi>erves, in n note on tins passage, that a snnilar sta- 
tute to that of James I passed in Ireland m the leign of Elizabeth remains 
iinrepealed, it has since been repealed by the l&2G4cl8 In the 
general pardon and amnesty which was passed by the parliament in 1651, 
all offences of invocations, conjurations, witchcrafts, sorceries, inchant- 
ments, and charms, were specially cxccptcd Ste bcobelJ, 181 See post, 
p 169 , the provisions of the Vagrant Act on this subject 
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son presented'^ The statute 51 EIiz c 6* (which, so far as 
it 1 elates to the forfeituie ot the right of piesentation, was 
considered in a foimer book '') enacts, that if any patron, for 
money or any othei coirupt consideration oi promise, directly 
or mdnectly given, shall present, admit, institute, induct, 
insUll, or collate any person to an ecclesiastical benefice or 
dignity, both the givci and takei shall foifeit twd years’ value 
ot the benefice or dignity, one moiety to tlie king, and the 
other to any one who will sue for the same (12) It persons 
also corruptly lesigii oi exchange their benefices, both the 
giver and taker shall in like inannei foileit double the value of 
tlie money oi othei coiiupt consideration And pel sons who 
shall corruptly oidiin oi license any ministci, oi piocurc him 
to be oidained or licensed, (which is the tine idea of simony,) 
shall incur a like forleituie of foity pounds, and the minister 
himself of ten pounds, besides an incapacity to hold any ec- 
clesiastical piefeiment foi seven years aftei wards Corrupt 
elections and resignations m colleges, hospitals, and other 
eleemosynary coipoiations, aie also punished by the same 
statute with toi feitui e of the double value, vacating the place 
or office, and a devolution of the light of election foi that 
tuin to the crown (] 5) 

^ a Inst 156 '■ Stc Vol II p 270 

(^12) Ihc i^ivei shall be incip'iblc of enjoying the benefice , and the two 
gears’ value shall be accounted iccordiiig to the lent at which it would 
let in the opinion of a jui v, and not according to the taxation in the King’s 
Books, or Parliamentary Snivty, 3 Inst I 54 

(l?) This seems not to be correctly stated, the statute (s 2 ) enacts, 
that if iny pcisvn oi person^., bodies politic or corporate, which have 
election or voice in the election of anj fellow, See to have room or place 
in any church, college, &l shall take money, fee, or reward for his or 
their voice oi voices, assent or consent, then the place whieh^McA person 
$0 offending shall then have many of the said churches, colleges, &c shall 
be void, and that then, as well the queen as every other person and 
pci sons to whom the presentation, gift, &c shall of right belong, of the 
room or place of the said offer dtr^ shall at their pleasure nominate to it, 
as if the offender were naturally dead Under this section, the offender 
seems to be the person or corporation taking money, &c , though it is not 
easy to see how the penalty would apply to a corporation, or to an indivi- 
dual not having room or pi ice in any ot the churches, &:c , and the section, 
in this view of it, does not seem to vacate the election which may have 
been so corruptly made Nor does the section devolve any turn to the 
crown, merely as such, but apparently either to the ordinary electors, or 
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IX Profanation of the LoicVs day, viilgaily (butmipio- 
perly) called sahbccth-breahingy is a ninth offence against God 
and religion, punished by the municipal law of England, hor, 
besides the notorious indecency and scandal ot peiinitt/ng any 
seculai business to be publicly tiansactod on that day, in a 
country professing Christianity, and tlie coriuption of morals 
which usually follows it’s profanation, the keeping one day m 
seven holy, as a time of relaxation and lefieshment, as well as 
for public worship, is of admiiable sei vice to a state, consideied 
merely as a civd institution It humanizes by the help of con- 
versation and society the nianneis of the lower classes, winch 
would otherwise degeneiatc into a sordid ferocity and savage 
selfishness 0f spiiit* it enables the iiulnstiious woikman to 
puiTSue his occupation in the ensuing week with health and 
chearfuhiess ; it imprints on the minds of the people that 
sense of tlieii duty to God, so necessary to make them good 
citizens , but which yet would be worn out and defaced by an 
unremitted continuance of laboin, without any stated times of 
lecalling them to the woiship of their Maker And theretore 
the laws^of king Athelstan® forbad all merchandizing on tlie 
Lord’s day, uudei very severe penalties (IJj) And by the 
statute 27 Hen VI c 5 no fair or market shall be held on the 
principal festivals. Good Fridav,oi any Sunday,) except the lour 
Sundays in haivest,) on pain ot forfeiting the goods exposed 
to sale And since, by the statute I Cai I c 1 , no pei sous shall 
assemble out of then own paiislies, lor any spoit wliatsoever 
upon this day; nor, m their parishes, shall use any bull or 
bear-baiting, interludes, plays, oi othei itnlavi^ul exercises, or 


at all events to those in wham the statutes of the foundation have placed 
It under such circumstances 

The third section pi ovules for the case of a corrupt lesignatiou, and elec- 
tion in consequence it punishes the resigner by a forfeiture of the double 
value, not of the thing resigned, but of the coriupt consideration agreed 
to be received ' it punishes the person elected by making him incapable of 
the place for that turn , and directs that they " to whom it shall appertain”" 
may choose another person as if he by or for whom the con upt consider- 
ation was agreed to be given were dead or had resigned^ 

(I4j Perdat pretium einptionUy et soltat xxx sohdos pro mulcta — Cut 
these are by no means the severest penalties, which the Anglo-Saxon laws- 
imposed on those who laboured or merchandized on the Lord’s Day See 
Wilk^ll, 
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pastimes ; on pain that every offender shall pay 35. to the 
poor. This statute does not prohibit, but rather impliedly 
allovrs, any innocent recreation or amusement, within their 
respective parishes, even on the Lord's day, after divine service 
is over But by statute 29 Car II c. 7 no person is allowed 
to on the Loid's day, or use any boat or barge, or expose 
any goods to sale , except meat in public houses, milk at cer- 
tain hours, and works of necessity oi chanty, on forfeiture 
of 5s, Nor shall any drover, carrier, or the like, travel upon 
that day, under pain of twenty shillings. (15) 

X Drunkenness is also punished by statute 4 Jac I, c, 5 

with the foifeiture of 5 ^ , or the sitting six hours m the 
stocks, by which time the statute presumes the offender 
will have regained his senses, and not be liable to do mischief 
to his neighbours And there aie many wholesome statutes, 
by way of prevention, chiefly passed in the same reign of 
king James I , which regulate the licensing of ale-houses, and 
punish persons found tippling therein, or the master of such 
houses permitting them < 

XI The last offence which I shall mention, more imme- 
diately against religion and moiality, and cognizable by the 
tempoial courts, is that of open and notorious lewdness, 
either by frequenting houses of ill- fame, which is an indictable 
offence \ or by some grossly scandalous and public indecency, [ 65 ] 

' Poph 208 

(15) There are several st'itutcs which allow the necessary exercise of 
certain trades within certain limits on Sunday By 10 & 1 1 W 5 c 24 
matkarel may be sold before or after divine service By the 59 G 3 c 36 
and 1 & 2 G 4 c 50 bakers may bake and deliver meat, puddings, pies, 
tarts, or victuals, till half-past one in the afternoon, but they are prohibited 
from baking or selling any bread, rolls, or cakes on Sunday, except for tra- 
vellers, OP in case of urgent necessity, and they must not in any manner 
exercise their trade after half-past one By the II&12W3 c, 21 
40 watermen are allowed to ply between Vauxhall and Limehouse, but they 
are to bring the earnings of the day to the rulers of the company on the 
Monday morning, who, alter pa) ing each man foi his day^s labour, shall 
set apart the surplus toward a fund for the use of decayed watermen and 
their widows The 9 Ann c 23 permits chairmen and hackney coachmen 
to ply on Sundays The 21 G 3 c 49 prohibits the opening on a Sunday 
of any house, or room, for public entertainment or debate, to which per- 
sons are admitted by payment of money 

V 2 
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for which the punishment is by fine and imprisonment “ In 
the year 1650y when the i tiling powers found it foi their 
inteiest to put on the semblance of a very extraordinary strict- 
ness and purity of morals, not only incest and wilful adultery 
were made capital crimes, but also the repeated act of keeping 
a brothel, or committing fornication, were (upon a second 
conviction) made felony without benefit of clergy But at 
the restoration, when men, from an abhorience of the hypo- 
crisy of the late times, fell into a contraiy extreme of licen- 
tiousness, It was not thought piopei to lenew a law of such 
unfashionable rigour And these offences have been ever 
since left to the feeble coeicion of the spintual couit, accoid- 
ing to the rules of the canon law (16), a law which has treated 
the offence of incontinence, nay even adultery itself^ with a 
great degree of tenderness and lenity, owing peihaps to the 
constrained celibacy of its fust compilers The tempoial 
courts therefore take no cognizance of the crime of adulter 
otherwidfe than as a private injury ^ 

“ 1 Siderfies * See Vol III pag 133 

Scobcll 121 


(16) It ii> not intended hy the^c general woula to Inv down that the oC- 
fcncc of keeping a biothel is not punishable by the temporal courts, for 
undoubtedly the keeping such a house is a nuisance at common Hw, and 
punishable as other nuisances See post, p 167 The proceedings in respeefi 
of them are much facilitated by the 25 G 2 c 36 by which it is enacted, 
that if two inhabitants of any parish or place, pa} ing scot and lot therein, 
shall give notice in writing to the constable of any person keeping a bawdy- 
house in such parish or place, the constable shall go with such inhabitants 
to a justice, and upon their making oath that they believe the notice to be 
true, and entering into a recognizance in 20/ each to produce inateiial 
evidence against the person for such offence, the constable shall enter into 
a recognizance in the sum of 30/ to prosecute the same with effect, at the 
next sessions or assizes, as to such justice shall seem meet Provision is 
made foi the payment of tlic constable’s cxpenccs in the prosecution, 
and also of 10/ to each of such inhabitants by the overseers of thu 
pansh. 

The party accused is to be brought by warrant before the magistrate, 
and bound over to appear at the next sessions or assizes, and the magis- 
trate may also take security for his good behaviour m the mean tune 

The indictment cannot be removed by the defendant to any other courts 
and upon the trial, if it shall be proved that he has appeared to act as the 
master or person having the management of the house, he shall be deemed 
to be the keeper, though he may not be the real owner. 
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But, before we quit this subject, we must take notice of 
the temporal punishment foi having bastard children^ coiisi- 
tiered in a criminal light , for, with regard to the maintenance 
of such illegitimate offspring, which is a civil concern, we 
have formerly spoken at large. ^ By the statute 18 Ehz c 3. 
two justices may take order for the punishment of the mothei 
and reputed father , but what that punishment shall be is not 
theicm ascertained, though the contemporary exposition was 
that a corporal punishment was intended, By statute 
7 Jac I. c 4 a specific punishment {viz commitment to the 
house of correction) is inflicted on the woman only But 
m both cases, it seems that the penalty can only be inflicted 
if the bastard becomes chargeable to the parish , for other- 
wise the very maintenance of the child is considered as «i 
degree of punishment By the last-mentioned statute the 
justices may commit the mother to the house of correction, 
there to be punished and set on work for one year , and, m 
case of a second offence, till she find suieties never to offend 
again (17) 

y See Vol I pag 158 ^ Dalt Just cli 1 1 

(17) The 7 lac 1 c 4 , as to this purpose, is repealed by the 50 G 3 
c 51 , which enacts, that the mother ot a bastard child, chargeable to the 
p Irish, may, after the expiration of one calciidai month from her delivery, 
be committed by two justices for a time not exceeding twelve calendar 
months, nor less than six weeks, but when she has been confined six 
weeks, any two justices at the petty sessions for the division, wherein the 
parish charged IS situate, may discharge hei from firther confinement upon 
their own knowledge, or on ccitificate from the keeper of the house of 
concction of her good behaviour, and of the reasonable expectation of 
her reformation 
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CHAPTER THE FIFTH. 

OF OFFENCES against the LAW of 
NATIONS. 


^CCORDING to the method marked out in the preceding 
chapter, we aie next to considei the offences moie imme- 
diately repugnant to that universal law of society, which regu- 
lates the mutual intercourse between one state and another , 
those, I mean, which are particularly animadveited on, 
such, by the English law. 


as 


The law of nations is a system ot rules, deducible by 
natural reason, and established by universal consent among 
the civilized inhabitants of the world * ** , in order to decide all 
disputes, to regulate all ceremonies and civilities, and to insuie 
the observance of justice and good faith, in that intercourse 
which must frequently occur between two or more independ- 
ent states, and the individuals belonging to each ^ This 
geneial law is founded upon this principle, that diffeient 
nations ought in time of peace to do one another all the good 
they can, and in time of war as little harm as possible, 
without prejudice to their own real interests ^ And, as none 
of these states will allow a superiority in the other, there- 
fore neither can dictate or prescribe the rules of this law to 
the rest ; but such rules must necessarily result from those 
[ 67 ] prmciples of natural justice, in which all the learned of every 
nation agree, or they depend upon mutual compacts or 
treaties between the respective communities, in the con- 
struction of which there is also no judge to lesort to, but the 
law of nature and reason, being the only one in which all the 


• 1 1 9 

** See Vol I p 49 


' Sp L b 1 c 3. 
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contracting paities are equally conversant, and to which they 
are equally subject 

In arbitrary states this law, wherever it contradicts or is 
not provided fbi by the niiinicipal law of the country^ is en- 
forced by the loyaJ power, but since m England no royal 
power can introduce a new Jaw, or suspend the execution of 
the old, therefoie the law of nations (wherever any question 
aiises which is properly the object of its juusdiction) is here 
adopted in it's full extent by the common law, and is held 
to be a part of the law of the laiul And those acts of par- 
liament which have from tune to time been made to enforce 
this universal law, or to facilitate the execution of it's decisions, 
aie not to be consideied as uitrod active of any new rule, but 
merely as declaratory of the old fundamental constitutions of 
the kingdom, without wluch it must cease to be a part of the 
civili/ed world Thus m mercantile questions, such as bills 
of exchange and the like , m all marine causes relating to 
fi eight, average, dcmiiiiage, insiiumcesj bottomry, and others 
of a similar naliiie, the law-mercliaiit which is a branch of 
the law of nations, is legularly and constantly adhered to. 
So too m all disputes relating to prizes, to shipwrecks, to 
hostages and random bills, tlreie is no other rule of decision 
but this great universal law, collected from histoiy and usage, 
and such writers of all nations and languages as are generally 
approved and allow'ed of (l) 

Sec Vol I pag 27 J 


(l) The word average has three bignifications 1st, it means a partial loss 
ot any thing msiiicd Thus, it the ship or goods, which are insured for a 
voyage, reach then destination, but arc in some degree injured by any of 
the accidents insured against, this is an average loss, and the insurer is 
bound piopoitionatcly to compensate the insured If, secondly, the master 
of a ship in distress throws ovcrboaid insured goods, with a view to pre- 
seive the whole ship and cargo, that is a total loss to the owner ot those 
goods , but that loss so sustained for the general welfare is brought into a 
general average, and all who are concerned m the ship, freight, and cargo, 
must bear their pioportional parts of it. which avers^e loss so borne by 
them, their insurers, if they have any, must make good to them This is 
a second meaning of the term A third is that in which it signifies a small 
payment, which merchants who send goods in the ships of other men make 
to the master, over and above the freight, for his personal care and 

F 4 *^tten 
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But, though m civil transactions and questions of property 
between the subjects of different states, the law ol nations has 
much scope and extent, as adopted by the law of England, 
] yet the present branch of our inquiries will tall within a 
narrow compass, as offences against the law of nations can 
rarely be the object ol the criminal law of any particular 
state For offences against this law are principally mcident 
to whole states or nations, in which case lecourse can only 
be had to wai , which is an appeal to the God of hosts, to 
punish such infi actions of public faith, as arc committed by 
one independent people against anothei ncithci state having 
any siipeiioi juiisdiction to lesoit to upon earth lor justice But 
where the individuals ol anystitc violate this general law, 
It IS then tlie interest is well as duty ol tlie government, under 
Vhich they live, to animadveit upon them with a becoming 
?%verity, that the peace ol the w'orld may be maintained Foi 
in vain would nations in then collective capacity obseivc 
these unnersal rules, if juivate subjects weie at liberty to 
break them at their own disci ction, and involve the two states 
in a wai It is thereloic incumbent upon the nation injuied, 
fiist to demand satisfaction and justice to be done on the 
olFender, by the state to which he belongs , and, it that be 
refused or neglected, the sovereign then avows himself an 
accomplice or abettoi of his subject’s crime, and draws upon 
lus community the calamities ol foreign war 

The principal offences against th( law ol nations, animad- 
veiled on as such by the municipal laws of England, aie of 
three kinds 1 Violation ol sale-conducts, 2 Infiingement 
ot the lights of embassadors , and, 3 Puacy 

I As to the fiist, violation of saje^ondacts or passpoifsy 
expressly granted by the king oi his embassadors ® to the sub- 

‘ See Vol I pag 260 


attention to the goods entrusted to him Park on Insurance, IGO 
7 th edit 

Demurrage is an allowance which freighters make to the master of a 
ship, for the time which he may be detained m port loading or unloading 
their goods beyond that stipulated m their agreement 
For an explanation of bottomry, see Vol 11 p 457 , and ol ransom bills, 
Vol III p 456 (6) 
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jects of a foreign powei m time of mutual war, or committing 
acts of hostilities against such as are in amity, league, or truce 
with us, who are here under a general implied safe-conduct 
these aie breaches of the public faith, without the preserv- 
ation of which there can be no inteicouise or commerce 
between one nation and another and such offences may, 
accoiding to the writers upon the law of nations, be a just 
ground of a national war, since it is not in the power of the 
foreign pi ince to cause justice lobe done to his subjects by [ 69 ] 
the very individual delinquent, but he must requiie it of the 
whole community And as during the continuance of any 
safe-conduct, either expiess or implied, the foieignei is under 
the protection of the king and the law, and, more especially, 
as It IS one of the ai tides of magna cuita *, that foieign 
met chants shoukl be entitled to safe-conduct and security 
ihioughout the Kingdom theie is no question but that any 
violation of either the person oi propeity of such foicigner 
may be punished by indictment in the name of the king, 
whose honoui is more particularly engaged in siippoiting his 
own safe-conduct And, when this malicious lapacity was 
not confined to private individuals, but bioke out into gencial 
hostilities, by the statute 2 Hen V st 1 c 6 breaking of 
truce and safe-conducts, or abetting and leceiving the tiuce- 
bieakeis, was (in aflirmance and support of the law of nations) 
declared to be high treason against the ciown and dignity of 
the king, and conservators ot truce and safe-conducts weic 
appointed in every poit, and empowered to heai and de- 
termine such treasons (when committed at sea) accoiding to 
the ancient maiine law then practised in the admiral’s court , 
and, together with two men leained m the law ol the land, to 
lieai and determine according to that law the same treasons 
when committed within the body ot any county Which 
statute, so far as it made these offences amount to treason, was 
suspended by 14 Hen VI c 8 , and repealed by 20 Hen VI 
c 1 1 , but revived by 29 Hen, VI c 2 , which gave the same 
powers to the lord chancelloi, associated with either of the 
chief justices, as belonged to the conseivatois of truce and 
their assessors , and enacted that, notwithstanding the party 
be convicted of tieason, the injined stranger should have 

^ 9 Hm III c 30 See Vol I pag 259 
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restitution out of his effects, prior to any claim of the crown 
And it IS faithei enacted by the statute 31 Hen VI c 4 that 
if any of the king’s subjects attempt oi offend upon the sea, oi 
m any port within the king’s obeysance, against any stranger 
in amity, league, or truce, or under safe-conduct , and espe- 
[ 70 ] cially by attaching his person, oi spoiling him or robbing him 
ot his goods, the lord chancellor, with any ot the justices of 
either the king’s bench or common pleas, may cause full 
restitution and amends to be made to the paity injured 

Ii IS to be observed, that the suspending and lepealmg acts 
of 14 & 20 Flen VI and also the leviving act of 29 Hen VI 
were only tempoiary, so that it should seem that after the expir- 
ation of them all, the statute 2 Hen V continued in full force, 
but yet it IS considered as extinct by the statute 14 Edw IV c 4 
which revives and confiims all statutes and oidinances, made 
before the accession of the house ot York, against bieakers of 
amities, truces, leagues, and safe-conducts, with an expiess 
exception to the statute of 2 Hen V But (however that may 
be) 1 apprehend it was finally lepealed by the geiieial statutes 
of Edw VI and (picon Maiy, tor abolishing new created 
treasons , though sii M<itthew Hale seems to question it as 
to tieasons committed on the sea But certainly the statute 
of 31 lien VI leniains m full ioue to this day 

IT As to the lights ot tn/bas^ado) i>, which aieaiso esta- 
blished by the law ot nations, and aie tliciefoie matter ot 
universal concern, they have formerly been tieated of at 
large ^ It may heie be sufficient to remark, that the common 
law of England recogni/es them in their tull extent, by imme- 
diately stopping all legal process, sued out thiough the igno- 
rance or rashness ot individuals, whicli may intiench upon 
the immunities of a foi eigii mimstei oi any ot Ins tram And, 
the moie effectually to eiitoice the law ot nations in this 
respect, when violated tliiough wantonness or insolence, it is 
declaied by the statute 7 Ann c 12 that all pioccss wheieby 
the person ot any embassadoi, or ot his domestic or domestic 
servant, may be anested, oi his goods distiamed oi seized, 
shall be utterly null and \oid , and that all peisons piosecut- 
mg, soliciting, oi executing such piocess, being convicted by 
6 1 Hal P C 267 h Sec Vo! I /53 
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confession or the oath of one witness, before the lord chan- 
cellor and the chief justices, or any two of them, shall be [71] 
deemed violators of the laws of nations, and disturbers of the 
public repose, and shall suffer such penalties and corporal 
punishment as the said judges, or any two of them, shall think 
fit ‘ Thus, m cases of extiaoidinary outrage, for which the 
law hath provided no special penalty, the legislature hath in- 
trusted to the thiee principal judges of the kingdom an un- 
limited power of proportioning the punishment to the crime 

III Lasily, the Clime of oi lobbery and depre- 
dation upon the high seas, is an offence against the universal 
law of society, a pirate being, according to sir Edward Coke", 
hostis Immani geneus As therefoie he has rcnotilited all the 
benefits of society and government, and has reduced himself 
afresh to the savage state of nature, by declai ing u ar against 
all mankind, all mankind must declare wai against him so 
that every community hath a light, by the rule of self-defence, 
to inflict that punishment upon him, which every individual 
would m a state of natuie have been otheiwise entitled to do, 
for any invasion of his person or personal property 

By the antient common law, piiacy, if committed by a 
subject, was held to be a species of treason, being contrary to 
his natural allegiance , and by an alien to be felony only but 
now, since the statute of treason, 25 Edw III c 2 it is held 
to be only felony in a subject* (2) Foimeily it was only cog- 

' See the occasion of making this ^ 3 Inst 113 
statute, Vol I pag 255 ^ Ibid 

(2) Neither the author, noi Loid Coke, in the refeired to, arc 

to be understood is tl i&sing pirac) among felonies, strictly so called It 
was, and still is, a felony (it that term can be so used) at the civil law, but 
the common law took no cognisance of it, as being an otfence committed 
out of Its jun>dietion The statute ot H 8 has not altered the nature ot 
the oflcnce, but only given a mode of trial by the common 1 iw This dis- 
tinction is important in many respects, for not being expressly made a fe- 
lony by the statute, none ot the incidents of felony be>ond those named 
in the statute belong to it, and a general pardon of all felonies would 
not extend to it The punishment, too, of accessories was left by that sta- 
tute just as it found it if they had committed then offence at sea, they 
were still only triable by the civil law, if on laiul, by no law at all, not by 
the civil, for that had no jurisdiction at land, nor at common law, for the 
principal offence not being made a felony, there could be no accessones 

to 



71 


PUBLIC 


Book IV. 


nizable by the admiralty courts, which proceed by the rules of 
the civil law*" But, it being inconsistent with the liberties of the 
nation, that any man’s life should be taken away, unless by the 
judgment of his peers, or the common law of the land, the 
statute 28 Hen VIII c 15 established a new jurisdiction for 
this purpose, which pioceeds according to the couise of the 
common law, and of which we shall say more hereafter (3) 

[ 72 3 The offence of piracy, by common law, consists in commit- 
ting those acts of robbery and depiedation upon the high seas, 
which, if committed upon land, would have amounted to felony 
there** But, by statute, some other offences aie made piiacy 
also as by statute 11 & 12 W III c 7 , if any natuial 
commits any act of hostility upon the high seas, 
'others of his majesty's subjects, undei colour of a 
commission from any foreign power , this, though it would 
only be an act ot war in an alien, shall be constiued pnacy 
in a subject (4) And fartliei, any commander, oi other sea- 
faiing person, betraying his trust, and i mining away witli any 
ship, boat, ordnance, ammunition, oi goods , or yielding them 
up voluntaiily to a pirate, oi conspiiing to do these acts, or 
any person assaulting the commander of a vessel to hindei 
him horn fighting m defence of liis ship, or confining him, or 
making oi endeavouimg to make a levolt on boaid , shall, foi 
each of these offences, be adjudged a pirate, felon, and lob- 
ber, and shall suflei death, whethei he be principal, oi mcicly 
accessoiy, liy setting foith such pirates, oi abetting them be- 
foie the fact, or icceiving or concealing them oi then goods 
aftei It And the statute 4 Geo I c 1 1 expressly excludes 
the piincipals from the benefit of cleigy By the statute 
8 Geo I c 24 the tiading with known pirates, or furnishing 
them with stoies or ammunition, or fitting out any vessel for 

1 Hawk PC c J7 s 18 Jbid t 37 s 4 

to It 'i hi8 was remedied by the 1 1 & 12 W 3 c 7 <5 10 and 8 G 1 c 2 1 
as mentioned in the tevt below bee East's PC c xvii s 3 

(3) See post, p 269 

(4) The reason for passing the statute of ll&12W3c7 \\asto clear 
a point doubted by iiianv civilians immediately after the revolution, 
whether James II did not still ret un in himself the iiglit of war, so as to 
piotcct those who captined EngliOi vessels undci his commission fiom 
the penalties of piracy 
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that purpose, oi m any wise consulting, combining, confulc- 
idtmg, or coiresponding with them, oi the foicibly boarding 
any merchant vessel, though withoul seizing or carrying hei 
off, and destroying oi thiowing any of the goods overboard, 
shall be deemed piracy and such acccssoiies to piiacy as are 
described by the statute ot king William aie declaied to be 
principal pnates, and all paities convicted by virtue of this 
act are made felons without benefit of cleigy By the same 
statutes also, (to cncoiiiagc the defence ol merchant vessels 
against pirates,) the commanders or seamen wounded, and 
the widows of such seamen as aie slam, m any piiatical en- 
gagement, shall be entitled to a bount}, to be divided among [ 
them, not exceeding one-fiftieth pait of the value of the caigo 
on boaid and such wounded seamen shall be entitled to the 
pension of Greenwich hospital , which no other seamen are, 
except only such as have served in a ship of wai And if the 
commander shall behave cowai dly, by not defending the ship, 
if she carries guns oi arms, or shall dischaige the maimers 
fioin fighting, so that the ship falls into the hands of pirates, 
such commander shall forfeit all his wages, and suffer six 
months’ impiisonment Lastly, by statute 18 Geo II c 30 
any natural born subject, oi denizen, who m time of war shall 
commit hostilities at sea against any of Ins fellow subjects, oi 
shall assist an enemy on that element, is liable to be tried and 
convicted as a pirate 

These aie the principal cases, in which the statute law of 
England intei poses, to aid and enforce the law of nations, as a 
part of the common law, by indicting an adequate punish- 
ment upon offences against that uiiivcisal law, committed by 
puvatc persons We shall proceed m the next chapter to 
consider offences, which more immediately affect the sovereign 
executive power of our own particular state, or the king and 
government , which species of crimes branches itself into a 
much largei extent than either of those of which we have al- 
ready tieated 
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CHAPTER THE SIXTH. 

OF HIGH TREASON. 

'pHE third general division of crimes consists of such as 
moie especially affect the supreme executive power, or 
the king and his government, which amount eithei to a total 
renijnQiation of that allegiance, oi at the least to a criminal 
neglect of that duty, which is due fiom every subject to his 
sovereign In a former pait of these commentaries “ we had 
occasion to mention the natuie of allegiance, as the tie or 
ligamen which binds every subject to be true and faithtul to 
his sovereign liege loi d the king, in return for that protection 
which IS afforded him, and tiuth and faith to bear of life and 
limb, and earthly honour , and not to know oi heai of any ill 
intended him, without defending him therefrom And this 
allegiance, we may remember, was distinguished into two 
species the one natuial and perpetual, which is inheient 
only m natives of the king's dominions , the other local and 
temporary, which is incident to aliens also Every offence 
therefore more immediately affecting the loyal person, his 
crown, or dignity, is in some degiee a breach of this duty of 
allegiance, whethei natuial and innate, or local and acquired 
by lesidence and these may be distinguished into four 
kinds, 1 Treason 2 Felonies injurious to the king’s pre- 
rogative 3 Fiaemunue 4*. Other misprisions and con- 
tempts Of which crimes, the hi st and principal is that of 
treason 

[ 75 ] Treason, ^7 m it’s veiy name (which is borrowed 
from the French) imports a betraying, treachery, or breach 
of faith. It therefore happens only between allies, saith the 
Mirror^ for treason is indeed a general appellation, made 
use of by the law, to denote not only offences against the 
» Book I ch 10 e 1 § 7 
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king and government, but also that accumulation of guilt 
which anses whenever a siiperioi reposes a confidence in a 
subject 01 infeiior, between whom and himself there subsists 
a natural, a civil, oi even a spiritual relation, and the infe- 
rior so abuses that confidence, so foigets the obligations of 
duty, subjection, and allegiance, as to destroy the life of any 
such supei lor or lord ^ ( 1 ) 'Hns is looked upon as proceeding 
from the same piinciple of tieachery in piivate life, as would 
have uiged him who haibouis it to have conspired in public 
against his liege loid and sovereign, and therefore for a wife 
to kill hei loid or husband, a servant his loid or master, and 
an ecclesiastu his lord oi oidiiiaiy these, being breaches of 
the lowci allegiance, of piivate and domestic faith, aie de- 
nominated ti easons But when disloyalty so rears its 
ciest, as to attack even nnjesty itself, it is called by way of 
eminent distinction tieason, alta piodiLio, being equiva- 
lent to the amen lacsat mnj(st(ili<i of the Romans, as Glanvil*^ 
denominates it also in oui English law 

As this IS the Iiighcst civil ciime, which (consideied as a 
membei of the community) any man can possibly commit, 
it ought thereloie to be the most piecisely asceitaineil Foi 
if the Clime ol high tieason be indeterminate, this alone (says 
the president Montesquieu) is sufficient to make any govern- 
ment degenciate into aibitiaiy powei And yet, by the 
ancient common law, theie was a gieat latitude left in the 
breast of the judges to deteunme what was tieason, oi not 
so wheieby the cieatuies of tyianmcal princes had oppor- 
tunity to create abundance ol constructive ticasons, that is, 
to laise, by foiced and aibitrar)^ consU actions, offences into 
the Clime and punishment of tieason which nevei were siis- [ 76 ] 
pected to be such Thus the acuoaihuig^ or attempting to 
exeicise, ro^al powei, (a veiy unceitain chaige,) was in the 
21 Edw III held to be treason in a knight of Hertfordshire, 
who foicibly assaulted and detained one of the king’s subjects 

^ LL Aelfndi c 4 Adhelst c 4 “ / 1 c 2 

Canuti c 54 61 * Sp L b 12 c 7 

( 1) The expressions in the laws referred to are, vita rcgis insidiart, instdias 
domino facet ey regi vel domino insidian So that not merely to destroy the 
life, but to attempt so to do, was treason, and that is it should seem etjually 
in petit as in high treason See Wilkins, pp 5 5 57 142 
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till he paid him 90^ ^ a crime, it must be owned, well deserv- 
ing^ of punishment , but which seems to be of a complexion 
very different from that of treason (2) Killing the king’s 
father, or brolher, or even his messengei, has also fallen undei 
the same denomination The latter of which is almost as 
tyiannical a doctiine as that of the impciial constitution of 
Aicadius and Honorius, which detei mines that any attempts 
or designs against the ministers of the prince shall be trea- 
son But, howevei, to prevent the inconveniences which 
be«an to aiise in Enn:Iand horn this multitude of constructive 
treasons, the statute 25 Edw III c 2 was made , which de- 
fines what offences onl} foi the futiiie sliould be held to be 
tieason m like manner as the Ir x Juha majestati^ among the 
Komans, piomulged by Augustus Caesai, comprehended all 
the aiitient laws that had before been enacted to punish 
transgressors against the state ' This statute must theiefore 
be our text and guide, m oidcr to examine into the seveiaf 
species of high tieason And wc shall find that it compre- 
hends all kinds of high tieason uiidei seven distinct branches 

1 “ WiiFN a man doth compass oi imagine the death of 
“ our lord the king, of oin lady his queen, oi of their eldest 
“ son and heir ” Undei this description it is held that a 
queen regnant (such as queen Elizabetli and queen Anne) is 
within the woids of tlic act, being invested with loyal powei, 
and entitled to the allegiance of hei subjects^ but the hus- 
band of sncli a queen is not comprised within these woids, 

[ 77 ] ^nid therefoic no treason can be committed against him’^ 
The king here intended is the king in possession, without 

^ ill'll V C 80 efftctum, pumn jura volui,nnt) ipse qui~ 

* Britt c 22 lllawk P C c 17 si dem, utpole majeslalis reuSt gladto ftri- 
(lui do nece viroTum •dlvstninny qut ntury horns ejus ontmbusjisconoslroad- 
consilitsttconsislorionosbo intersuntfSe^ dictis {Cod 9 8 5 ) 
natorum etiam (nain et ipst pars corjyons ' Gravm. Orig 1 §31 
riostn sunt) vcl cvjushhit j^osticmOi qui j 1 Ilal P C 101 
militat mbiscum, cogitavent {cadem 3 Inst 7 1 Hal P C IOC 

enirn stvenlatc voluntntem sctltriSf qua 

(2) It was this judgment winch seems to have led to the statute of 
treasons, a petition, in consequence of it, was piesented in the same year 
by the Commons, praying for a declaration in Parliament, what is the ac- 
croachment of royal power , and though this, was then evasively answered, 
yet the Commons ultimately succeeded Ueevcs*s History ot the English 
Law, vol 11 p 450 
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any lespect to Ins title for it is held, that a Vmgde facto 
not de jwe^ or, in othei words, an usurper that hath got pos- 
session of the throne, is a king within the meaning of the 
statute as there is a temporary allegiance due to him, for 
his administration of the goveiiiment, and tempoiary protec- 
tion of the public and theieloie treasons committed agninst 
Henry VI were punished under Edwaid IV, though all the 
line of Lancaster had been jnoviously declared usuijieis by act 
of pailiament But the most rightful hen of the crown, or king 
de and not de facloy who hath nevei had plenary posses- 
sion of the throne, as was the case of the Jiouse of York during 
the three leigns of the line of Lancaster, is not a king within 
this statute against whom tieasons may be committed ’ And 
a veiy sensible writer on the ciown law canies the point of 
possession so far, that he holds™, that a king out of possession 
IS so lai from liaving an} light to oui allegiance, by any othei 
title which he may set up against the king m being, that we 
arc bound by the duty of oui allegiance to resist him A 
doctiine winch he grounds upon the statute 11 Hen VII c 1 
which is dedal atoiy of the common law, and pronounces all 
subjects CKCused horn an} penalty of foifeiture, winch do 
assut and obey a king de facto But, in truth, this seems to 
be confounding all notions of light and wrong, and the con- 
sequence would be, that when Ciomwell had muidered the 
eldei Charles, and usuiped the powei (though not the name) 
of king, the people were bound m duty to hinder the son’s 
restoration and weie the king of Poland oi Moiocco to in- 
vade this kingdom, and by any means to get possession of 
the Cl own, (a teim, by the wa}, of veiy loose and indistinct 
signification,) the subject would be boiuul by his allegiance to 
fight foi his natural prince to-day, and by the same duty of 
allegiance to fight against him to-moriow The tiue distinc- 
tion seems to be, that the statute of Heniy the seventh does 
by no means command any opposition to a king dc jwe, [ 78 ] 
but excuses the obedience paid to a king de facto When 
therefore an usurpei is in possession, the subject is excused 
and justified in obeying and giving him assistance otherwise, 
under an usurpation, no man could be safe , if the lawful 
piince had a right to hang him for obedience to the powers 

‘ 3 Inst 7 1 Hal P C 104 ™ 1 Hawk P C c 17 s 16 

O 
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in being*, as the usurpei wouIJ certainly do for disobedience. 
Nay, farther, as the mass of people are imperfect judges 
of title, of which in all cases possession is iTrima facie evi- 
dence, the law compels no man to yield obedience to that 
prince, whose right is by want of possession rendered uncei- 
lain and disputable, till Providence shall think fit to interpose 
his favour, and decide the ambiguous claim and, therefoie, 
till he IS entitled to such allegiance by possession, no treason 
can be committed against him Lastly, a king who has re- 
signed his crown, such resignation being admitted and ratified 
in parliament, is, according to sir Matthew Hale, no longer 
the object of treason " And the same reason holds, in case 
a king abdicates the government \ or, by actions subversive 
of the constitution, virtually renounces the authoiity which 
he claims by that very constitution since, as was formerly 
observed®, when the fact of abdication is once established, 
and determined by the proper judges, the consequence ne- 
cessarily follows, that the throne is tbeieby vacant, and he is 
no longer king 

Let us next see, what is a comjpassiiig or imagining the death 
of the king, &c These are synonymous terms , the word 
compass signifying the purpose or design of the mind or wilP, 
and not, as m common speech, the carrying such design to 
effect ^ And therefore an accidental sti oke, which may 
mortally wound the sovereign, ju? irfoitumum, without any 
traitorous intent, is no treason as was the case of sir Walter 
Tyrrel, who, by the command of king William Rufus shoot- 
ing at a hart, the arrow glanced against a tree, and killed the 
[ *79 ] kmg upon the spot But, as this compassing or imagining is 
an act of the mind, it cannot possibly fall under any judicial 
cognizance, unless it be demonstrated by some open, or ovett, 
act (2) And yet the tyrant Dionysius is recorded® to have 

" 1 Hal P C 101 strated by some evident fact, was equally 

® Vol I pag 212 penal as homicide itself (3 Inst 5 ) 

P By theantientlawcow/MiMing orin- ‘i 1 Hal P C 107 

tending the death of any man, demon- ^ S Inst 6 

® Plutarch m t>i/ 

(2) Still It IS this act of the mind, which is the substantive treason, and 
must be charged to be so in the indictment , the overt acts are the means 
by which the act of the mind becomes capable of proof, and is proved 
See ante, p 55 Foster, 194 With regard to Tyrrel, I hardly know 

whether 



Ch.6. 


WRONGS 


7d 

executed a subject, barely for dreaming that he had killed 
him , which was held of sufficient proof, that he had 
thought thereof m his waking hours But such is not the 
temper of the English law, and therefore in this, and the three 
next species of treason, it is necessary that there aj:)pear an 
open or overt act of a more full and explicit natuie, to convict 
the traitor upon. The statute expressly requires, that the 
accused be thereof upon sufficient proof attainted of some 

open act by men of his own condition ” Thus, to provide 
weapons or ammunition for the purpose of killing the king, is 
held to be a palpable overt act of treason in imagining his 
death ‘ To conspire to imprison the king by force, and move 
towards it by assembling company, is an overt act of com- 
passing the king’s death ; for all force, used to the person of 
the king, in it’s consequence may tend to his death, and is a 
stiong presumption of something worse intended than the 
present force, by such as have so far thrown off their bounden 
duty to their sovereign , it being an old observation, diat there 
IS generally but a short interval between the prisons and the 
graves of princes There is no question, also, but that taking 
any raeasuies to render such treasonable puiposes effectual, as 
assembling and consulting on the means to kill the king, is a 
sufficient overt act of high treason " 

How far mere spoken by an individual, and not 

relative to any treasonable act or design then m agitation, shall 
amount to treason, has been formerly matter of doubt We 
have two instances in the reign of Edwaid the fourth, of per- 
sons executed for tieasonable words the one a citizen of [ 80 J 
London, who said he would make lus son hen of the cicwn, 
being die sign of tlie house in which he lived , the other a 

' 3 Inst 152, 1 Hawk P C c 17 s 9 1 Hal 

'« 1 Hal PC 109. P C 119 

whether it is worth observing, that it is evtremely doubtful if he was 
the author of VV lUiam’ s death There was no evidence against him , and long 
after he had ceased to have any thing to hope or fear from the dij»covery, 
he swore that he never saw the king on the day of his deilth, or entered 
that part of the forest in which he fell There are several circumstances 
which make it probable that William did not perish by an accidental 
wound, and certainly if Tyrrel was a traitor, he did not reap the fruits of 
his treason. See LingarcTs and Turner’s Histones. 
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gentleman, whose favourite buck the king killed in hunting, 
whereupon he wished it, hoi ns and all, in the king’s belly 
These weie esteemed haul cases and the chief justice Mark- 
ham rather chose to leave Ins place than assent to the latter 
judgment * But now it seems cleaily to be agieed, that by 
the common law and the statute of Edwaid III words spoken 
amount only to a high inisdeinesnoi, and no tieason Foi 
they may be spoken in he it, without any intention, oi be mis- 
taken, pel verted, or mis-remeinbered by the heaters, then 
meaning depends always on then connection with other woids, 
and things, they may signdy diffeiently even according to 
the tone of voice with which they are delivered , and some- 
times silence itself is more expressive than any discourse As 
therefore theie can be nothing moie equivocal and ambiguous 
than words, it would indeed be unreasonable to make them 
amount to high treason And accouhngly in I-Cai I on a 
reference to all the judges, concerning some very atiocious 
words spoken b^ one Pync, they ceitihed to the king, “ that 
“ thougli the woids weie as wicked as might be, yet they 
“ were no treason for unless it be by some parliculai statute, 
no words will be treason (9) If the words be set down in 
wilting, it argues moie delibciatc intention and it has been 
held that writing is an oveit act of tieason, foi suibuceU 
agete But even in this case the bare woids are not the trea- 
son, but the deliberate act of wilting them And such writing, 
though unpublished, has m jome aibitrar} leigns convicted 
It’s authoi of tieason ^ paiticulaily m the cases ot one Peachnm, 
a clergyman, for tieasoiiable p<issages ni a sermon ncvei 
preached % and of Aigeinon Sydney, for some papers found 
m his closet , which, had they been plainly relative to any 
previous formed design of dethroning or muidcnng the king, 
might doubtless liave been propeily lead m evidence as overt 
[ 8 j ] acts of that treason, which was specially laid in the indictment ^ 
But being merely speculative, without any intention (so fai as 

* 1 Hal P C llj ^ Ibid 

> Cro Car 126 ^ Foster, 198 

( 5 ; This must be understood of such words -is aic described in the be 
ginning of the paragraph, loose words, “ not relative to my treasonable 
act or design then in jj,atation ” hor words of advice, or persuasion, and 
all consultations for the traitorous purposes before mentioned are certainly 
overt actiof treason Fost 200 
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appeared) of making any public use of them, the convicting 
the authoi:> of tieason upon such an insufficient foundation 
has been universally disapproved Peachum was therefore 
paidoned and though Sidney indeed was executed, yet it 
was to the general discontent of the nation , and his attainder 
was afteiwaids reversed by parliament There was then no 
niannei doubt, but that the publication of such a treason- 
able writing was a sufficient overt act of tieason at the common 
law^ , though ot late even that has been questioned (4) 

2 Tht second species of tieason is, ‘‘ it a man do violate the 

king’s companion, oi the king’s eldest daughter unmarried, 
“ or the wife of the king’s eldest son and hen ” By the king’s 
companion is meant his wife, and by vioi ition understood 
cainal knowledge, as well without foice, as with it and this 
IS high tievson in both paitics, if both be consenting, as 
some ot the wives ot Henry the eighth by fatal experience 
evinced The plain intention of this law is to guard the 
blood loyal horn aii}^ suspicion oi bastardy, whereby the 
succession to the ciown might be rendeied dubious (5) and, 
' 1 Hal r C 118 1 Hawk T C c 17 

(4) The qiiccn in thi-j first specie*) of tiea&on, means the queen consort, 
and extends to a wife de J ado ^ hut only duiing coverture there is no 
donbl that a queen divoiced a vinculo •nmtrimonn is not within the statute, 
whether a divoice a mensn ct toro only would exclude seems doubtful , 
the term in the statute is in idanie m comjmi^ne Under the words 
“ eldest son and heir,” IS included, vvhoevci shall be the eldest son and 
heir apparent to i king or queen reginnt at the time of the treason done 
What will be an overt act of compassing the death of either of these per- 
sons, must be dctei mned, not picciseb on the same pnneiples which have 
been laid down respecting the king or queen rcgnvnt, the attempt must 
be upon l/i^ir pttson&y not lucreb against their state and dignity Lord 
Hale defines it thus, where a man without due process of law expressly com- 
passeth the wounding or death of them H P C 128 1 Kast P C c 2 s 10 

(5> Mr Christian points out the insufficiency of this reason, the chil- 
dren of the second, and every other son would succeed to the crown be- 
fore those of the eldest daughtci, and )et their wives are not protected , 
her chastity too is only guarded while she remains unmarried, and while 
any child she might bear could not inherit Dr Lingard supplies a con- 
jecture, w hich at least is ingenious, and free from the same objections 
The king, as feudal lord, might demand an aid from his tenants at the mar- 
riage of his eldest daughter, and at the marriage of her only, of course he was 
the less likely to marry her, il she was deflowered, and this may have been 
the cause of insciting her name spcci dly Hist of Engl iv 155 

G 3 
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therefore, wh^n this reason ceases, the law ceases with it , for 
to violate a queen or princess-dowager is held to be no trea- 
son' in like manner as, by the feodal law, it was a felony 
and attended with a forfeiture of the fief, if the vassal vitiated 
the wife or daughter of his lord‘d, but not so, if he only 
vitiated his widow.® 

3 The third species of treason is, ‘Mf a man do levy war 
“ against our lord the king in his realm ” And this may be 
done by taking arms, not only to dethrone the king, but under 
[ 82 ] pretence to reform religion, or the laws, oi to remove evil 
counsellors, or other grievances whethei real or pretended ^ 
For the law does not, neither can it, permit any private man, 
or set of men, to interfeie forcibly m matters of such high 
importance , especially as it has established a sufficient power, 
for these pui poses, in the high court of parliament neither 
does the constitution justify any private or particular resist- 
ance for private or particular grievances , though in cases of 
national oppression the nation has very justifiably risen as one 
man, to vindicate the original contract subsisting between the 
king and his people To resist the king’s forces by defending 
a castle against them, is a levying of war and so is an insur- 
rection with an avowed design to pull down ail inclosures, 
all brothels, and the like, the univeisality of the design 
making it a rebellion against the state, an usuipation of the 
powers of government, tind an insolent invasion of the king’s 
authority ^ But a tumult, with a view to pull down a particular 
house, or lay open a particular inclosure, amounts at most to 
a not , this being no general defiance of public government. 
So, if two subjects quarrel and levy war against each othei, 
(in that spirit ot private war, which pi evaded all over 
Europe m the early feodal times,) it is only a great not and 
contempt, and no treason Thus it happened between the earls 
of Hereford and Gloucester in 20 Edw I who raised each a 
htde army, *ind committed outrages upon each other’s lands, 
burning houses, attended with the loss of many lives yet this 
w^as held to be no high treason, but only a great misdemesnor.' 
A bare conspiracy to levy war does not amount to this species 
of treason , but (if particularly pointed at the person of the 

<= 3 Inst 9 
Feud ll i 3 

^ Ibtd t iii 

' 1 Hawk PC c 17 » 25 


6 1 Hal P C 132 
^ Robertson Ch V i 45 285 
‘ 1 Hal PC 136 
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king or his government) it falls within the first, of compassing 
or imagining the king’s death ^ (6) 

4 ** If a man be adherent to the king^s enemies in his 
realm, giving to them aid and comfort in the lealm, or else- 
where,” he is also declared guilty of high treason. This 
must likewise be proved by some overt act, as by giving them 
intelligence (7), by sending them piovisions, by selling them 
arms, by treacheiously surrendering a fortress, or the like.' 

By enemies are here understood the subjects of foreign [ 83 ] 
powers with whom we aie at open war As to foieign pirates 
or lobbers, who may happen to invade oui coasts, without 
any open hostilities between then nation and oui own, and 
without any commission from any prince or state at enmity 
with the crown of Great Britain, the giving them any assist- 
ance is also clearly treason , cither in die light of adhering to 
the public enemies of the king and kingdom or else in that 
of levying war against his majesty And, most indisputably, 

^ 3 Inst 9 Foster 211 213 ' 3 Inst 10. "’Poster, 219 

(6) I3y the jO G 7 c (enacted only for the late king’s life, but as to 
this purpose, made perpetual by the 57G3 c G) it is provided that if 
any one within the realm, or without, shall compass or intend death, de- 
struction, or any bodily harm tending thereto, maiming, or wounding, 
imprisonment, or icstramt of H M, or to depose him from the style, 
honoui, or kingly name of the imperial crown of these realms, or o levy 
war against him within this realm, in order by force or constraint, to com- 
pel him to change his measures or counsels, or ih order to put any con- 
straint upon, or intiiliidate both, or either liouse of jiarliainent, or to 
move or stir any foreigner with force to invade this realm, or un^ of his 
majesty’s dominions, and such compassing or intentions shall express by 
publishing any printing or writing, or by any other overt act , being con- 
victed thereof upon the oaths of two witnesses upon trial, or otherwise, by 
clue course of law, such person shall be adjudged a traitor, and suffer 
death, and forfeit as in cases of high treason Perhaps all the offences 
enumerated in this statute, were already chargeable as overt acts of com- 
passing the death of the king, but this makes them substantive treasons, 
and thereby (to use the woi ds of Abbott C J ), “ the law is rendered more 
clear and plain, both to those who are bound to obey it, and to those who 
may be engaged in the administration of it ” Charge to the grand juiy 
on the special commission, March 27, 1820 

(7) The intelligence need not actually reach the enemy Mr J Foster 
observes, that the bare sending money or provisions, or sending intelli- 
gence to rebels or enemies, which ui most cases u the most effectual aid 
that can be given them, will make a man a traitor, though the money or 
intelligence should happen to be inteicepted P 217 
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the same acts of adherence or aid, which (when applied to 
foreign enemies) will constitute treason undei this bianch of 
the statute, will (when alFoided to oin own lellow -subjects in 
actual rebellion at home} amount to high tieason under the 
description of levying wai against the king " But to lelieve 
a rebel, fled out of the kingdom, is no treason for the statute 
IS taken stiictly, and a rebel is not an enemy an enemy 
being always the subject of some foreign prince, and one who 
owes no allegiance to the crown of England " And if a pei- 
son be under circumstances ot actual loice and constraint, 
through a well-grounded apprehension of injury to his life or 
person, this feai oi compulsion will excuse his even joining 
with either rebels or enemies in the kingdom, provided he 
leaves them whenever he hath a safe oppoitunity ^ (8) 

5 If a man counterfeit the king’s great oi piivy seal,” 
this is also high treason But if a man takes uax bearing the 
impression of the great seal off from one patent, and fixes it 
on another, this is held to be only an abuse of the seal, and 
not d counterfeiting of it as was the case of a certain chaplain, 
who in such maniici framed a dispensation foi non-iesidencc 
But the knavish artifice ot a lawyer much exceeded this of the 
divine One of die cleiks in chancery glewcd togethei two 
pieces of paichment, on the uppeunost of which he wrote 
a patent, to which he regulaily obtained the great seal, the 
f 84 ] label going tluough both liie skins He then dissohcd the 
cement, and taking ofl the wiitten patent, -on the blank skin 
wrote afresh patent, of a different import from the former, 
and published it as true This was held no counterfeiting of 
the great seal, but only a great mispiision, and sii Edward 
Coke P mentions it with some indignation, that the party was 
living at that day (9) 

" Foster, 21C P Foster, 21 C 

' ® 1 Hawk r C c 17 s 28 3 Inst 16 

(8) Bat an apprehension, though evei so wtllgrounded, of having houses 
burnt, or estates wasted, or cattle destroyed, or of any other mischief of 
the like kind, will not excuse in the t.ase of joining anil marching with 
1 ebels or enemies Foster, 2 1 7 

(9) Even after the making, and delivery of a new seal, and the breaking 
of the old one, it is high treason to counterfeit the latter, and apply it to 
an instrument of no date, or of a date when it was in use 1 Hale, H P C 177 
To constitute the offence, howevei, in any ca&c, theie must be an ictual 
application of the counterfeit, so as to produce an irapiession m testi- 
mony 
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6. The sixth species of treason under this statute, is if a 
man counterfeit tlie king’s money , and if a man bring false 
money into the lealni counterfeit to the money of England, 
‘‘ knowing the money to be false, to merchandize and make 
payment witlial ” As to the first branch, counterfeiting 
the king’s money , this is treason, whethei the false money be 
uttcied m payment or not Also if the king’s own minters 
altei the standard oi alloy esUiblished b^ law, it is treason 
But gold and silvei money only aie held to be within the 
statute With legaid likewise to tlu second blanch, im- 
poiting foreign counteifeit monc^, in oidei to uttci it here , 
It IS held that utteiing it, without impoiting it, is not within 
the sUitute But of this vve sliall piesently say moie (10) 

i 1 Hiwk P C c 17 fe 57 " Ibul c J7 s 1 HiJ P C 231 

inonj. of some wilting , the mere m ikmg a sell smnl ir to the original, 
though with intent so to ip|)l> it, is onb t- compassing to coiintcrrcit, 
anil punishable as a mistlcrnc inoiii Ibid 18 3 

(lO) Other important questions irisc upon tins clause of the statute, which 
It may be convenient to notice shortly m this [ilacu 1st WUatistVie extent 
of the tcim, “ king’s money ?” Be foie tlu union with Ireland, thu point was 
iiuicli discussed in respect of gold nnd silver money eoined ind issued in 
that kingdom, and the bettei opinion sceirib to have been upon principle, 
and the coinpirison of this with liter stitutcs, that such money was king’s 
mone>, and the coiintci feiting of it high tie ison Tlic aiguinents upon 
which this conclusion is founded, will ipplv eijii xllv to tlie cise of money 
coined by the king’s authority in any othci pirt of his dominions, ind not 
restrained in its circulation to that part there is ccitainly this diffi- 
culty attending this conclusion tint a pel son may have no knowledge that 
the money he so counterfeits is the king’s money, ind therefore may incur 
the penalties of high treason unwittingly, it the present day, indeed, 
there is no hardship in this, foi later st dates have made the counterfeiting 
even offoriigr com, whether cuircnt oi not, in this icalm, highly penal, 
uid the man who does an ict, which he knows to be illegal, cannot com- 
plain, if It involves him in consequences more serious than he anticipated 
But as these statutes cannot ne taken into the account in a question on 
an older statute, the only answei which the difficulty seems to admit of, is 
that legally the subject is bound to know the king’s coin, ind tint the same 
Ignorance might in fact subsist, either as to very ancient, or very recent 
coins, issued m I^nglaiid itself, and yet theic can be no doubt that tin ict 
Itself of counteifciting them would be high-treasoii 

2d What lb the meaning of the tcim, ‘ money of England?” And it is 
said, that by this, is to be underbtood all such moneys as is coined and 
issued by the authority of the' crown of England, in any part of the domi- 
nions of England , lor the law would be inconsistent, unless the second 
clause made it tieason to import the same counterfeit money, which the 
fiist had made it treason to counterfeit It is obvious, however, that this 

argument 
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7 The last species of treason ascertained by the statute, is 
if a man slay the chancellor, treasurer, or the king’s justices 
of the one bench or the other, justices m eyre, or justices of 
assize, and all other justices assigned to hear and deteimine, 
being in their places doing their offices ” These high 
magistrates, as they represent the king’s majesty during the 
execution of their offices, are therefore for the time equally 
regarded by the law But this statute extends only to the 
actual killing of them, and not wounding, or a baie attempt 
to kill them It extends also only to the officers therein 
specified, and therefore the barons of the exchequei, as 
such, are not within the protection of this act® but the 
lord keeper or commissioners of the great seal now seem to 
be within it, by virtue of the statutes 5Eliz. c 18. and 1 W 
& M c 21 (II) 

® 1 Hal P C 231 

argument admits of a different application, and the restricted term, “ money 
of Kngland,” may as well be used to restrain the general term, “ king’s 
money,” as this latter to enlarge the former 

3d From what place must the importation be And as to this. 
It was determined very early, that m importation from Ireland, then an 
independent member of the crown, was not within the statute, but that the 
clause was levelled against importation, where the countcifeiting itself was 
not punishable, that is, where it took place in the dominions of another 
sovereign And it is now understood, that the same rule extends to ex- 
clude all the plantiitions and dominions of England, where the same laws 
are in force, by which the counterfeiter himself is punishable 

4th \ fourth question arises not only upon this, but all the statutes on 
the same subject , namely, what degree of resemblance to the true com in 
the counterfeit piece, is necessary to constitute the offence of counter- 
feiting ? This is a question of fact, but the principle seems to be that there 
must be resemblance enough to give the coin circulation, and impose upon 
the woild generally, but that the resemblance need not be perfect Thus, 
where the counterfeit impressions were exact, but in one case, the com 
was not round, and in another there was an awkwird roughness upon the 
edges, so that the coins would he taken by nobody, it was held that the 
offences weie not complete And on the other hand, where the counteifeit 
shilling was “ quite smooth, without the smallest vestige of either head or 
tad,” but at the same time was very like those shillings, tlie impression on 
which had been woin away by time, and might have been readily taken by 
ordinarypersons for such, the offence was held to be sufficiently committed 
Varley’s case Wooldridge’s case, Leach, 76 708 Wilson’s case, Leach, 285 
East’s PC c IV ss 4, 5, 6 

(11) Although It IS part of the commission of justices of the peace, to 
hear and determine certain felonies, they ire not within the statute, which 
applies to such justices only as have a commission of oyer and terminer, as 

the 
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Thus careful was the legislature, m the reign of Edward 
the third, to specify and i educe to a certainty the vague notions 
of treason, that had formerly prevailed m our courts But 
the act does not stop here, but goes on Because othei 
like cases of treason may happen m time to come, which 
“ cannot be thought of nor declai ed at present, it is accorded, 
“ that if any other case supposed to be tieason, which is not 
above specified, doth happen before any judge , the judge 
“ shall tairy without going to judgment of the treason, till the 
‘‘ cause be shewed and declared before the king and his parlia- 
‘‘ ment, whether it ought to be judged treason or other 
“ felony ” Sir Matthew Hale* is very high in his eiicoinmms 
on the great wisdom and care of the parliament, in thus keep- 
ing judges within the propei bounds and limits of this act, by 
not suffering them to run out (upon their own opinions) 
into constructive treasons, though m cases that seem to them 
to have a like paiity of reason, but reserving them to the 
decision of parliament This is a great security to the public, 
the judges, and even this sacred act itself, and leaves a 
weighty memento to judges to be caiefiil and not over-hasty in 
letting in treasons by construction or interpretation, especially 
m new cases that have not been resolved and settled 2 He 
observes, that as the authoritative decision of these cams omtssi 
IS reserved to the king and parliament, the most regulai way 
to do It is by a new declarative act, and therefore the opinion 
of any one or of both houses, though of very respectable 
weight, IS not that solemn declaration referred to by this act, 
as the only criterion for judging of future treasons 

In consequence of this power, not indeed originally granted 
by the statute of Edward III , but constitutionally inherent in 
every subsequent parliament, (which cannot be abridged of 
any rights by the act of a precedent one,) the legislature was 
extremely liberal in declaring new treasons in the unfortunate 
reign of king Richard the second , as, particularly the killing 
t 1 Hal P C 259 


the principal designation of their office 1 Hale, H P C 251 With respect 
to the exclusion of the barons of the exchequer, there is some disagreement 
among the text writers Lord Hale, in the passage i eferred to, takes no 
particular notice of the case, but merely says that the statute extends 
to no other officers than those named For the operation ot the statutes 
of Elizabeth, and William and Mary, see Vol III p 47, 48 n (lO) 



86 


PUBLIC 


Book IV 


of an embassador was made so , which seems to be founded 
upon better reason than the multitude of other points, that 
were then stiained up to this high offence the most aibitiary 
and absuid ot all which was by the statute 21 Ric II c 3, 
which made the baio purpose and intent of killing or deposing 
the king, without any oveit act to deinonstiate it, high treason 
And jet so little effect have ovei-\iolent laws to prevent anj 
Clime, that within two years afteiwaids this veiy prince was 
both deposed and mmdered And in the first ycai of his 
successor’s reign, an act was passed", leciting, “ that no man 
knew how he ought to behave hniiself, to do, speak, or say, 
for doubt of sucli pains of tieasoii, and tlieiefoie it was 
“ accorded, that in no time to come any treason be judged 
otherwise than was oidaintd by the statute of king Kdwaid 
“ the thud ” This at once swept away the whole lo id of ex- 
travagant treasons intioduced m thetimeof Richaid the second 

But afterwards, between the reigii ol Ileniy the fouith 
and Queen Mary, and particiilaily m the bloody leign ol 
Henry the eighth, the spiiit of inventing new and strange 
treasons was levived, among which we may leckon the 
offences of clipping money, bi caking piison or rescue, when 
the prisonei is committed foi ti easoii ( 1 2) , bunniig bouses to 
extort money , stealing cattle by Welshmen, coimtei feiting 
foreign com , wilful poisoning, execiations against the king, 
calling him opprobiioiis names by public wilting, countei- 
fciting the sign manual or signet, leiiising to abjuie the 
pope, defloweiing oi maiijing, without the lojal licence, 
any ot the king’s children, sisters, aunts, nephews, oi nieces , 
bale solicitation of the chastity of the queen oi princess, or 
advances made bj" themselves , manying with the king, by a 
woman not a viigni, without previously discovei mg to him 
such her unchaste lite , judging or biLitving (manifested by 
any ovei t act) the king to have been lawfully married to Ann 
of Cleve , derogating fiom the king’s loyal style and title, 
impugning his supremacy, and assembling riotously to the 
C 87 ] number of twelve, and not dispeising upon proclamation 
all which new-fangled treasons were totally abrogated by the 
statute 1 Mar c 1 which once mote reduced all treasons to 
" Stat 1 Hen IV i 10 

(12) This was not so violent a departure from the spint of the law, as 
the other cases here mentioned See po^t, p 130, 131 
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the standaid of the statute 25Edw III Since which tune, 
though tlie Icgislatuie has been more cautious in creating new 
offences of this kind, yet the number is very consideiably in- 
creased, as we shall find upon a shoit levicw (13) 

TuEsr new tieasons, created since the statute 1 Mai c 1 
and not compicheiided undti tlie desciiptioii of statute 
25 Edw III, I shall conipiise iiiidei three heads 1 Such 
as relate to papists 2 Such as relate to falsiiyiiig the com 
or othei loyal signatiucs 3 Such as are created for the 
security of the piotcsttUit succession iii the liousc of Hanover 

I Tiir fiist species, i elating to papist^^ was considered in 
a preceding chaptei, among the penalties nicuired by that 
blanch of non-contoi mists to the national chinch, wherein 
we have only to remembei, that by statute 5 Ehz c 1 to de- 
fend the pope’s jurisdiction in this realm is, foi the fiist time, 
a heavy misdcniesnoi and, it the offence be lepeated, it is 
high treason Also by statute 27 Eli/ c 2 if any popish 
pi jest, boin in the dominions of the crown of England, shall 
come over hithei from beyond the seas, unless duven by stress 
of weather'^, and depaiting in a leasonable time^, oi shall 
tairy here thiec days without confoiiniiig to the chuich, 
and taking the oaths , he is guilty of high treason And by 
statute 3 Jac I c 4? if any natural-boin subject be withdrawn 
horn his allegiance, and reconciled to tlie pope oi see of 
Rome, oi any othei pi nice oi stite, both ho and all such as 
procure such leconcihatioii shall iiicui the guilt of high trea- 
'' Sir T Ray III 377 ' Latch 1 

(13) the 1 M t IjVvis, as Mr Christian has observed, a confirmation 
ot a more import int statute, 1 E 6 c l‘> , but as in the reign ot I'^dward, 
some new treasons wcie ereated, it had also the lurthei effect of lepcaling 
them Mary herself, however, created several treasons, the 1 & 2 Pli is, 
M c 9 made it treason in principals, procurcis, and abettois, for any 
person to have prated since the tommenccmcjii of the sesswu^ or hereafter to 
prav or desire that God would shorten the queen’s days, or take her out of 
the way, or any such malicious prayer amounting to the same effect Dr 
Lingard, who is the best authority in such a case, states that the net was 
occasioned by Ross, a celebrated protestant picachcr, who openly prayed 
that God would either convert the heart of the queen, or take her out of 
this world The retrospective clause, which was, perhaps, not strictly 
necessarv, was of course intended to include the case of Ross Lingard, 
VII 262 
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son. These were mentioned under the division before referred 
to, as spiritual offences, and I now repeat them as temporal 
ones also, the reason of distinguishing these overt acts of 
popery from all others, by setting the mark of high treason 
upon them, being certainly on a civil, and not on a religious, 
account For every popish priest of coiiise renounces his 
[ 88 ] allegiance to his temporal sovereign upon taking orders , that 
being inconsistent with his new engagements of canonical 
obedience to the pope , and the same may be said of an ob- 
stinate defence of his authority here, oi a foiinal reconciliation 
to the see of Rome, which the statute construes to be a with- 
drawing from one’s natural allegiance, and, theiefoie, besides 
being reconciled “ to the pope,” it also adds, “ oi any otliei 

prince or state ” (14) 

2 With regard to tieasons relative to the coin oi other 
7 oyal ugnatw e% we may recollect that the only two offences 
respecting the coinage, which are made treason by the statute 
25 Edw III , are the actual counterfeiting the gold and silver 
com of this kingdom , or the importing sueh counterfeit mo- 
ney with intent to utter it, knowing it to be false. But these 
not being found sufficient to restrain the evil practices of 
coiners and false moneyers, other statutes have been since 
made for that purpose The crime itself is made a species of 
high treason , as being a breach of allegiance, by infringing 
the king’s prerogative, and assuming one of the attributes of 
the sovereign to whom alone it belongs to set the value and 
denomination of com made at home, oi to fix the currency 
of foieign money and besides, as all money which bears the 
stamp of the kingdom is sent into the world upon the public 
faith, as containing metal of a particular weight and standard, 
whoever falsifies this is an offender against the state, by con- 
tributing to render that public faith suspected (15) And 
upon the same reasons, by a law of the emperor Constan- 
tine false coiners were declared guilty of high treason, and 
were condemned to be burnt alive as, by the laws of 
Athens * all counterfeiters, debasers, and diminishers of the 
current com were subjected to capital punishment. How- 
ever, It must be owned, that this method of reasoning is a 

y 9 24 2 Cad TJteod de fdsa monelaf Z 9 * Pott Ant b 1 c 26 


( 14) See ante, p 58 


(15) See Vol I p.278 
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little overstrained , counterfeiting or debasing the coin being 
usually practised, rather for the sake of private and unlawful 
lucre, than out of any disaffection to the sovereign And 
therefore both this and its kindred species of treason, that of L 89 ] 
counteifeiting the seals of the crown oi other royal signatures, 
seem better denominated by the later civilians a branch of the 
cnmen falst or foigery,) in which they are followed by Glan- 
viP, Bracton^ and Fleta%) than by Constantine and our 
Edward the thud, a species of the cnmen laesae majestati^ oi 
high tieason For this confounds the distinction and pro- 
portion of offences , and, by affixing the same ideas of guilt 
upon the man who coins a leaden gioat and him who assassi- 
nates his sovereign, takes off* from that horror which ought 
to attend the very mention of the crime of high tieason, and 
makes it more familiar to the subject Before the statute 
25 Edw III the offence of counterfeiting the coin was held 
to be only a species of petit ti eason ** , but subseijuent acts in 
their new extensions of the offence have followed the example 
of that statute, and have made it equally high treason witli 
an endeavour to subvert the government, though not quite 
equal in its punishment 

In consequence of the principle thus adopted, the statute 
1 Mat c 1 having at one stroke repealed all intermediate 
ti eason s created since the 25 Edw III , it was thought expe- 
dient by statute 1 Mar st 2 c 6 to revive two species there- 
of, VIZ 1 That it any person falsely forge or counterfeit any 
such kind of com of gold or silver, as is not the propei com of 
this realm, but shall be current within this realm by consent of 
the crown , or, 2. shall falsely forge or counterfeit the sign 
manual, privy signet, or privy seal, such offences shall be 
deemed high treason (16) And by statute 1&2P&M cll 
if any persons do bring into this realm such false or counter- 
feit foieign money, being current heie, knowing the same to 
be false, with intent to uttei the same m payment, they shall 
be deemed offenders in high treason The money referred 

^ / 14 c 7 c M c 22 

/ 3 c 3 § 1 & 2. ** i;Hal P C 224 

(16) The 7 Ann c 21 s 9 has made Jt high treason to counterfeit any 
of the seals continued to be used in Scotland according to the 24th article 
of the union 
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to in these statutes must be such as is absolutely current here, 
m all payments, by the king’s proclamation , of which there 
IS none at present, Portugal money being only taken by con* 
C ] sent, as approaching the ne<iiest to oiii standard and falling 
in ^\ell enough with our divisions of money into pounds and 
shillings therefore to counterfeit it is not high treason, but 
another inferior offence Clipping oi defacing the genuine 
com was not hitheito included in these statutes, though an 
offence equally pernicious to tiade, and an equal insult upon 
the prciogative, as Avell is peisonal affront to the sovereign, 
whose very image ought to be Iiad m itveience by all loyal 
subjects And therefoie among the Uomans S defacing or 
even melting down the empeioi’s statues was made tieason 
by the Julian law, togethei with othei offences of the like 
soit, accoiding to that vague conclusion, “ almdvt quid simile 
St admmr int And now, m England, by statute 5 Eliz 
c 11 clipping, washing, rounding, or filing, toi wicked gain’s 
sake, any of the money of this lealm, oi othei money suf- 
fered to be curient here, shall be adjudged to be high treason, 
and by statute 18 Ell/ c 1 (because the same law, being 
penal, ought to be taken and o\poundcd stiictly according 
“ to the words theicol, and the like offences not by any equity 
“ to leceive the like punishment oi pains,”) the same species of 
offences is thei e fore d esc i ibed in othei more geneial words , viz 
impairing, dimiinslung, falsifying, scaling, and lightening, and 
made liable to the same penalties Py statute 8 & 9 W III 
c 26 made pel petual by 7 Ann c 25 vvhocvei, without pio- 
ptr authonty, shall knowingly make oi mend, oi assist in so 
doing, 01 shall buy, sell, conceal, hide, oi knowingly have in 
his possession, any implements of coinage specified in the act, 
or other tools or instruments propel only for the coinage oi 
money, oi shall convey the same out of the king’s mint, he, 
together with his counsellois, prociireis, aideis, and abettors, 
shall be guilty of high tieason, which is by much the seveiest 
branch of the coinage law The stitute goes on farthei, and 
enacts, that to mark any com on the edges with letters, or 
otherwise in imitation of those used in the mint, oi to 
colour, gild, or case over any com resembling the current 
com, or even round blanks of base metal , shall be constiued 
high treason. But all piosecutions on this act are to be 
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commenced wJtliin f/{?cr months aftei the commission of the 
offence except those foi making oi mending any coming 
tool oi instrument, oi foi marking money i ound the edges , 
which are directed to be commenced >vitlnu srv months altei 
the offence committed^ And, lastly, by statute 15 Geo II 
c 28 if any pci son colouis oi viUers any shilling or sixpence, 
eithei lawful oi countcifeit, to make them iespecti\ely le- 
semble a guinea oi half-guinea, oi any halfpenny oi fai thing 
to make them lespectively le^cmblo i shilling oi sixpciue, 
this IS also high tieason but the ollendei shall be paidomd, 
m case (being out ot piison) he disco\crs \nd convicts two 
othci offcndci s of the same kind 

8 The otliei new species of high ticason is such as is 
cieated foi the secuiityof iho pi oft i>(ant succtssiofi o\c*i and 
above such tieasons against the king and government as wcie 
compiizcd under the statute 25 Kdw 111 Foi this pui pose, 
aftei the act of settlement was made foi tiansfcning the 
crown to the illustiious house of Hanovei, it was enacted by 
statute 13&14W 111 c 3 that the pretended pimce of 
Wales, who was then thiiteen yeais of age, and had assumed 
the title of king James III should be attainted of high Uea- 
son , and it was made high treason for any of the king’s sub- 
jects, by lelteis, messages, oi otherwise, to hold con expend- 
ence with him, or any person employed by him, oi to remit 
any money for his use, knowing the same to be foi liis sei- 
vice And by statute 17 Geo 11 c 39 it is enacted, that if 
any of the sons of the pretendei shall land oi attempt to 1 uul 
in this kingdom, oi be found in Gicat lliitaiii, oi Ii eland, oi 
any of the dominions belonging to the same, he shall hi' 
judged attainted of high treason, and suffei the pains theicol 
And to coi respond with them, oi to leniit money loi then 
use, IS made high treason, in the same manner as it was to 
coriespond with the fathei 13y the statute 1 Ann st 2 e 17 
if any person shall endeavour to depiue or hinder any pei- 
son, being the next m succession to the crown, accouhng to 
the limitations of the act of settlement, fiom succeeding to 
the crown, and shall maliciously and directly attempt the 
same by any oveit act, such offence shall be high tieason. 
And by statute 6 Ann c 7 if any person sh ill maliciously, 
advisedly, and ducetly, by wiiting oi punting, maiiUaiii and 
‘ Stat 7 Ann i 27 
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affirm, that any other person hatli any right or title to the 
crown of this realm, otherwise than according to the act 
of settlement , or tliat the kings of this realm with the au- 
thority of parliament aie not able to make laws and statutes, 
to bind the crown and the descent thereof, such peison shall 
be guilty of high treason Tins offence (or indeed main- 
taining this doctrine in any wise, that the king and parlia- 
ment cannot limit the cio\^n) uas once befoie made high 
tieason by statute 13 Eliz c 1 duiing the life of that prin- 
cess And aftei hei decease it continued a high misdemesnor, 
punishable with forfeituie ot goods «md chattels, even ui the 
most flemishing acra ot indefeasible hereditaiy light and 
dvoino succession But it was again raised into high treason, 
by the statute of Anne before mentioned, at the time of a 
piojected invasion m favoui of the then pretender, and upon 
this statute one Matthews, a piintei, was convicted and exe- 
cuted in 1719, foi piinting a tieasonable pamphlet, entitled 
“ wr pupuh tox Dci ** ” 

Thus much foi the ciime of treason, or laesae ntajestatt%, 
m all its branches, which consists, we may obseive, origi- 
nally, in giossly counteiacting that allegiance which is due 
from the subject by either birth or residence though, in 
some instances, the zeal of our legislatois to stop the pi ogress 
of some highly pernicious piactices has occasioned them a 
little to depait fiom this it’s primitive idea But of tins 
enough has been hinted ah eady , it is now lime to pass on 
fiom defining the ciime to desciibing its punishment 

Tut punishment of high tieason in gencial is veiy solemn 
and terrible \ That the offender be diawn to the gallows, 
and not be carried oi walk , though usually (by connivance 
at length ripened by humanity into law) a sledge oi hurdle is 
allowed, to preserve the offender from the extreme torment 
of being dragged on the ground or pavement*. 2. That he be 
hanged by the neck, and then cut down alive. 3 That his 
[ 93 ] entrails be taken out, and burned, while he is yet alive 4*. That 
his head be cut off 5 That his body be divided into foui 
parts 6. That lus head and quarters be at the king’s disposal^. 


State Tr IX 6S0 
'IT Ass p] 7 
• I Hal P C TRJ 


^ This punishment ior treason, sir 
Edward Coke tells us, is warranted 
by divers examples in Scripture , for 
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The king may, and often doth dfstJhargc all the punjsli- 
mentj except beheading, es|>ecially where any of noble blood 
are attainted Foi, beheading being part ol the judgment, 
that may be executed, though all the lest be omitted by the 
king’s command ‘ But where beheading is no pait of the 
judgment, as in murder or other felonies, it hath been said 
that the king cannot change the judgment, although at the 
leqiiest of the paity, horn one species of death to another"’ 
But of this we shall say more hereaftei " 

In the case of coining, which is a treason of a diffeient 
complexion fiom the rest, the punishment is niildei for male 
offenders , being only to be drawn and hanged by the neck till 
dead But m treasons of every kind the jnmishrneiit of wo- 
men IS the same, and different fiom that of men Foi, as the 
decency due to the sex foi bids the exposing and publicly 
mangling their bodies, then sentence (which is to the full as 
teriible to sensation as the other) is to be diawu to the gal- 
lows, and thereto be burned alive ^ (17) 

The consequence of this judgment (attamdei, forfeituie, 
and corruption of blood) must be refen ed to tlie latter end of 
this book, when we shall treat of them altogetliei, as well m 
treason as m other offences 

Jonb drawn, Bigtban was hanged, ‘ 1 Hal PC 351 
Judis was cinbowtUcd, and so of the 3 Inst 52 
itst (J Int>t 211 ) " Sec ch 

° 1 Hal PC 351 
p 2 Hal P C S99 


(17) ily the 30 G 3 c 48 this punishment of burning women for high 
or petit treibon is abolished, and hanging by the neck is substituted , and 
by the 54 G 3 c 14fi, in all cases of high treason where the punishment 
would have been that first described m the text, the sentence now to be 
iwardcd is di awing on a hurdle, hanging by the neck till dead, behe.iding 
and quartering But after judgment his majesty may, by warrant, under 
the sign manual, countersigned by a principal secretary of state, direct 
that the traitor shall not be drawn nor hanged, but be beheaded alive, nnd 
may m such warrant direct how the body, head, and quarters, shall be 
disposed of By the French law high ti eason, when it consists in an attempt 
or conspiracy against the life or person of the King, is punished as parncide, 
with the addition of the forfeiture of the party’s goods fece post, 203 n 
Coda penal, 1 ni t l s 85 
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CIUPTER TTIP SEVENTH. 

OK FELONIES INJURIOUS to the KIN(Fs 
PREROGATIVE. 

according to the method I have adopted, we are next to 
consider inch telonies as axe moie immediately injuiious 
to the king’s pieiogative, it will not be amiss lieie, at oui fiist 
eutiance upon this crime, to inquire biiefiy into the natme 
and meaning of felony , before we proceed upon any ot the 
particulai branches into which it is divided 

Felony, in the general acceptation of out English law, 
compiizes everj species of crime, which occasioned at common 
law the loifeituie of lands or goods. This most frequently 
happens in those ciimes, lor which a capital punishment eithei 
IS oi was liable to be inflicted for those felonies which are 
called clergyable, or to which the l^nefit of clergy extends, 
woie antiently punished with death, in all lay, or unlearned 
offendeis, though now by the statute-law that punishment is 
for the first offence universally i emitted Tieason itself, says 

bir Edward Coke®, was antiently compii/cd under the name of 
felony and in confirmation of this we may obseive that 
the statute of treasons, 25 Edw II I* c 2 , speaking of some 
[ 95 ] dubious Climes, diiects a reference to parliament, that it may 
be there adjudged, whethei they be treason, or othei felony,” 
All treasons theiefoie, stiictly speaking, are felonies, though 
all felonies are not treason And to this also we may add, 
that not only all offences, now capital, are in some degree or 
other felony , bu^ that this is likewise the case with some 
other offences, which are not punished with death, as suicide, 
wheie the paity is already dead, homicide by chance-medley, 


‘ ^ln»t IS 
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oi m self-defence , and petit larceny or pilfering , all which 
are (strictly speaking) felonies, as they subject the committers 
of them to forfeitures So that upon the whole the only 
adequate definition of felony seems to be that which is beforo 
laid down , viz, an olTence which occasions a total forfeiture 
of eithei Linds, or goods, or both, at the common law and 
to which capital or otliei punishment may be superadded, 
according to the degi ee of guilt 

To explain this matter a little farther the word /clou ij oi 
Jtlonia^ IS of undoubted feodal original, being fie(]ucntly to bo 
met with in the books of feuds, &c , but the dei nation of it 
has mucli puzzled the juiidical lexicographeis, Prateiis, Cal- 
viiius, and the rest some deiiving it fiom the Gieek <pr\kos 9 
an impostoi or deceivci , others from the Latin fallo^ 
to countenance which they would have it cr^^dfallonia Sir 
Edwaid Coke, as his manner is, has given us a still sti anger 
etymology**, that it is aimm animo Jcllto pa peh ahnn^ with a 
bittei oi gallish inclination But all of them agice in the 
description, that it is sucli a crime as occasions a foifeituie of 
all the offender’s lands or goods And this gives great pio- 
babihty to sii Henry Spelman’s Teutonic oi Geiman deu- 
vation of It*" m which language indeed, as the word is clcaily 
of feodal oiiginal, we ought lathei to look foi it’s signification, 
tlian among the Gieeks and Romans Ft-lon then, accoid- 
ing to him, is deiived from two noithern woids, fee, winch 
Signifies (we well know) the fief, feud, oi beneficiary estate 
and Ion, which signifies puce oi value Felony is therefoie 
the same as ineiium jaidi^ the consideration toi which a man [ 96 ] 
gives up his fief, we say in common speech, such an act is 
as much as yoiii hie, oi estate, is woith In tins sense it will 
cleaily signify the feodal loiteituie, or act by which an estate 
IS foi felted, oi escheats to the lord 

To confirm this we may obseive, that it is in this sense, of 
toifeitine to the loid, that tlie feodal wi iters constantly use it 
For all those acts, whethci of a ciiminal natuie or not, which 
at this day are geneially fotfeitures of copyhold estates'*, aie 
styled fdonia m the Icodal law scilicet^ per quas fauhim 


^ 1 Inst oDi 
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amitUtur^r As, $t domino desertni e noluent^ , stperan- 
“ num ct diem cessavent in pctenda investitura^ , st dominum 
ejtoaverity t c vcgavent se a domino feudum habere^ si a 
‘‘ domino^ in jm cum vocante^ ter citatns non comparueiit' all 
these, with many others, are still causes of forfeiture in oiii 
copyhold estates, and were denominated felonies by the feodal 
constitutions So likewise injuries of a more substantial oi 
cimunal nature were denominated felonies, that is, forfeituies 
as assaulting or beating the lord ^ , vitiating his wife or daugh- 
ter, SI dominum cucurbitavciif, i e cunt nxoie cjm concu- 
all these aie esteemed felonies, and the latter is 
expressly so denominated, si fern it Jelomamy dominum foik 
“ mmrhitando^^'* And as these contempts, or smallei offences, 
were felonies, or acts of forfeiture, of course greater crimes, 
as murder and robbery, fell under the same denomination 
On the othei liand, the lord might be guilty of felony, or for- 
feit his seignory to the vassal, by the same acts as the vasal 
would have forfeited his feud by to the lord “ Si dominus 
commiscrit fcloniam^ perquam vasalliis amitteict feudum si earn 
“ commiserit in dominum, faidi pi opridatem etiam dominus 
pci dtre dihet'^ ” One instance given of this sort of felony 
in the lord is beating the sen ant of his vasal, so as that he 
loses his service, which seems meiely in the natuie of a civil 
[ 97 ] injury, so fai as it lespects the vasal And all these felonies 
^ were to be determined pti laudamentum sive judicium par lum 
“ sumivnf in the lord’s couit, as with us foifcitures of copy- 
hold lands are piesentable by the homage m tlie couit-baion 


Felony, and the act of forfeiture to the lord, being thus 
sjnonymous terms in the feodal law, we may easily trace the 
reason why, upon the mtioduction of that law into England, 
those Climes which induced such foifeituie oi escheat oHands 
(and, by a small deflection from the oiigmal sense, such, as 
induced the foifeituie of goods, also) were denominated felo- 
nies Thus It was said, that suicide, robbciy, and lapc, wcic 
felonies , that is, the consequence of such ci imes was forfeiture , 


® Feud / 2 I 16 m calc 
^ Ibid n f 21 
« Ihd, 12 

n Ibul / 2 < 34 1,2 I 26 § T 
^ Ihtd 12 t 22 


^ lend, ; 2 / 24 § 2 
^ Ibui I \ t 5 

^ Ibid 12 i 18 Bntton I I c 22 
" Ibid 12 t 26 ^47 
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till by long use we began to signify by the tenn of tdony the 
actual crime committed, and not the penal consequence And 
upon this system only can we account for the cause, why 
treason in anticnt times was held to be a species of felony 
viz» because it induced a foifeituie 

Henci It lollows, that capital punishment does by no means 
entei into the true idea and definition of felony Felony 
may be without inflicting capital punishment, as in the cases 
instanced of sclf-mui dei , excusable homicide, and petit lai- 
ceny and it is jiossible that capital punishments may be 
inflicted, and yet the offence be no telony, as in case of heitsy 
by the common law, which, tliough capital, never woikcd any 
lorieitine ot lands or goods o, an inseparable incident to telony 
And of the same nature was the punishment of standing 
mute, without pleading to an indictment , which at the com- 
mon law was capital, but without any forfeiture, and theie- 
foie such standing mute was no felony In short, the tiuc 
ciiterion of felony is forfeituie , lor, as sir Edward Coke justly 
obsei\es‘% m all felonies which are punishable with deatli, 
the offender loses all his lands m fee-simple, and also his goods 
and chattels , in such as arc not so punishable, his goods and 
chattels only 

The idea of felony is indeed so generally connected with r gg ^ 
tliat of capital punishment, that ue And it hard to separate* 
them , and to this usage the interpretations of the law do now 
conform And theiefoie if a statute makes any new offence 
Iclony, the law'i implies that it shall be punished with death, 
uz by Jiangmg as well as with loifeituie unless the offender 
piays the benefit of cleigy , which all felons arc entitled once 
to have, piovided the same is not expiessly taken away by 
statute And, in compliance herewith, I shall for the futine 
consider it also m the same light, as a generical term, in- 
cluding all capital crimes below tieason, having piemised 
thus much concerning the true nature and original meaning 
of felony, in ordei to account for the reason of those instances 
I have mentioned, of felonies that ait not capital, and capital 
offences that are not felonies which seem at fiist view repug- 

0 3 Inst 43 P 1 Inst 391 

1 1 Hawk I’ C. C.40 *73 Hawk PC c 33 s J1 

11 4 ' 
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nant to the geneial idea which we now enteitain of felony, as 
a crime to be punished by death whereas pioperly it is a 
crime to be punished by forfeiture, and to which death may, 
oi may not be, though it generally is, superadded 


I PROCEFD now to considei such felonies, as aie more im- 
mediately injuiioiis to the king’s pierogative Tlicse are, 
1 Offences i elating to tlic com, not amounting to treason 
2, Offences against the king’s council S The offence of 
serving a foieigri pi nice 4 The offence of embez/hng oi 
destroying the king’s aimoui oi stores of wai do which 
may be added a filth, 5 Deseitioii from the king’s aimies in 
time of wai 


1 OriENCLs It luting to the com, uiidei winch may be 
lanked some mfeiioi misdemeanors not amounting to felony, 
are thus declaied by a senes of statutes which I shall recite 
in the ordci of time And, first, by statute 27 Edw I c 3 
none shall bung pollaids and crockaids, which weie foreign 
coins of base metal, into the realm, on pain of foifeituie of life 
and goods (l) By statute 9 Edw III st 2 no sterling money 
C 99 ] shall be melted down, upon pain ol forfeiture theicof By 
statute 1 7 Edw 111 none shall be so hardy to bring false and 
ill money into the lealm, on pain of foifeiture of life and 
member by the persons importing, and the searcheis per- 
• nutting such importation By statute 3 Hen V st 1 to make, 
com, buy, or bring into the lealni any gally-halfjience, siiskias, 
or dotkuis, in order to utter them, is felony, and knowingly 
to leceive or pay either them oi blanks^ is forfeiture of an 
hundred shillings (2) By statute 14Eliz c 3 such as forge 

*■ Stat 2 Hen VI c 9 


( 1 ) Pollards, crockards, sciildings, brabants, eagles, Iconines, and pieces 
of many other denominations, were base coins, white m colour, compoiindtcl 
of Sliver, copper, and sulphur, introduced into the country by foieign raei- 
cliants m large qu mtities Sec Rudiug i 386 

(2) Gally-halfpence arc supposed to have been so called from their being 
imported into the icalin by Venetian md Genoese merchants, who navi- 
gated in gallie!» , the suskin was the Flemish seskin, or piece of six mites , 
the dotkin, tJie Holland doitkin, or dintkin, from which we now retain the 
word doit, to signify the smallest posable denomination of monc) , the 
blank, whuh was put tlown by -UJ 6 , is supposed to hive been i base 

17 wlnU 
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any foieign com, [of gold oi silver,] although it be not made 
cuirent here by proclamation, shall (with their aiders and 
abettors) be gudty of mispnsiou of treason a crime which wc 
shall heieaftei consider (J) By statute 13&14Cai II c 31 
the offence of melting down any current silver money shall be 
jninished with forfeiture of the same, and also the double 
Vcdue and tlie offendei, if a freeman of any to\\n, shall be 
disfranchised , if not, shall suffer six months’ imprisonment 
By statute 6&7 W III c 17 if any person buys or sells, or 
knowingly has in his custody, any clippings, or filings, of the 
coin, he shall foi Icit the same and 500/ , one moiety to the king, 
and the othei to the informer , and be branded in the cheek 
with the letter R By statute 8 & 9 W III. c 26 if any per- 
son shall blanch oi whiten coppei for sale (which makes it 
resemble silver) , or buy or sell oi offer to sell any malleable 
composition, which shdl be heavier than silver, and look, 
touch, and wear like gold, but be beneath the standaid oi if 
any person shall receive or pay at a less rate than it imports 
to be of (which demonstrates a consciousness of it’s baseness, 
and a fraudulent design) any counterfeit oi diminished milled 
money of this kingdom, not being cut in pieces , (an operation 
which IS expiessly dnected to be peifoinied when any such 
money shall be produced in evidence, and which any person, 
to whom any gold or silver money is tendeied, is empowered 
by statutes 9 8c 10 W III c 21 , 13 Geo III c 71 , and 
14 Geo III c 70 , to pel form at Ins own hazard, and the officei s 
of the exchequer and leceiveis geneial of the taxes are par- 
ticularly lequiied to peifoim ) all such peisons shall be 
guilty of felony , and may be prosecuted foi the same at any 
time within three months aftei the offence committed. But [ loo 
these piecautions not being found sufficient to prevent the 


white com struck by Hen V in France, after his appointment to the re- 
gency according to the treaty of Troyes Uuding i 492 499 ii 7 

(3) But by the 57G 3 c 126 the making, coining, counterfeiting, oi 
importing into the realm, knowing it to be counterfeit, and with intent to 
uttei, any kind of coin not the proper com of this realm, nor permitted to 
be current here, (* e not permitted by proclamation under the great seal,) 
but resembling, or intended to resemble any gold or silver com of any 
fmeign state, is made felony punishable with transportation for any term 
ot ycais not exceeding seven 
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utteiing of false or diminished money, which was only a mis- 
demesnor at common law, it is enacted by statute 15 Geo IL 
c. 28 that if any person shall uttei or tender in payment any 
counterfeit coin, knowing it so to be, he shall foi the first 
offence be iinpiisoned six months, and find sureties foi his 
good behaviour for six months more , for the second offence, 
shall be imprisoned two years, and find sureties for two years 
longer, and for the third offence, shall be guilty of felony 
without benefit of clergy Also, if a person knowingly tenders 
m payment any counterfeit money, and at the same time has 
more in Ins custody , or shall, within ten days after, know- 
ingly tender other false money, he shall be deemed a common 
utterer of counterfeit money, and shall foi the fii st offence be 
imprisoned one yeai, and find sureties for his good behaviour 
for two yeai s longer , and for the second, be guilty of felony 
without benefit of clergy By the same statute it is also en- 
acted, that, if any person counterfeits the coppei coin, he shall 
suffer two years’ imprisonment, and find sureties foi two 
years more By statute 1 1 Geo III c 40 persons counter- 
feiting coppei halfpence or farthings, with then abettors , oi 
buying, selling, receiving, or putting off any counterfeit copper 
money (not being cut in pieces or melted down) at a less value 
than It imports to be of, shall be guilty of single felony (4) 
And by a temporary statute (14 Geo III c 42 ) if any quan- 
tity of money, exceeding the sum of five pounds, being or 
purporting to be the silver com of this realm, but below the 
standard of the mint in weight or fineness, shall be imported 

(4) The elfect of this statute, thus changing a misdemeanour into a 
felony, lias been incidentally to dimmish the punishment , the fixed punish- 
ment for this olfcnce by the 15G2 c28 s6 having been two yeais’ im- 
prisonment, wheieas the impiisonmcnt for a clergyable felony cannot exceed 
one >ear, unless where otherwise specially provided The 37 G 5 c 126 
extended the piovisions ot these acts from halfpence and iarthings to all such 
pieces of copper money as bhall be coined and issued by the king, and as shall 
by his royal proclamation, be ordered to be deemed and taken as current 
money ot this realm The 43 G 3 ( 139 provides against the counter- 
feiting of foreign coppei com, or of other metal of less value thansiivei, 
not ordeied by proclamation to be t ikcn as current money of the lealm, 
making the offence a misdemeanour, punishable the first time by impri- 
sonment for any term not exceeding a yeai, and the second by trans- 
portation for seven years 
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into Great Biitain oi 1 1 eland, the same bhall ho forfeited in 
equal moities to the crown and prosecutor Thus much for 
offences relating to the coin, as well imsdemesnors as felonies, 
which I thought it most convenient to consider in one and 
the same view ( 5 ) 


(5) The 14 G 7 c 42 wa'i revived and made perpetual by the 79 G 7 
c 75, but so much of both as relate to the provision stated in the text 
lor the forfeituie of light silver coin, is repealed the 56 G 7 c 08 

Before closing this head of offences, it is right to notice that, how- 
ever the counterfeiting, impairing, and impoitmg of bisc money had been 
provided for, there seems to have been no distinct pro\ision against the 
cxpoitation of base money to the foreign dominions of the king till the 
38 G 7 c 67 This statute has made it an offence to export, or put on 
board any vessel, or even to have the custody of, any such com foi the 
purpose of exportation to any of his majesty’s islands or ( olonics in the 
West Indies or America, punishable by a forfeiture of the com, 200/ , and 
the double of the value oi the coin 

The number of statutes on the subject of the coin, whieli, after all, leave 
some offences unprovided for, and to be treated as common liw misdc- 
raesnors, makes this one of the most perplexing and intricate titles of the 
criminal law The expediency of a revision, and consolidation of them 
cannot be doubted , it would be found possible to repeal a great many, 
and leave the offences mentioned in them to the operation of the common 
law , and it would be easy very much to simplify thur provisions, and 
free them from many inconsistencies I have not attempted in a note 
to mention the numerous points that have been decided on them, be- 
cause It would be impossible to do so usefully within any reasonable 
limits 

It IS proper, however, to notice a class of offences connected with tins 
subject, which existed when the author Wrote but which he has omitted 
to give any account of 

The 0 E 5 St 2 c 1 and the 17 E 3 c 1 prohibited the exportation 
of gold or silver plate, or monej, which prohibition was confirmed and 
enforced by seveial statutes, m succeeding reigns The 15 C 2 c 7 mo- 
dified this general restraint, which had been found injurious, and permitted 
the cxpoitation of all soits of foreign coin or bullion of gold or silver 
This again was lestraincd by 6 and 7 W 3 c 17 , and by 7 and 8 W 3 
s 19 which last prohibited the exportation of any molten silver or bullion 
whatsoever in any form, unless upon due proof made in the manner therein 
described before the court of the lord mayor, and aldermen of London, 
that the same was foreign bullion, and never had been com of the realm, 
or clippings thereof, nor plate wrought within the kingdom But these and 
all other statutes to the same effect were repealed by the 59 G 3 c 49 and 
the gold and silver com of this realm, and also the bullion produced b;y melt- 
ing it, but not the clippings, or bullion produced by melting the clippings 
of the com, may now be manutactured or exported, or otherwise disposed 
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2 Ffionifs, againi>t the king’s council^ are these. First, by 
statute 3 Hen. VII c 14. if any sworn seivant of the king’s 
household tonspues oi confederates to kill any loid of this 

[ 101 ] realm, or other peison, sworn ol the king’s council, he shall 
be guilty ot felony Secondl}, by statute 9 Ann c 16 to 
assault, strike, wound, or attempt to kill, any pi ivy coun- 
sellor in the execution of his olhce, is made felony without 
benefit of cleigy 

3 Felonies in saving Joieign states, which service is genc- 
lalJy inconsistent with allegiance to one’s natiual pi nice, aie 
lesti allied and punished by statute 3 Jac I c 4 which makes 
It felony foi any person whatever to go out of tJie realm, to 
serve any foieign prince, without having first taken the oath 
of allegiance before his departuie And it is felony also [by 
tile same statute] foi «iny gentleman, or person of higher 
degree, oi who hath borne any office in the armj, to go out 
of the realm to serve such foreign prince or state, without 

* Set Vol I p«ig 232 


of, without restraint or penalty , so that, m effect, this class of offences 
is now expunged from the cnminal law 
Another curious offence connected with this subject, but now iilso ex- 
tinct, was the “ art or craft of iiiulti()lying gold or silver ” By the 5 H 4 
t 4 It was enacted that none from hencetorth shall use to multiply gold or 
silver, or use the craft of multiplication, and it any the same do, he shall 
incur the pain of felony The petition ot the commons on which this act 
passed, as cited by Lord Hale, 1 II PC 614 , states the reason to be not 
a belief in the reality of the art, but that ‘*manj men by colour of this 
multiplication make false money, to the great deceit of the king, and 
damage of his people,” He however was more credulous , m the 55 th 
year of his reign, he granted a patent to John Faceby and others, ad in^ 
vc&tigandum, prosequendum ct perjiciendunt quandnm prenosismnain medi-^ 
cina^n quintam essentiam, laptdem philosophorian nuncupaium^ neenm po~ 
icstatem faciendt ct exet ccndi trammutaiioncs metaltorum in verum aurum ct 
argentum with a non obstante of the stat of H 4 In Easter term, 7 E 6 
Dyer, 87 b is a case of a man’s confessing himself guilty ot multiplication, 
and of using red wine and other things necessary for the art The restraint, 
however, says Mr S Hawkins, P C B l e 18 s 15 having been found 
to have no other effect upon the unaccountable vanity of those who 
fancied such attempts to be practicable, but only to send them beyond sea, 
to tiy their experiments with impunity in other countries, the stat 5 H 4 
was at last wholly lepealcd by i W <1 M c 50 
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pieviously entering into a bond with two snieties, not to b( 
leconciled to the sec of Home, oi entei into any eonspnacy 
against his natuial soveieign And fuitliei by sUtulc 
9 Geo II c 30 enforced by statute 29 Geo II c 17 if any 
subject of Gicat Britain shall enlist himself, or if anj person 
shall piociue him to be enlisted, m any foreign service, oi 
detain or erribaik him foi that puipose, without licence iindei 
the king’s sign manual, he shall he guilty of feloii\ without 
benefit of cleigy but if tlie person, so enlisted oi enticed, 
shall discover lus seducei within fifteen so as In in ly 

be appiehended and convicted of tlie same, lie ^liall be indem- 
nified By statute 29 Geo II c 17 it is moieovei enacted, 
that to scive iindei the Fiench king, as a military ofhcei, 
shall be felony without benefit of clergy, and to cntei 
into the Scotch biigade in the Dutch •-ervice, without pre- 
viously taking the oaths of allegiance and abjiiiation, shall be 
a forfeiture of 500/ (6) 

4 Felony by imbczzhng or dcsttoymg the king’s atmom 
or warlike es, is, in the first [ilace, so declared to be by 
statute SlEliz c 4 which enacts, that it any person having 
the charge or custody of the king’s aimoiir, ordnance, ammu- 
nition, oi habiliments of wai , oi of any victual pio\ided foi 


(6) Both these last statutes arc now repealed by the 59 G J c G9 which 
provides in the most comprehensive terms against the offences mentioned 
above By this statute it is made a misdcniesnour punishable by fine oi 
imprisonment, or both, for any natural born subject of his m yestv, without 
licence under the sign manual, or signified by order in council, or by pro- 
clamation, to enter or agree to enter into the service, or under or m aid of 
any foreign prince or people, or person exercising or assuming to exercise 
the powers of government in any foreign state, province, oi pait thereof, 
as an officer, soldier, sailor, or in any warlike capacity whatsoever , or even 
to go abroad with that intent , or for any person whatever in any part 
ot his majesty’s dominions even to attempt to enlist any person for any oi 
these purposes The sixth section imposes a forfeit of 50/ on the master 
of any ship for every such person whom he shall knowingly take on board, 
and on the owner for every such person whom he shall knowingly even 
agree to take on board The ship to be detained till the penalty be paid, 
or bail found for the payment The seventh and eighth sections provide 
against the equipment, or arming wholly or partially of any ship, with in- 
tent to employ her as a ship of war, transport, or stoieship, in the service 
of any foreign state, or persons exercising any powei s of government 
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victualling the king's soldieis oi niaiineis, shall, eithei foi 
gam, 01 to impede his majesty's service, imbezzle the same 
[ 102 ] to the value of twenty shillings, such offence shall be felony. 

And the statute 22 Cai II c 3 takes away the benefit of 
clergy from this offence, and from stealing the king's na\al 
stoies to the \alue of twenty shillings, with a powei for the 
judge, after sentence, to transport the offendei for seven years 
Othci infeiioi imbezzlements and misdemesnoi s, that fall un- 
dei this denomination, are punished by statutes 9 & 10 W III 
c 41 1 Geo I st 2 c 25 9 Geo I c 8 and 17 Geo II 

c 40 , with fine, coiporal punishment, and imprisonment 
And by statute 12 Geo III c 24 to set on file, burn, or 
dcstioy any of lus majesty’s slaps of wai, whethei built, 
building, oi repairing, or any of the king’s arsenals, ma- 
gazines, dock-yauls, iopc-}aids, oi victualling oihees, oi 
materials thcieunto belonging , or military, naval, oi victual- 
ing stoies, oi ammunition, oi causing, aiding, procuiing, 
abetting, or assisting in, such offence, shall be felony without 
benefit of cleigy (7) 

(7) The 25G 3 c 50 , the 35G '5 c 2, the 39&4oG 3 c 89 , the 
52G 3 c 12, the 54 G 3 c 60 , the 54G 3 c 127, and perhaps other 
statutes, have been passed respecting the unbczzlenient, importation, and 
exportation of military and mannc stores , but it is in vain to attempt in a 
note an analysis of their minute provisions Some of these statutes, 
blit moie particularly the 59&40G 3 c 89 piovide against the unlawful 
receiving, or having possession of stores so embezzled or stolen With 
regard to the first class of offences, it should be observed, that the statutes 
are not intended to interfere with felonies at common law, but to provide for 
those cases, iii which the paity has such a possession of the goods before 
he cinbc/zlcs them, that in so doing he commits only a breach of trust, and 
not a larcenj This is a distinction which will be considered more fully 
hereafter (see post, p 231 ) , it will be enough to say now, by way of illus- 
tration, that though the statute of C 2 speaks only of embezzling to the 
value of 20^ , yet where an officer has but a bare charge of taking care of 
the stores m the king’s warehouses, or a mere authority to order them to 
be delivered to the workmen authorised to leccivc them, he will be guilty 
of felony at common law in stealing them, though the amount be under 20^ , 
exactly as the butler who steals his mastei’s plate, or the shepherd his 
master’s sheep, where they have but the charge, and the master still retains 
the possession 2 East PC c xvi s 53 

With regard to the second class of offences, it is to be observed, that 
certain marks specified m the statutes called the king’s marks, denote the 
original ownership in the king, and when that and the possession in the 
party are proved, the statutes throw on him the burthen of proving the 

legality 
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5 DEsrnnoN fiom the king’s aimies in time of wai, 
whether by land or sea, m England or in paits beyond the 
sea, IS by the standing laws of the land (exclusive of the an- 
imal acts of pailianient to punish mutiny and deseition), and 
paiticulaily by statute 18 Hen VI c 19 and 5Eliz c 5, 
made felony, but not without benefit of clergy But by the 
statute 2 & 3 Edw VI c 2. cleigy is taken away from such 
desGiteis, and the offence is made triable by the justices of 
every shire The same statutes punisli othei infer loi military 
ofleuces, with fines, imprisonment, uid otliei penalties (S) 

Icgalitv of such possession A possession stnclly speaking can only ht 
legal, where it was derived originally by purchase trom certain officers 
aiithonsed to sell king’s stores, who ought to grant ccrtific itcs of the sale 
to the purtliaseib But the presumption winch arises against the pnsonei 
from the non-pioduction of this ccitificate, is liable to be rebutted b) cir- 
cumstances, showing that in fact the possession was an honest one 

It has l>een usual of late m the annuil mutiny act, to provide tint the 
offence of cmbe/zling the public stores, when committed by offiecis, pay- 
masters, commissaries, or persons employed in that or similar depmnients, 
maybe tried by a general court martial, and the court is empowered to 
traiisiiort, fine, impuson, dismiss from the service, or pronounce incapable 
of further service, civil or military 

(8) The a7G 5 c 70 (continued by several acts, and made perpetual by 
^7 G 3 c 7 ) makes it a felony without benefit of clergy for anv one ma- 
hcionsly and advisedly to endeavour to seduce any soldier or sailor, or 
marine, from his allegiance, or to stir him up to mutiny, or to endeavour to 
make iny mutinous assembly, or to commit any traitorous or mutinous 
practice 
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OH A Pi FU Tlir LIGII rii, 

oi. PRAEMUNIRE. 


A THIRD species of offence inoie immediately aflectino 
the king and his government, tlioiigli not subject to 
capital punishment, is that of jnaimumrc , so called from the 
woids of the wut preparatory to the piosecntion theieof 

p) aemuniy t * facias A B cause A B to be foiewarned tliat 
he appear betoie us to answei the contempt whcicwith he 
stands charged which contempt is paiticiilaily lecited in tlie 
pieamblt to the wiit ^ It took lOs oiigmal from the ex^ 
oibitant powet claimed and cxeicisod in England by the 
pope, vvhicli even in the dajs of blind 7eal was too heavy foi 
oiu ancestors to beai« 

It may justly be obseived, that religious principles, which 
(when gen lime and pine) have an evident tendency to make 
tlieii professors bettei citizens as well as bettei men, havt 
(when pel verted and eironcous) been usually siibvei'sivc ol 
Civil goveinment, and been made both the cloak and tlie m- 
stiument of eveiy pernicious design that can be haiboured m 
the heart of man The unbounded authority that was cxei - 
cised by the Druids in the west, undei the influence of pagan 
superstition, and the terrible lavages committed by the Hna- 
cens in the east, to propagate the leligion of Mahomet, both 
Witness to the tiuth of that antient nniveisal observation, that 
in all ages and in all coiintiics, civil and ecclesiastical tyranny 
are mutually pioductive of each othei It is theicfoie tlie 
glory of the chuich of England, that she inculcates due obe- 
dience to lawful authoijty, an<l hath been (as hei prelates on 


* A birbiroiis ^sord tor 


Old ff/er 101 fdfi 1511 
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a tiying* occasion once expressed it m hci piinciplcs and 
piactice evei most lui questionably loyal The cleig} of hci 
pei suasion, holy in then docti ine^ and unblemished m tlieii 
lives and conveisation, are also model ate in then ambition, 
and entertain just notions of the tics of society and the lights 
of civil goveinment As in matteis of faith and raoiality 
they ackno^v ledge no guide but the Scriptiires, so, m matteis 
of external polity and ol private right, thej licrive all their 
title from the civil inagistiate, they look up to the king as 
then head, to the pailuimcnt as tlnar law-giver, and pnde 
themselves in nothing more )ustl}, than iii being Uue mem- 
bcis of the lIilucIi, emplialically /;?/ est ibli^hcd Whereas 
the notions of ectlesia'^tical hbeit^, m tlio^e who differ fioni 
them, as well lu one cxtieme as the othci, (toi I hcio only 
speak of exticines,) aie eqiiallv and totally destiuctive of those 
tics and oblig.iUons by vdnch all society is kept togctlici , 
equally enci caching on those lights, which leason and tlie 
oiiginal contiactof eveiy liee state m the universe liave vested 
111 the soveieign powei , and equally aiming at a distinct in- 
dependent supiemacy of then own, wheie spiiitual men and 
spnitual causes are conccrnetl The dicadtul effects of such 
II leligious bigotry, when actuated by erioneous principles, 
even of the protestant kind, aic sufficientlv evident fiom the 
history of the anabaptists in Geimany, the covenanters in 
Scotlaiul, and that deluge of sectaries in England, who 
murdered their sovereign, overtuined the church and mo- 
naichy, shook eveiy pillar of law, justice, and private pio- 
})eity, and most devoutly established a kingdom of the saints 
m their stead But these hoi i id devastations, the effects of 
nieie madness, oi of zeal that was nearly allied to it, though 
violent and tumultuous, were but of a shoit duration 
Wheieas the pi ogress of the papal policy, long actuated by 
the steady counsels of successive pontiffs, took deeper root, 
and was at length in some places with difficulty, in otheis 
nevei yet extirpated For this we might call to witness the 
black intiigues of the jesiiits, so lately triumphant ovci 
Chiistendom, but now universally abandoned by even the 
Homan catholic powei s but the subject of oui piescnt chap- [ jq 5 j 
ter rathei leads us to considei the vast stiides winch were 
foimerly made in this kingdom by the popish clei gy, how 
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nearly they ainved to effecting their grand design ; some few 
of the means they made use of for establishing their plan , 
and how almost all of them have been defeated or converted 
to better purposes, by the vigour of our free constitution, and 
the wisdom of successive parliaments. 

The antient British church, by whomsoever planted, was 
a sti anger to the bishop of Rome, and all his pretended 
authority But the pagan Saxon invaders, having driven the 
piofessors ot Christianity to the remotest corners of our 
island, their own conversion was afterwards effected by 
Augustin the monk, and other missionaries from the court of 
Rome This naturally introduced some few of the papal 
corruptions m point of faith and doctrine , but we read of no 
civil autlionty claimed by the pope in these kingdoms, till 
the aera of the Norman conquest , when the then reigning 
pontiff having favoured duke William in his projected in* 
vasion, by blessing his host and consecrating his banners, 
took that opportunity also of establishing his spiritual en- 
croachments and was even permitted so to do by the policy 
of the conqueror, m order more effectually to humble the 
Saxon clergy and aggrandize Ins Norman pi elates, pi elates, 
who, being bred abioad in the doctiine and practice ot 
slavery, had contracted a reverence and legardfor it, and took 
a pleasure in ri vetting the chains of a free-born people, (l) 

(l) Whatever was the extent of William’s submission to the papal 
power, It was regulated entirely by his own convenience His haughty 
and fearless nature was favoured by the circumstance of a divided papacy, 
and he carried his independence of Rome farther than most of his succes- 
sors before the Retorination He would not permit, any pontiff to be ac- 
knowledged in his dominions without his previous approbation, and he 
examined all letters fiom the court of Rome, on their arrival, before their 
publication was permitted Upon a demand made by Gregory VII for the 
arrears of Peter’s pence, he consented to it, as a payment commonly made 
through Europe, and which had been submitted to bj' his predecessors , 
but he positively refused to accede to a demand, made at the same time, 
that he should do homage for his crown William’s preference of Nor- 
man prelates seems to be misunderstood by the author, it is admitted, on 
all hands, that the Saxon clergy had ilcgeneratcd to a disgraceful state of 
Ignorance and sensuality, and that hij ^ppolntments were in general credit- 
able to himself^ and highly useful to the cause of religion it is also clear 
that the Norman pi elates partook of the general freedom of their country- 
men, and were not “bred in the doctrine or practice of slavery” — bee 
Turner’s and Lingard’s Histones 
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The most stable foiiniLitiOH of legal and rational govein- 
nient is a due subordination of rank, and a giadiial scdc of 
authority , and tyranny also itself is most surely suppoi ted by 
a legular increase of despotism, using from the slave to the 
sultan ; with tins diffeience, however, that the measure of obe- 
dience in the one IS grounded on the piinciples of society, and 
IS extended no farther than reason and necessity will waiiant; 
ill the other it is limited only by absolute will and pleasui e, with- 
out peimitting the infeiior to examine the title upon which it is 
founded More effectually, therefoie, to ensla\o the consciences 
and minds of the people, tlie lloinish cleigy themselves paid [ *] 

the most implicit obedience to their own supenois or pielatcs ; 
and they, m their turns, were as blindly devoted to the will 
of the soveieign pontiff, whose decisions tliey held to bo in- 
fallible, and Ills authority co-extensi\e with die Christian 
world Hence his legates a lahte weie introduced into 
eveiy kingdom of Europe, Ins bulls and dctietal epistles 
became the lule both of faith and discipline, his judgment was 
the final resort in all cases of doubt or difficulty, lus dcciees 
weie cnfoiced by anathemas and spiritual censures, he de- 
thioned even kings that weie refiactoiy, and denied to wIioIl 
kingdoms (when undutiful) the exercise of Christian ordi- 
nances, and the benefits of the gospel of God 

Bui, though the being spiritual head of the cluu*cli w is a 
thing of great sound, and of gi eater autlioiity, among men 
of conscience and piety, jet the couit ol Rome was lully 
apprized that (among the bulk of mankind) powei cannot be 
maintained without property, and therefoie ifs attention 
began very early to be rivetted upon eveiy method that 
promised pecuniary advantage The doctrine of puigatory 
was intioduced, and with it the purchase of masses to redeem 
the souls of the deceased New-fangled offences weie cie- 
ated, and indulgences were sold to the wealthy, for liberty 
to sin without danger The canon law took cognizance of 
crimes, injomed penance pro salute animaey and commuted 
that penance for money Non-residence and pluralities 
among the clergy, and marriages among the laity related 
within the seventh degree, were strictly piohibited by canon , 
but dispensations weie seldom denied to those who could af- 
ford to buy them In short, all the wealth of Christendom 

l 2 
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was gradually diaineJ by a tbousand channels, into llie coileis 
of the holy see 

The establishment also of the feodal system ui most of the 
govemments of Euiope, wheieby the lands of all puvate pio- 
pnetois ^\elc declared to be holden of the punce, gave a hint 
to the com t of Home foi iismpinga similai authority avei all 
tlie prcfei meats oi the Church A\hich began first in Italy, 
and giadually spread itself to England 'Jlie pope became a 
[ 107 ] feodal loid, and all oidniaiy patrons were to hold their light 
of pationage undei tins universal supeiioi Estates held by 
feodal tenure, being originally gi<itiiitous donations, weie it 
that time denominated haujiua, then veiy name as well as 
constitution was houowed, ind the caie of the souls of a 
parish thence came to be denominated a huufiu Lay fees 
were confuied by iintstitiiie or delivciy of coipoial posses- 
sion , and spiritual benefices, which at fiist were uinveisally 
donative, now received in like inannei a spiutual investituie, 
by institution fiom the bishop, and induction iindei Ins an 
thonty As linds escheated to the loid, in defect of a legal 
tenant, so benefices lapsed to the bishop upon non-piesent- 
ation by the pation, m the natuie of a spiutual escheat Tiie 
animal tenths collected from the clergy weie equivalent to the 
feodal lender, oi rent leseived upon a grant , the oath of ti- 
nonical obedience was copied from the oath of fealty icqiiiied 
horn tile vasal by his siipeiioi , and the of oni 

military teniiies, wheieby the fiist piofils of an heiPs estate 
weie ciuclly extoited by his loid, gave binh to as cuiel an 
exaction of fiist-fiuits from the beneficed clergy And the 
occasional aids and talhages, levied by the prince on liis va- 
sals, gave a handle to the pope to levy, by the means of his 
legates a laioe, peter-pence and other taxations 

At length the holy father went a step beyond any example 
of eithei emperor oi feodal loid He reserved to himself, by 
his own apostolical authority the presentation to all bene- 
fices which became vacant while the incumbent was attend- 
ing the court of Rome upon any occasion, oi on his joiiiney 
thithei, or back again, and moreovei such also as became 
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vacant by iii'> promotion to a bi&hopiick oi abbey “ etmmbi 
ad ilia peisonae consiievci tnt el ddmennl pu cleciionem aid 
“ quemvts ahum 7nodum assumi ” And tins last, the canonists 
declaied, was no deUiment at all to the pation, being onl^ 
like the change of a life in a teodal estate by the lord Dis- 
pensations to avoid these vacancies begat the doctrine of com-^ 
mendams (2) and papal j^^ovmons were the previous nomin- 
ation to such benefices, by a kind ot anticipation, before they 
became actually void though afterwards indiscriminately [ 108 ] 
applied to any light of pationage exeitcd or usuiped by the 
pope In consequence ot which the best livings were filled 
by Italian and othei foieign clergy, equally unskilled in and 
aveise to the laws and constitution oi England The veiy 
nomination to bishopncks, that antient piciogativc of the 
Clown, was wiestcd from king Heniy the fust (8), and after- 

(2) Commaidam is, properly, tfic commending oi committing a benefice 
to the charge of some clcik, until it may be conveniently provided with a 
pastor Tins definition seems to imply a vacancy of the bencficc, but 
comviendamsy whether temporary or permanent, arc ordinarily divided into 
two classes, those which arc granted rtUncrCy and those v/liich are gi anted 
capeie y the former prevent, and the htter supply a vacancy Thus pro- 
motion to a bibhoprick avoids all foimcr piomotions after consecration, 
but not befoic, if a dispensation of that avoidance is granted before cou- 
seeration, it is letuwrc , if it comci> aftcrwirds, it is caperc, or rccipot 
Hobart therefore denies the first to be a coinmcndani it ill, ‘‘my own 
benefice (says ho), cannot be commended to n\c and before conseci ation 
it icmains the grantee’s own But, however, the effects of the two »ue 
difieicnt, the fiist only preventing a vacancy, the incumbency eontinues 
in the same state m which it was before the promotion , the latter finds 
the church vacant, and docs not fill it, the commendatory is more in the 
nature of a guaidian or admiiiistratoi , th in an incumbent, and cannot use 
all the wilts, oi do all tlie acts whieh an incumbent can 

Whatever ecclesiastical authoiity was m itself lawful to be cxcicised, 
tlioiigh the exercise of it by the pope was an usurpation, became revested 
in the king at the icformation, it is he, then fore, who by mandate to the 
archbishop of Canterbury, under the 8 c 21 now giants coni- 

mendams But the reformation did not give him the illegal powei of the 
pope, and therefore the consent of the patron to a commenclam is in all 
eases necessary Burn Ecc Law, ii p 1 Hobart 140 3 Lev 377 

(3) This IS shortly expressed , the point in dispute was not so much the 
nomination to bishopncks, as the right of investiture hy the ling and 
crosier Lay fiefs having been annexed to bishopncks, kings contended 
that the feudal lights and duties followed as a matter of course, of which 
none was more important than that a tenant should not be admitted to a 
fief without his loulS consent, and should pciloim fealty and homage on 
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wards from his siiccessoi king John , and seemingly indeed 
conferred on the chapters belonging to each see, but by 
means of the frequent appeals to Rome, through the intricacy 
of the laws winch i eguiated canonical elections, was eventually 
vested in the pope And, to sum up this head with a trans- 
action most uiipaialleled and astonishing in it’s kind, pope 
Innocent III had at length the effrontery to demand, and 
king John had the meanness to consent to, a resignation of 
his Clown to the pope, whereby England was to become for 
evei St Petei’s patiimony, and the dastaidly monarch le- 
accepted Jus sceptic from the hands of the papal legate, to 
hold as the vasal of the holy see, at the annual lent of a. thou- 
sand inaiks (4) 

admission On the otlier hand, the popes contended that the nng and 
crosier were the emblems of spiritual jurisdiction, with which laymen had 
no right to interfere Henry yielded the ring and crosier, but insisted 
that bishops should do fealty and homage before a grant of the tempo- 
lalties, which was conceded It might seem that the church gamed sub- 
stantially little by this compromise , and so Dr Lingard asscrts , but, in 
truth, the advantage gained was very important, for before the grant of the 
ring and crosiei, the new bishop’s consecration could not be complete , 
and, therefore, the power of withholding it operated as a veto in an early 
stage of the election , whereas when the vacancy was actually filled up, it 
became a more diflicalt and less gracious thing to refuse the temporalties 

With regard to the right of nemmation, which the author calls “that 
anticnt prerogative of the ciown,” however antient a prerogative, and 
antient it undoubtedly was, it was itself, nevertheless, an mfnngeraent of 
the original constitution of the church, according to which bishopricks 
were filled by the election of the clergy and laity of the respective dio- 
ceses But the diocesan clergy had first excluded the laity, and then had 
been themselves excluded by the cathedral, and in some instances conven- 
tual, chapters , and when bishopricks became endowed with large temporal 
possessions and power, it seemed but a necessary consequence that the crown 
should have a controul over the manner of filling them Long usage had 
legalized, what reason had first introduced See Lingard, Hist n 169 
Hal lam, Midd Ages cap 7 

(4) The dispute between John and Innocent III was owing to the 
exercise of another power assumed by the papal court , that of not merely 
deciding cases of contested elections,, but of filling up the place vacated by 
the irregularity of the election or unfitness of the elected The monks of 
Christ Church at Canterbury, without asking the royal licence, or waiting 
for the concurrence of the provincial bisliops, had elected Reginald their 
sub-pnor archbishop , then a part of them, with the usual licence and con- 
currence, elected John de Gray, bishop of Norwich Innocent decided 
that the light of election was m the monks, but that their choice was in- 
1 7 formal , 
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Another engine set on foot, oi at least greatly improved, 
by the court of Rome, was a master-piece of papal policy. 

Not content with the ample provision of tithes, which the law 
of the land had given to the parochial clergj, they endea- 
voured to giasp at the lands and iiihentancei* of the kingdom, 
and (had not the legislature withstood them) would by this 
time have probably been masters of every foot of ground m 
the kingdom To this end they introduced the monks of the 
Benedictine and othei rules, men of sour and aiisteic lehgioii, 
sepal ated from the woild and it’s concerns b^ a vow of pei- 
petual celibacy, yet fascinating the minds ni the people by 
pretences to extraoi dinary banctity, while all their aim was 
to aggiandize the power and extend the influence gf their 
gland supeuoi the pope. And as, in those times of civil 
tumult, great rapines and violence were daily committed by 
overgrown loids and their adherents, they were taught to be- 
lieve, that founding a monasteiy a little before their deaths 
would atone for a life oi incontinence, disorder, and blood- 
shed Hence iniiumeiable abbeys and religious houses were 
built within a century after the conquest, and endowed, not C 109 ] 
only with the tithes of parishes which weie lavished from the 
secular clergy, but also with lands, manors, lordships, and 
extensive baronies And the doctiine inculcated was, that 
whatevci was so given to, oi pui chased by, the monks and 
friars, was conseciated to God himself, and that to alienate 
oi lake it away was no less than the sin of sacnlege. 

f MIGHT here have enlarged upon other conti ivances, 
which will occur to the lecollection of the reader, set on foot 
by the court of Rome, for effecting an entne exemption of 
it’s cleigy tiom any inteicouise with the civil magistrate, 
such as the sepaiation of the ecclesiastical court from the 
tempoial, the appointment of it’s judges by merely spiritual 

formal , ami that the bishop of Norwich’s election was void, because made 
before Reginald’s had been formally annulled, and thereupon he appointed 
Stephen Langton, an English clergyman at Rome John lefiised to- re- 
cognise him, upon which his kingdom was first interdicted, and after four 
years he himself deposed Sec Lmgard (Ihst in 22 — 42 ), whoenteis into 
some Liuious reasoning, and states sonic cuuoig facts to establish that the 
surrender of John was not so disgraceful an act as it has been commonly 
considered 
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authonty without any interposition from the crown, tlie 
exclusive jurisdiction it claimed over all ecclesiastical persons 
and causes , and the p W2legtu?n clencale^ or benefit of clergy, 
which delivered all clerks from any trial oi punishment ex- 
cept before their own tiibunal But the history and progress 
of ecclesiastical couits as well as of purchases in mortmain*, 
have already been fully discussed in the preceding volumes 
and we shall have an opportunity of examining at large the 
natuie of the privilegium clencale m the progress of the pic- 
sent book And therefore I shall only obseivo at piesent, 
that notwithstanding this plan of pontifical powei was so 
deeply laid, and so indcfatigably pin sued by tlie unwearied 
politics of the court of Rome thiough a long succession of 
ages, notwithstanding it was polished and inipioved by the 
united endeavonis of a body of men, who engrossed all the 
learning of Euiope for centimes togethei , notwithstanding 
it was firmly and resolutely executed by persons the best cal- 
culated for establishing tyranny and despotism, being fired 
with a bigoted enthusiasm, (which pie\ ailed not only among 
the weak and simple, but even among those of the best na- 
tural and acquired endowments,) unconnected with thou fel- 
low-subjects, and totally indifferent what might befal that 
posterity to winch they boic no endearing i elation — yet it 
vanished into nothmg, when the eyes of the people weic a 
[ 110 ] htde enlightened, and they set themselves with vigour to op- 
^ pose it So vain and udiculous is the attempt to li\o in 
society, without acknowledging the obligations whieli it Iiys 
us under, and to affect an entne independence of that civif 
state, which piotects ns in all our lights, and gives us cvciy 
other liberty, that only excepted of despising the laws of iht 
community 

Having thus, in some degree, endeavoured to trace out the 
original and subsequent piogiess of the papal usuipalions in 
England, let us now retuin to the sUitutcs of piaemwwt, 
winch wcio flamed to encounter this overgiown yet inci easing 
evil King Edwaul I , a wise and magnanimous prince, set 
himself in earnest to shake off this seivilc yoke^ He would 
not suffei his bishops to attend a gtneial council, till ihe^ had 
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swoin not to receive the papal benediction He made 
of all papal bulles and processes attacking Scotland in de- 
fiance of one and seizing the temporalties of Ins cleig\, who 
iindei pietence of another refused to pay a tax imposed by 
paihament (5) He stiengtheued the statutes of inoitrnain, 
thcicby closing the great gulph, in which all the lands of the 
kingdom weie m danger of being swallowed And, one of 
his subjects having obtained a bulle of excommunication 
against anothei, he ordeied him to be executed as *i traitoi, 
accoiding to the antient law “ (6) And in the tliii t> -fifth 
year of his reign was made the first statute against papal pio- 
visions, being, accoiding to sii Edwaid Coke*, die foundation 
of all the subsequent statutes o\ i)uicmuni) which we lank as 
an offence immediately against the king, because evciy en- 
couiagemeiit of the papal powei i*' a diiimiiition of the aii- 
thoiity of the crown 


In the weak reign of Edwaid the second the pope again 
cudeavoiiied to eiicioach, but the pailiament mantully with- 
stood him , and it was one of the principal ai tides dinged 
against that unhappy pi nice, that he had given allowance to 
the bulles of the see of Rome But Edward the thud was of 
a temper extremely diffeient and to lemedy these inconve- 
niences fiist by gentle means, he and his nobility wiotc an [ 111 ] 
expostulation to the pope , but receiving a menacing and 
contemptuous answei, withal acquainting him, that the em- 
peioi, (who a few years before at the diet of Nurcmbcig, 

A D 1323, had established a law against provisions \) and 

I3ro Abr tit Coronc 115 Treawrif * 2 583 

11 5 Rep p I fol 12 SO Ass 19 Mt>d Un Hist xxix 29^ 

(5) At this time the clergy taxed themselves , it was not, therefore, for 
refusing to pay a tax imposed by parliament, in which they would hive 
been fully justified, but for procuring a bulle, by which the clergy ot ill 
Christian countries were forbidden to grant to laymen the revenues ol 
then benefices, without leave of the holy sec, and undci the protection 
of it refusing the king a fifth, that he issued a proclamation of outlawiy 
against them, and took possession of all their lay fees, goods, and chattda 
Lingard, Hist iii 340 

(b) But because that lawe had not of long time beene put m execution, 
the chancellor and trcasiuer kneeled before the kinir, and obtained grace 
for him, so as he was onely banished out of the ludiuc Davis, 95 and 
the flatUa lef tried to in Brookt 

IS 
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also the king of Fiance, had lately submitted to the holy see, 
the king replied, that if both the empeior and the French 
king should take the pope's part, he was ready to give battle 
to them both, in defence of the liberties of the crown. Heie- 
upon more sharp and penal laws were devised against pro- 
visors *, which enact severally, that the court of Rome shall 
not present or collate to any bishoprick or living in England , 
and that whoever disturbs any patron m the presentation to a 
living by virtue of a papal provision, such provisor shall pay 
fine and ransom to the king at his will, and be imprisoned 
till he renounces such provision , and the same punishment 
IS inflicted on such as cite the king, or any of his subjects, 
to answer in the court of Rome And when the holy see 
resented these proceedings, and pope Urban V attempted to 
yevrve the vasalage and annual rent to which king John had 
Subjected his kingdom, it was unanimously agreed by all the 
estates of the realm in parliament assembled, 40 Edw III , 
that king John's donation was null aiul void, being without 
the concurrence of parliament, and contrary to his coronation 
oath and all the tempoial nobility and commons engaged, 
that if the pope should endeavour by piocess or otherwise to 
maintain these usuipations, they would resist and withstand 
him with all then power 

In the leign of Richard the second, it was found necessary 
to sharpen and strengthen these laws, and therefore it was 
enacted by statutes 3 Ric II c 3 and 7 Ric II c 12 fiist, 
that no alien should be capable of letting his benefice to farm, 
in order to compel such as had crept in, at least to reside on 
their preferments and, afterwards, that no alien should be 
[ 112 ] capable to be presented to any ecclesiastical preferment, 
under the penalty of the statutes of provisors By the sta- 
tute 12 Ric. II c 15 all liegemen of the king, accepting of a 
living by any foreign provision, are put out of the king's pro- 
tection, and the benefices made void To which the statute 
13 Ric. II. St. 2. c.2. adds banishment and forfeiture of lands 
and goods and by c 3. of the same statute, any person bnng- 
ing over any citation oi excommunication fiom beyond sea, 

* Stat25Edw III st 6 27 Ldw III »n Seld mFlet 10 4 

st 1 cl 18£dw.lll st,l c4 and 
bt.2 c 1,2, 3, 4, 
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on account of the execution of the foregoing statutes ofprovi- 
sors, shall be imprisoned, forfeit his goods and lands, and 
moreover suffei pam of life and member 

In the writ for the execution of all these statutes the words 
praemumy e facias^ being (as we said) used to command a cita- 
tion of the party, have denominated in common speech not 
only the wnt, but the offence itself of maintaining the papal 
power, by the name of piaemunue* And accordingly the 
next statute I shall mention, which is generally referred to 
by all subsequent statutes, is usually called the statute of 
p)acmuni)e It is the statute 16llic II. c 5 which enacts, 
that whoever proem es at Rome, or elsewhere, any transla- 
tions, processes, excommunications, bulles, instruments, or 
other things, which touch the king, against lam, his crown, 
and realm, and all pei sons aiding and assisting therein, shall 
be put out of the king’s protection, their lands and goods for- 
feited to the king’s use, and they shall be attached by their 
bodies to answer to the king and his council or piocess of 
praemitmy e facias shall be made out agamst tliem as in other 
cases of provisors (7) 

By the statute 2 Hen IV c 3 all persons who accept any 
provision from the pope, to be exempt from canonical obe- 
dience to then proper ordinary, are also subjected to the 
penalties of p) acmunn e And this is the last of our antient 
statutes touching this offence, the usurped civil power of the 

(7) In the parliament in which this statute was drawn up, the king upon 
the petition of the commons, had inquued of the estates of the realm, what 
they would do, if the pope were to e^LCOinmunicatc bishops for instituting 
the king*s presentees, where they had obtained judgment in the king’s 
courts against the appointees of the pope; or should attempt to tiaoslate 
them from their present sees to other sees out of the kingdom (a mode then 
in use for getting rid of an obnoxious bishop) The answer of the loids^ 
and commons was in substance that they would stand by the king, to live 
and die, against proceedings such as these, which would be subversive of the 
rights of the crown The prelates agreed in their condemnation of such 
acts, and their determination to resist them, but declared that they did not 
intend to deny the pope’s general right of excommunication and translation 
Upon these answers the statute was framed , Doctor Lingard doubts whether 
It was ever formally passed, but it was always acted on, and has been legis- 
latively recognised as a valid statute in many instances Lingard’s [list.iv 
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bishop of Home being pictty well bioken down by these sta- 
tutes, as Jijc) usurped leiigious powei was m about a ceiituiy 
afterwards, the spirit of tlie nation being so nnicli laised 
[ 113 ] against ftweigners, that about this time, in the leign of Henry 
the fifth, the alien priories, or abbeys for foreign monks, weie 
suppressed, and their lands given to the ciown And no 
faither attempts were aftet wards made m support of tlicsc 
foreign jurisdictions 

A LEAKNFD wntci, bcfoic referred to, is therefoie greatly 
mistaken, when he says", that in Ileniy the sixth’s time the 
aicKbishop of Canterbiuy and otiici bishops ofleied to the 
king a laige supply, it he would consent that all laws against 
provisors, and especially the statute IG Ric II, might be le- 
pealed, but that this motion was i ejected This account is 
mcoircct in all it’s blanches For, fiist, the application, 
which he piobably means, was made not by the bishops only, 
but by the unanimous consent of a piovincial synod, assem- 
bled m 1439, 18 Hen VI , that verj^ synod vhicli at the same 
time lefused to confirm and allow a papil bulle, which then 
was laid befoie them Next, the pin port of it was not to 
piocuie a lepeal of the statutes against provisois, or that of 
Richard II m particular, but to lequest that the penalties 
thcieof, which by afoiced construction weie applied to all that 
sued in the spiritual, and even in many temporal, coiiits of 
this lealm, might be turned against the proper objects only, 
those who appealed to Home, or to any foreign jurisdiction 
the tenoi of the petition being, that those penalties should 
“ be taken to extend only to those that commenced any suits 
“ 01 procured any wnts or public instruments at Rome oi 
elsewhere out oi England , and that no one should be pi o- 
secuted upon that statute foi any suit in the spiiitiial courts 
or lay jurisdictions ol this kingdom ” Lastly, the mo- 
tion was so fai from being rejected, that the king promised 
to recommend it to the next pailiainent, and in the mean 
time that no one should be molested upon this account And 
tlie clergy were so satisfied with then success, that they gr.mted 
to the king a whole tenth upon this occasion ^ 

[1111 indeed so fai wjs the archbishop, who piesidcd m 

this synod, fiom countenancing the usuipcd powci of the 
" Day % Wjik Ma^ Lid ui 5J) 
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pope in this realm, that he evei a finn opposor of it 
And, paitiLulailv in the leion ot Ilemy the fihh, he pie- 
vented the kino's uncle fiom being then made a caidinal, and 
legate a f liom the pope, upon the nieie piinciple of 
it’s being within the mischict of pa]ial inovisions, and deio- 
gatory fiom the liberties ot the English chinch and nation (8) 
For, as lie expressed himself to the king in his lettei upon 
that subject, he was bound to oppose it by his hgcance, 
and also to ijiiiL himsell to God ind the church of this 
land, ol which God and the king had made hnn go\cinor* 
This was not the language ot a piclate additted to the slaveiy 
ol the sec ot Rome, but of one wlio w is indeed of piinciplcs 
so vciy opposite to llie papal iisuipations, that iii tlu }car 
preceding tins synod, 17 Hen \ I, he ictused to conseciatc 
a bishop ot Ely, that was nominated by pope Eugomus IV. 
A conduct quite consonant to his loimci behaviour, in 
6 I Ten VI , wlien lie icfused to obey the commands of pope 
Mat till V, who had lequiicd him to cxcit his endea\ours to 
lepeal tlie statute of 'pracmtimi l execi ahile ilhid 
as the holy tathei phiases it) , winch lefiisal so fai exaspci- 
ated the couit of Rome against him, that at length the pope 
issued a bulle to suspend him from his office and authoiit^, 
which the aichbishop disregaided, and appealed to a geneial 
council And so sensible weie the nation of then primate's 
meiits, that the loids spnitual and tempoial, and also the 
univeisity ot Oxfoid, wiote lettei s to the joope in his defence, 
and the house of commons addiossed the king, to send an 
ambassadoi foithwith to his lioliness, on behalf of the aich- 
bishop, who had incuried the displea'^ure of the pope foi op- 
posing the excessive powei ot the couit of Home p 
P SccWilk Concil Mag Br Vol III digression , if indeed it be a digression 
passiMf and Dr Duck’s life of arch- to shew bow contrary to the scnti- 
bishop Chichele, who was the pi elate ments of so learned and pious a pro- 
here spoken of, and tlie munificent late, even in the days of popery, tliosc 
founder of All Souls college in Ox usurpations were, which the statutes 
ford in vindication of Vk^hose memory of liraemumre and provjsors were made 
the author hopes to be excused this to restrain 

(8) This prelate (Henry Beaufort, the Bishop of Winchester,) became 
cardinal in the icigii of his gicat-ncphew Henry the Sixth, but he was 
compelled to promise, that he would do no act in the execution of his 
office which might derogate fiom the rights of the crown, oi of the subject, 
and *1 protest was made in the king’s name against the entiy of any legate 
into the kingdom, except on the king’s petition — Lingnrd, v 145 
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Thjs then is tlie oiiginni meaning of the ofiTeiice, whicli 
we call praemunire, viz introdiiciug a foieign powei into 
this land, and creating impel lum in imperio^ by pajing tliat 
obe<lience to papal process, which constitutionally belongetl 
to the king alone, long before the reformation in the leign of 
Henry the eighth at which time the penalties of praemunire 
were indeed extended to more papal abuses than before ;* as 
the kingdom then entirely renounced the authoiity of the sec 
of Rome, though not all the coirupted doctrines of the 
Homan church. And therefore by the several statutes of 
!24' Hen VIII c 12, and 25 Hen, VI II c 19 &21 to appeal 
to Rome from any of the king’s courts, which (though illegal 
before) had at times been connived at , to sue to Rome foi 
any licence or dispensation ; oi to obey any process from 
thence , are made liable to the pains pr aemunir e* And, in 
order to lestore to the king in effect the nomination of vacant 
bishopncks, and yet keep up the established forms, it is en- 
^icted by statute 25 Hen, VI 1 1 c 20 that if the dean and 
chapter refuse to elect the person named by the king, or any 
archbishop or bishop to confirm or consecrate him, they shall 
tall within the penalties of the statutes of praemunire Also 
by statute 5 Eliz c 1 to refuse the oath of supremacy will 
incur the pains of praemtimnej and to defend the pope’s ju- 
risdiction in dlls realm, is a praemunire for the first offence, 
and high treason for the second So, too, by statute 1 3 Ehz 
c 2. if any one import any agnm Dei, crosses, beads, or othei 
superstitious things pretended to be hallowed by the bishop 
of Rome, and tender the same to be used, oi receive the 
same with such intent, and not discover the offender, or if .i 
justice of the peace, knowing thereof, shall not within foui- 
teen days declare it to a privy counsellor; they all incur 
praemunire But importing oi selling mass-books, or otbci 
popish books, is by statute 3 Jac I c 5 § 25 only liable to 
a penalty of forty shillings Lastly, to contribute to the 
maintenance of a Jesuit’s college, or any popish seminal y what- 
ever, beyond sea , or any person in the same , or to conti i- 
bute to the maintenance of any jesuit oi popish priest iii Eng- 
land, IS by statute 27 Ehz c.2 made liable to the penalties of 
praemunire. 

Thus fai the penalties ot praemunire seem to have kept 
within the piopei bounds of then original institution, the de- 
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pressing the power of the pnpe but, tliey being pjinis of no 
inconsiderable consequence, it has been thouglit fit to apply 
the same to other heinous ofTences , some of which bear more, 
and some less, relation to this original offence, and some no 
relation at all. 

Thus, 1 By the statute 1 & 2 Ph & Mar. c 8 to molest 
the possessors of abbey lands granted by parliament to Henry 
the eighth, and Edwaid the sixth, is o. pi aemuntre. 2 So 
likewise is the offence of acting as a broker or agent in any 
usurious contract, when above ten pet cent interest is taken, 
by statute 13 Eliz. c 8. (9) 3 To obtain any slay of proceed- 

ings, othei than by arrest of judgment or writ of error, m 
any suit for a monopoly, is likewise a praemumt by statute 
21 Jac I c 3 4 To obtain an exclusive patent for the sole 

making oi importation of gunpowdei or arms, or to hinder 
others from importing them, is also a praemumt e by two 
statutes the one 16 Car I c 21 the other 1 Jac II c 8. 
5 On the abolition, by statute 12 Car 11. t, 24 of purvey- 
ance and the prerogative of pre-emption, or taking any 
victual, beasts, or goods for the king’s use, at a stated price, 
without consent of the proprietor, the exertion of any such 
power for the future was declared to incur the penalties of 
ptaeimmiic (10) 6 To assert, maliciously and advisedly, by 

speaking or writing, that both or eithei house of pai Iiament 
have a legislative authority without the king, is declared a 
praemunire by statute 13 Car II c 1 7 By habeas corpus 

act also, 31 Car II c 2 it is fx pt aeninmt and incapable of 
the king’s pardon, besides othei heavy penalties % to send any 

‘J See Vol I pag 287 See Vol I pag 1*38 Vol III. pag 137 

(9) Several statutes (see Vol II p 463 ) have reduced the legal rate of 
interest , but none seems to have repealed this clause of the statute of 
Elizabeth 

(10) This IS a mistake By the statute, any person exercising purveyance 
for the future is to be imprisoned by the justices neai, and proceeded 
against by indictment at the next sessions , and the party grieved may, 
besides, bring a civil action, and recover treble damages and treble costs . 
but the penalties of pvtsmunire are indicted only as in the case of mono- 
polies just before mentioned, where a party, after notice that the action 
IS grounded on the statute, obtains any stay of proceedings or execution, 
other than by authority of the court, arrest of judgment, or wnt of error 
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subject of this lealm a piisonci into puts beyond the seis 
8 13}^ tlie statute 1 AV M st 1 c 8 persons ot eighteen 
jeais of age, letusing to tike the nc\v oaths of allegiance, as 
well as supieniacy, upon teiidei by tlie piopei niagistiatc, aie 
subject to the penalties of a jv aemimii e ^ and by statute 
[ 117 ] 7 8c 8 W III c 24 seijeants, coiinsellois, pi octois, attorneys, 
and all ofiiceis of couits piactising without having taken the 
oaths of allegiance and supieinacy, and subsciibed tlie de-» 
claiation against popeiy, aie guilty of a p acmunin^ vvlicthei 
the oatb be tendeied oi no (11) 9 By the statute 6 Ann 

c 7 to a^seit maliciously and diiectlv, by pleaching, teach- 
ing, oi advised speaking, that the then pietendcd piincc of 
Wales, oi any peisoii otliei than iccoiding to tlie acts of set- 
tlement anduiiioii, hath any i^ght to the tin one ol these king- 
doms, oi that tilt fing and paihainent cannot make Liws to 
lihiit the descent of the ciovvn, such pleaching, teaching, oi 
advised speaking is a piaemunne as wiitiiig, punting, oi 
publishing the same eloetiines amounted, ivt may lemcmhci, 
to high tieason 10 By statute 6 Ann c 23 if tlie assembly 
of peers in Scotland, convened to elect then sixteen lepie^- 
sentatives in the Biitish pailnment, shall piesume to ticat ol 
iriy othei mattei save only the election, thej incui the pe- 
nalties of a piCKmiiunt 11 The statute 6 Geo I c 18 
(enacted in the }eai aftei the infamous south-sea pi eject had 
beggaied half the nation) makes all unwairantahle niulei- 
takings by unlawful subsci iptions, then commonly known by 
the names of bubbles, subject to the [lenalties n jn atmmm e 
12 The statute 12 Geo III c 11 subjects to the penalties 
of the statute oi2)yacmuniic all such as knowingly and wilfully 
solemnize, assist, oi aie piesent at, any foi bidden maiuage of 
such of the descendants of the body of king George II as 
aie by that act piohibited to contract matrimony without the 
consent of the ciown^ 

Having thus mcpiiied into the natme and seveial species 
of p)aemuni)e^ iPs punishment may be gathered fiom the foie- 
going statutes, which aie thus shortly summed up by su 
Edward Coke * “that fiom the conviction, the defendant 
* Scl Book I ch 4 M Inst 1‘29 


(11) See ante, p 58 (o) 
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“ shall be out of the king^s protection, and his lands and 
‘‘ tenements, goods and chattels, forfeited to the king and 

that his body shall lemain in piison at the king* s pleasure 
‘‘ oi (as othei authorities have \i) dm ing life ^ ” both which [ 118 ] 
amount to the same thing , as the king by his prerogative 
may any time remit tlie whole, or any part, of the punish- 
ment, except in the case of tiansgressing the statute ol habeas 
CO) pus ( 1 2) 'Fhese foi fcilures here inflicted, do not (by the way) 
bung tins offence within oui formei definition of felony, 
being inflicted by paiticulai statutes, and not by the common 
law But so odious, sii Edwaul Coke adds, was this offence 
of p)ae}nunitc, that a man that was attainted of the same 
might have been slam by any other man without danger of 
law because it was piovided by law tint any man might 
do to him as to the king’s enemy, and any man may lawfully 
kill an enemy However, the position itself, that it is at any 
time lawful to kill an enemy, is by no means tenable it is 
only lawful, by the law of natuie and nations, to kill him m 
the heat of battle, oi loi necessai} self-defence And to ob- 
viate such savage and mistaken notioiis\ (13) the statute 
5 Ell/ c 1 pioviJes, that it shall not be lawful to kill any 
pel son attainted in a p) aonunu any law, statute, opinion, or 
exposition of law to the contiaiy notwithstanding But still 
such delinquent, though piotcctcd as a part of the public 
liom public wiongs, can bung no action foi any private in- 
jmy, how atrocious soever, being so far out of the protection 
of the law, that it will not guard his civil lights, nor leniedy 
any grievance which he as an individual may suffer And no 
man, knowing him to be guilty, can with safety give him 
comfort, aid, oi ichct^ 

1 IjuUt 199 ' Bro Ahr t Cnrone 197 

Stat 25 h<] III St 5 c 22 y 1 Hawk PC c 19 s 47 

(12) It seeing hanll} to 'imount to the Mine thing, — in the one case, 
the term ot iinprisonincnt would be at the discretion of the court, voluntas 
Vomim Regis in cunii , in the other, the court would have no discretion, 
but must pronounce the sentence of imprisonment for life, and the paity 
would be left for any remission of it to tlie royal meicy, {voluntas Domini 
Regis tn camerd ) See post, p 121 

(13) There was moie ground for this notion than is implied in the text, 
for the statute referred to m the margin, which is one of those against 
provisors, expressly enacts, that he who offends “ against such provisors in 
bod), goods or other possessions, shall be excused before all men, and for 
such offence shall never be gneVed, or let at the suit of any one.” 

VOL IV K 
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CHAPTER THE NINTH. 

OP MISPRISIONS AND CONTEMPTS 
AFFECTING THE KING AND 

GOVERNMENT. 

'J'HE fourth species of offences, more immediately against 
the king and government, are entitled misprisions and 
contempts 

Misprisions (a term derived from the old French, mespris , 
a neglect or contempt) are, in the acceptation of our law, 
generally understood to be all such high offences as are under 
the degree of capital, but nearly bordering thereon and it 
IS said, that a mispiision is contained in every treason and 
felony whatsoever , and that if the king so please, the oflender 
may be proceeded against for the misprision only“ And 
upon the same principle, while the jurisdiction ot the star- 
chamber subsisted, it was held that the king might remit a 
prosecution for treason, and cause the delinquent to be cen- 
sured in that court, merely for a high misdemesnor as hap- 
pened in the case of Roger earl of Rutland, m 43 EIiz who 
was concerned m the earl of Essex’s rebellion ^ Misprisions 
are generally divided into two sorts , negative, which consist 
m the concealment of something which ought to be revealed , 
and positive, which consist in the commission of something 
which ought not to be done 

[ 120 ] I Of the fiist, or negative kind, is what is called misprision 
tieasofi, consisting in the bare knowledge and concealment 

* Yearb 2 Bic III 10 Staundf ** Hudson of the court of slar-cham- 
P C 37 K«1 71 1 Hal PC 374 bcr MS in Mus Snt (1) 

1 Hawk P C t 20 


(i) This haa been since published in the Collectanea Jundica vol u 
pp 1 — 241. See post, p 268 
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of treason, without any degree of assent thereto * for any 
assent makes the party a principal traitor , as indeed the con- 
cealment, which was construed aiding and abetting, did at 
the common law m like manner as the knowledge of a plot 
against the state, and not revealing it, was a capital crime at 
Floience and in other states of Italy®* But it is now enacted 
by the statute 1 & 2 Ph & M. c 10 that a bare concealment 
of treason shall be only held a misprision This concealment 
becomes criminal, if the party apprized of the treason does 
not, as soon as conveniently may be, leveal it to some judge 
of assize or justice of the peace ^ But if there be any pro- 
bable circumstances of assent, as it one goes to a treasonable 
meeting, knowing before-hand that a conspiracy is intended 
against the king, or, being in such company once by accidentf 
and having heard such treasonable conspiracy, meets the same 
company again, and lieais more of it, but conceals it, this IS 
an implied assent in law, and makes the concealer guilty of 
actual high treason ® 

Therk is also one positive misprision of treason, created so 
by act of paihameiit The statute 13 Eli? c 2 (2) enacts, 
that those wlio forge foreign com [of gold or silver], not cur- 
lent in this kingdom, then aiders, abettors, and procurers, 
shall all be guilty of misprision of tienson. For, though the 
law would not put foreign com upon quite the same footing as 
oui own, yet, if the cncunistances of trade concur, the falsi- 
fying it may be attended witli consequences almost equally 
peinicious to the public, as the counterfeiting of Portugal 
money would be at present , and thei efore the law has made 
it an offence just below capital, and that is all For the 

*' Guicciurd Hist b 3 & 13 ® 1 Hawk P C c 20 a 3 

1 Hdl r C 372 


(2) This ought to be l4Eii/ c 3 , an i the author has been led into 
the mistake by implicitly copying llawkins, but the IsLhiS c 2 did also 
create a positive misprision of treason in the concealing the offer of a bulle, 
OP instrument of leconcihation to the see of Rome, for six Weeks after 
the offer made, and the 23 Khz c I made the offence of aiding and main- 
taining those who had been guilty of the treasons constituted by that Jtet, 
liable only to the penalties of misprision of treason By the word dtditt lA 
this aiCt, 14Eliz c 5 , Lord Hale says, are intended aiders of the fkef, ftot 
aiders of the person, as receivers and comforters l H P C 376 

K 2 
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punishment of misprision of tieason is loss of the profits of 
lands duimglife, foifeiture of goods, and imprisonment during 
life ^ Which total forfeiture of the goods was originally m- 
[ 121 ] dieted while the offence amounted to principal treason, and of 
course included in it a felony, by the common law , and there- 
fore IS no exception to the geneial lule laid down m a former 
chapter that wherever an offence is punished by such total 
foifeiture, it is felony at the common law 

Misprision o/ feloiiy is also the concealment ot a felony 
which a man knows, but nevei assented to , tor if he assented, 
this makes him eithei piincipal oi accessory And the pu- 
nishment of this, m a public officer, by the statute Westm 1. 
3 Edw. I c 9 , is imprisonment for a year and a day , in a 
common person, imprisonment for a less, discretionary time , 
and, in both, fine and ransom at the king's pleasure which 
pleasuie of the king must be observed, once tor all, not to 
Signify any extrajudicial \^ill of the sovereign, but such as is 
declared by liis repiesentatives, the judges in his courts of 
justice, voluntas legis in cmia^ non in cameja^ " (3) 

There is also another species of negative misprisions 
namely, the concealing oj ti casui e-ii ove^ which belongs to the 
king or his grantees hy pieiogative loyal the concealment 
ot which was formerly punishable by death ‘ , (4) but now only 
by fine and im prison men 

II Misprisions, which aie merely positive, aie generally 
denominated contempts oi high mtsdemesno? s ^ of which 

f 1 Hal P C *371 ‘ Gian 11 c 2 

s Sec pag 94 j 3 Inst 133 

“ 1 Hal P C 37^ 

(3) The words m the statute, ‘applicable to a common person, are 
le Roy piendra a eur grtutmeid^ whith Lord Coke explains, “ at the 
king’s suit the\ shall be fined grievously and imprisoned ” But the statute 
with regard to common persons punishes only the ** not suing and arresting 
felons at the summons of the sheriff, and cry of the county and seems 
hardly to apply to misprision of felony in them, as defined in the text If 
the officer be unable to pay the fine, he shall be imprisoned three years 
2 Inst 171 

(4) It 18 not clear, from the passEige m GlanviUe, whether the punishment 
was death, or loss of member 
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1 The fiist and principal is the mal-admimstration of 
such high officers, as are in public trust and employment 
This IS usually punished by the method of parliamentary 
impeachment wherein such penalties, short of death, are 
inflicted, as to the wisdom of the house of peers shall seem 
pioper , consisting usually of banishment, imprisonment, fines, 
or perpetual disability Hitheito also may be referred the 
offence of uahtzzling the public money^ called among the Ro- [ 122 ] 
mans peculatm^ which the Julian law punished with death m 

a magistrate, and with deportation, or banishment, in a pri- 
vate person With us it is not a capital crime, but subjects 
the committer of it to a discretionary fine and imprisonment 
Other mispiisions aie, m geneial, such contempts of the exe- 
cutive magistiate, as demonstrate themselves by some arrogant 
and undutiful behavioin towards the king and government. 

These are 

2 CoNiDMprs against the king’s pi ei o^ative* As, by 
refusing to assist him foi the good of the public , either in his 
councils, by advice, if called upon, or in his wais, by per- 
sonal sen ice foi defence of the realm, against a rebellion oi 
invasion’ Under which class may be lanked the neglecting 
to join the posse comitatus^ oi powei of the county, being theie- 
unto required by the sheriff or justices, according to the 
statute 2 Ilcn V c 8 which is a duty incumbent upon all that 
aic fifteen yeais of age, under the degree of nobility, and able 
to travel*" Contempts against the pieiogative may also be, 
by preferring the interests of a foreign potentate to those of 
our own, or doing or i eceiving any thing that may create an 
undue influence m favour of such extrinsic powei , as, by 
taking a pension from any foieign prince without the consent 
of the king " Oi, by disobeying the king’s lawful commands , 
whethei by writs issuing out of his couits of justice, or by a 
summons to attend his privy council, or by letters from the 
king to a subject commanding him to icturn from beyond the 
seas, (for disobedience to which his lands shall be seized till 
he does return, and himself afterwards punished,) or by his 
writ of Tie exeat tegnum (5), or proclamation, commanding the 

^ Inst 4 18 9 Lamb Eir 233 

* I Hawk PCc 22 82 "3 Inst 144 

(5) BeeVol I p 266 
K S 
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suhjeet to stay at fiome ® Disobedience to any of these com- 
mands IS a high misprision and contempt , and so, lastly, is 
disobedience to any act of parliament, where no particular 
penalty is assigned for then it is punishable, like the rest of 
C 123 ] these contempts, by fine and impnsonment, at the discretion 
of the king*s courts of justice p 

3. Contempts and misprisions against the king’s person 
and government^ may be by speaking or writing against them, 
cuising or wishing him ill, giving out scandalous stories con- 
cerning him, or doing any thing that may tend to lessen him 
in the esteem of his subjects, may weaken his government, or 
may raise jealousies between him and his people. It has 
been also held an offence of this species to drink to the pious 
memory of a traitor, or for a cleigyman to absolve persons 
at the gallows, who there persist in the treasons for which 
they die * these being acts whicli impliedly encourage lebel- 
hon And for this species ot contempt a man may not only 
be fined and imprisoned, but sufiei the pillory or oihei in- 
famous corporal punishment (6) 111 like mannci, as in the 
antient German empire, such persons as endcavouicd to sow 
sedition, and disturb the public traiujuillity, were condemned 
to become the objects of public notoriety and derision, by 
carrying a dog upon their shoulders from one great town to 
another The emperors Otho I and Fredeiic Baibai ossa in- 
flicted this punishment on noblemen of the highest rank ' 

4. CoNiEMPis against the king’s not amounting to 

treason ov pyaemumre^ are the denial of his right to the crowni 
m common and unadvised discourse, for, if it be by advisedly 
speaking, we have seen* that it amounts to a praemuntte. 
This heedless species of contempt is, however, punished by 

° See Vol I pag 266 Mod Un Hist xxix 28 119 

P 1 Hawk P C c 22 b 5 * See pag 91 

^ lUd. c 2% 


(C) By the 56 G 3 c 138, the punishment of the pillory is abohshed, 
esieept m cases of perjury, or subornation of perjury, and wilful, false, and 
corrupt affirmation or subornation thereof, amounting to perjury , and fine 
or impnsonment, or both substituted for it This punishment, however, 
has since (perhaps through inadvertency) been inflicteil by the 57 G 3 c 12. 
(see ante, p 102 ), and, I believe, is repeated in the annual mutiny acts 
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our law with fine and imprisonment. Likewise if any per- 
son shall in any wise hold, affirm, or maintain, that the com- 
mon law of this realm, not altered by parliament, ought not 
to direct the right of the crown of England , this is a mis- 
demesnor, by statute 13 Ehz. c 1 and punishable with for- 
feiture of goods and chattels (7) A contempt may also arise 
from refusing or neglecting to take the oaths, appointed by 
statute for the better securing the government, and yet 
acting in a public office, place of trust, 01 other capacity, for [ 124? ] 
which the said oaths are required to be taken , viz. those of 
allegiance, supremacy, and abjuration , which must be taken 
within SIX calendai months after admission. The penalties 
for this contempt, inflicted by statute 1 Geo I st. 2 c. 13 
are very little, if any thing, shoitot those of a jpraemumie 
being an incapacity to hold the said offices, or any other to 
prosecute any suit to be guardian or executor to take any 
legacy or deed ot gift , and to vote at any election for mem- 
bers of parliament and aftei conviction the offender shall 
also forfeit 500/ to him or them that will sue for the same 
Members on the foundation of any college in the two uni- 
versities, who by this statute are bound to take the oaths, 
must also register a certificate thereof m the college-register, 
within one month after, otherwise, if the electors do not 
remove him, and elect another within twelve months, or 
after, the king may nominate a person to succeed him by his 
great seal or sign manual Besides thus taking the oaths for 
offices, any two justices of the peace may by the same statute 
summon, and tender the oaths to, any person whom they 
shall suspect to be disaffected and every person refusing the 
same, who is properly called a non-juror, shall be adjudged 
a popish recusant convict, and subjected to the same penalties 
that were mentioned 111 a former chapter which m the end 
may amount to the alternative of abjuring the realm, or suf* 
fering death as a felon (8) 

5 Contempts agamst the palaces or cowls of jmtice 
have been always looked upon as high mispiisions and by 

* See pag 55 

(7) This statute was made for the queen’s life, and has expired 

(8) But see pp 58,59 nn (6) (7) 
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the antient law, before the conquest, fighting in the king'y 
palace, or before the king’s judges, was punished with death 
So, too, in the old Gothic constitution, there were many places 
privileged by law, quibuii majot revet eiitia et secuntas debetur, 
nt tanpla etjiidicia, quae sanita habehantiir, — arces et aula 
regts^ ^dentque loais quihhet prnesente aid advent aide rege"^ 
[ 125 ] And at present, with us, by the statute 3^ Hen VIII c 12 
malicious striking in the king’s palace, wheiein Ins royal per- 
son lesides, whereby blood is drawn, is punishable by perpetual 
imprisonment, and fine at the king’s pleasiiie, and also witli 
loss of the offender’s light hand, the solemn execution oi 
which sentence is presciibed iii the statute at length 

But sinking in tlie king’s superior courts ot justice, in 
Westtiiinster-hall, oi at the assizes, is made still more penal 
than even in the king’s palace The reason seems to be, 
that those coints being antiently held in the king’s palace, 
and befoie the king himself, sinking theie included thefonner 
contempt against the king’s palace, and something more , viz 
the disturbance of public justice Foi this leason, by the 
antient common law beloic the conquest striking in the 
king’s courts of justice, or diavving a sword therein, was a 
capital felony and oui modern law retains so much of the 
antient seventy as only to exchange the loss of life foi the loss 
of the offending limb Therefore a stroke or blow in such a 
coint of justice, whether blood be diawii or not, oi even 
assaulting a judge sitting in the court, by drawing a weapon, 
without any blow struck, is punishable with the loss of the 
right hand, impnsonment for life, and foileiture of goods and 
chattels, and ot the profits of his lands during life’^ A re‘<cuc 
also of a prisoner from any of the said courts, without striking 
a blow, is punished with perpetual nnpiisonmeut, and forfeiture 
of goods, and ot the profits of lands during hfe^ being looked 
upon as an offence of the same nature with the last, but only, 
as no blow is actually given, the amputation ol the hand is 
excused. For the like reason, an affiay, or not, near the 

Sinst 140 LL Alured cap 7 <^34 Staiind P C S8 3 Inst 140,141 
“ Stiernh dejure Goth / 3 c 3 / 1 Hawk P C c 21 s 5 

LL Inae c G IL Canut 56 
LL, Alured c 7 
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said courts, but out of their actual view, is punished only 
with fine and impiisonment ^ 

Not only such as are guilty of an actual violence, but of [ 126 ] 
thieatening or reproachful words to any judge sitting in the 
couits, are guilty of a high misprision, and have been pu- 
nished with large fines, inipnsoninent, and corporal punish- 
ment" (9) And even m the inferior couits of the king, an 
affiay oi contemptuous behaviour is punishable with a fine 
by the judges theie sitting, as by the steward in a court-leet, 
or the like ^ 

LiivFwise all such, as are guilty of any injurious treatment 
to those who are immediately under the piotection of a court 
of justice, are punishable by fine and imprisonment as if a 
man assaults oi threatens his adveisaiy foi suing him, a 
counsellor oi attorney foi being employed against him, a 
juror foi his verdict, or a gaolei oi othei ministerial officer 
foi keeping him m custody, and properly executing his 
duty winch offences, when they proceeded farthei than 
bate threats, were punished in the Gothic constitutions v\ith 
exile and forfeituic of goods 

Lastly, to eiideavoui to dissuade a witness from giving 
evidence, to disclose an examination before the privy council, 
oi, to advise a prisonei to stand mute (all of which are im- 
pediments of justice) , are high misprisions, and contempts of 
the king’s couits, and punishable by fine and impiisonment 
And antiently it was held, that it out of the grand jury dis- 
closed to any person indicted the evidence that appeared 
against him, he was thereby made accessory to the offence, if 
felony and in ticason a principal And at this day it is 
agreed, that he is guilty of a high misprision®, and liable to 
be fined and imprisoned ^ 

^ Cro Car 37S “ Stiernh dejure Golft I ^ 

Ibid 503 ^ See Bar 212 27 Ass pi 44 §4 

^ 1 Hawk P C c 21 s 10 foi 138 

3 Inst 141, 142 f I Hawk PC c 21 s 1 5 

(9) It has been determined, that a judge sitting at nm prim has the power 
of fining even a defendant conducting Ins own defence to a criminal charge, 
for contempt of the court in the course of that defence R v Davisony 
4 B &A 329 
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CHAPTER THE TENTH. 

OP OFFENCES against PUBLIC 
JUSTICE. 


'pHE order of our distribution will next lead us to take into 
consideration such crimes and misdemesnois as more 
especially affect the commonwealth^ or public polity of the 
kingdom which, however, as well as those which are pecu- 
liarly pointed against the lives and security of private subjects, 
are also offences against the king, as the patet famihas of the 
nation to whom it appertains by his regal office to protect 
the community, and each individual therein, from every 
degiee of injuiious \iolence, by executing those laws, which 
the people themselves in conjunction with him have enacted , 
or at least have consented to, by an agreement either expressly 
made in the persons of their i epresentatives, or by a tacit and 
implied consent presumed from and proved by immemorial 
usage. 


The species of crimes which we have now before us, is 
subdivided into such a number of inferior and subordinate 
classes, that it would much exceed the bounds of an elemen- 
tary treatise, and be insupportably tedious to the leader, 
weie I to examine them all minutely, or with any degree of 
critical accuracy I shall therefore confine myself principally 
to general definitions, or descriptions of this great variety 
of offences, and to the punishments inflicted by law for each 
particular offence, with now and then a few incidental ob- 
servations referring the student lor more particulars to other 
voluminous authors , who have treated of these subjects with 
greater precision and more in detail, than is consistent with 
the plan of these Commentaries 
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The cnn]e3 and nnsileniesnors that more especially affect 
the commonwealth, may be divided into five species , viz of- 
fences against public against the public against [ ] 

public trade^ against the public healthy and against the public 
police or oecononiy , of each of which we will take a cursory 
view in their order. 

First, then, of offences against public justice some of 
which are felonies, whose punishment m«iy extend to death , 
others only misdemesnois I shall begin with those that 
are most penal, and descend gradually to such as are of less 
malignity 

1 Imbezziing oi vacating lecoids, or falsifying certain 
other proceeilings m a couit of judicature, is a felonious offence 
against public justice It is enacted by statute 8 Hen VI c. 12 
that if any clerk, or othei person, shall wilfully take away, 
withdraw, oi avoid any record, or process m the superior 
courts of justice in Westminster-hall, by reason wheieof the 
judgment shall be reveised or not take effect, it shall be felony 
not only in the principal actois, but also in their procurers 
and abettors And this may be tried either in the king’s 
bench or common pleas, by a juiy de mcdietate half officers 
of any of the superior courts, and the other half common 
jurors Likewise by statute 21 Jac I c.26 to acknowledge 
any fine, lecovery, deed enrolled, statute, recognizance, bail, 
or judgment, m the name of another person not privy to the 
same, is felony witliout benefit of clergy (1) Which law 
extends only to pioceedings m the courts themselves, but 
by statute 4^ W & M c 4* to personate any other person (as 
bail) before any judge of assize oi other commissioner autho- 
rized to take bail in the country, is also felony For no man’s 
property would he safe, if lecords might be suppressed or 
falsified, oi persons’ names be falsely usurped in courts, or 
before their public officers 

2 To prevent abuses by the extensive power, which the 
law IS obliged to repose in gaolers, it is enacted by statute 


(l) But the attaiacier does not work any corruption of blood, or for- 
feiture of dower 
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HEdw.III c 10 that if any gaole) by too great duress of 
imprisonment makes any pusoner, that he hath in ward, be- 
[ 129 ] come an appicwcn oi an appellot against his will that is, as we 
shall see hereafter, to accuse and turn evidence against some 
other pel son it is felony in the gaolei For, as sir p]dward 
Coke obseives'*, it is not lawful to induce or excite any man 
even to a just accusation of another, much less to do it by 
duress ot impusonment and least of all by a gaoler, to whom 
the pnsonei is committed for safe custody 

3 A liiiiiD offence against public justice is ohstmcting the 
execution of lawful p ocess This is at all times an offence of 
a very high and presumptuous natiiie , but more particularly 
so, when it is an obstruction ot an airest upon criminal pro- 
cess And It hath been holden, that the party opposing such 
ariest becomes payticeps a imims that is, an accessoiy 

m felony, and a principal in high treason ^ (2) Formerly one 
of the greatest obstructions to public justice, both of the civil 
and criminal kind, was the multitude of pretended privileged 
places, wheie indigent persons assembled together to shekel 
themselves from justice, (especially in London and Southwark), 
under the pretext of their having been antient palaces of the 
crown, or the like*' all of which sanctuaries toi iniquit^y are 
now demolished, and the opposing of any pi ocess theiein is 
made highly penal, by the statutes b&QWIII c 27 5 9 Geo I 
c 28 , and 1 1 Geo 1 c 22 , which enact, that persons opposing 
the execution of any process m such pretended privileged 
places within the bills of nioitality, or abusing any officer in 
his endeavouis to execute his duty therein, so that he receives 

=* 3 Inbt 91 virons, the Savoy, and ihe Mint in 

^ 2 Hawk PC t 17 si Southwark 

' Such as JFhite-Fners, and its en- 


(2) It seeing that there must be i knowledge ol the party’s guilt ot the 
particular specits of offence, to implicate the person opposing his arrest, as 
accessary to the crime (see Hawkins in the place cited), though where the 
party is actually in the custody of in accredited officer, as i constable or 
bhenlF, he that rescues him must at his peril take notice of the crime with 
which he is charged It should, however, be understood in all these cases, 
that where clergy is taken away from the original felony by statute, the 
person so hindering bis arrest shall still have his clergy 1 Hale P C 60G 
Seethe 1&2G 4 c 88 p ni n (<?) 
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bodily hurt, shall be guilty of felony, and transported for 
seven years and persons in disguise, joining in or abetting 
any not or tumult on such account, or opposing any process, 
or assaulting and abusing any officer executing or for 
having executed the same, shall be felons without benefit of 
clergy {S) 

4 An escape of a person ancsted upon criminal process by 
eluding the vigilance of his keepers before he is put in hold is 
also an offence against public justice, and the paity himseU is 
punishable by fine or impi isonment '' But the officer permit- 
ting such escape, eithei by negligence or conm\ance, is much [ 130 ] 
more culpable than the prisoner, tlie natural d^^sire of liberty 
pleading strongly m his behalf, though he ought in strictness 
of law to submit himself quietly to custody, till cleared by the 
due course of justice Officers therefore who, aftei an est, 
negligenilij permit a felon to escape, are also punishable by 
fine® but voluntary escapes, by consent and connivance of 
the officer, arc a much moie serious offence foi it is generally 
agreed that such escapes amount to the same kind of offence, 
and are punishable in the same degree as the offence of which 
the prisoner is guilty, and for which he is ni custody, whether 
treason, felony, or trespass And this wliethei he were 
actually committed to gaol, or only under a bare arrest ^ But 
the officer cannot be thus punished, till the original delinquent 
hath actually leceived judgment or been attainted upon vei- 
dict, confession, or outlawry, of the crime for which he was 
so committed oi aiicstcd otheiwise it might happen, that 
the officer might be punished toi tre ison oi felony, and the 
person arrested aild escaping might turn out to be an innocent 
man. But, befoi e the conviction of the principal party, the 
officer thus neglecting his duty may he fined and imprisoned 
for a misdemesnoi * (4) 

^ 2 Hawk PCcl7s5 *1 Hal P C 598, 9 2 Hawk 

1 Hal P C 600 P C c 19 s 26 

1 Hal P C 590 2 Hawk P C 

c 19 s 22 

(3) The 9G 1 c 2S , by which the capital punishment was imposed upon 
the offence last desenbed, has been repealed m that part by the 1 G 4 
c 116 

(4) The offence for which the party is in custody must be a coital crime 

at 
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5. Breach of prison by the offender himself, when com- 
mitted for any cause, was felony at the common law** or even 
conspiring to break it ’ But this severity is mitigated by the 
statute frangentibus prt sonant^ 1 Edw. 11. st 2., which enacts, 

that no person shall have judgment of life oi member for 
breaking prison, unless committed foi some capital offence 
So that to break prison and escape, when lawfully committed 
foi any treason or felony, lemains still felony as at the common 
law, and to break prison, (whether it be the county-gaol, the 
stocks, or othei usual place of security,) when lawfully con- 
fined upon any other inferior charge, is still punishable as a 
high misdemesnor by fine and imprisonment For the statute 
[ 131 ] which ordains that such offence shall be no longer capital, 
never meant to exempt it entirely from every degree of 
gumshmentJ. (5) 

^ 1 Hal P C 607 1 2 Hawk P C c 18 b 21 

' Bract M tr 2 c 9 


at the time he I9 suffered to escape, in order to make the voluntary tsca[)L 
capital in the officer So that if A is in custody for having dangerously 
wounded B and the officer suffers him to escape , though B should after- 
wards die, and A thcieupon become guilty of murder, yet the escape will 
not be capital, for A was in custody only for a misdemeanour at the time 
of the escape Hawk PC B 2 cI 9 s 25 This rule applies also to 
breaches of prison within the exception of the statute of Ed 2 Ib c 18 
s 14 

The provisions already mentioned in the text, reach cases only where 
the escape is actually effected , but by the 16 G 2 c 31 , which is mentioned 
for another purpose in the following page, it is made a felony punishable 
by transportation for seven years, to assist any prisonei in attempting to 
make his escape from the custody of any officer or person having lawful 
charge of him by virtue of a warrant of commitment for treason or felony 
(except petty larceny), expressed in such warrant (and therefore a com- 
mitment on suspicion is not within the act, 1 Leach, 97, Walder’s case) , or 
to assist any felon in attempting to make his escape from any boat or ship 
carrying felons for transportation, or from the contractor for their transport- 
ation, his assigns or agents, or any person to whom such felon shall have 
been delivered, in order for transportation 

(5) The offence of pnson-breach is in law and reason also complete, 
whether the party was or was not guilty upon the charge for which he was 
imprisoned , and therefore Hale lays it down that he may be tned and have 
judgment for it, before trial of the principal felony At the same time, with 
more mercy than consistency, he lays down that, if he has been tried for 
the principal felony and acquitted, he shall not be tned for the prison- 
breach, or may plead his acquittal in bar l Hale, H P C 61 1 The 

practice 
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6, Rescue is the forcibly and knowingly freeing another 
from an arrest or imprisonment ; and it is generally the same 
offence m the stranger so rescuing, as it would have been in 
a gaoler to have volmifartly permitted an escape A rescue, 
theiefore, of one apprehended for felony, is felony, for treason, 
treason, and for a misdemesnor, a misdemesnor also. But 
here likewise as upon voluntary escapes, the principal must 
first be attainted or receive judgment before the rescuer can 
be punished and foi the same reason , because perhaps in 
fict it may turn out that there has been no offence committed 
By statute 11 Geo II c 26, and 24? Geo II c.4-0 iffiveormore 
persons assemble to rescue any retailers of spirituous liquors, 
or to assault the informers against them, it is felony, and 
subject to transportation for seven years By the statute 
16 Geo II c 31 to convey to any prisoner in custody for 
treason or [any] felony [except petty larceny] any amis, in- 
struments of escape, or disguise, without the knowledge of the 
gaoler, though no escape be attempted, or any way to assist 
such prisoner to attempt an escape, though no escape be 
actually made, is felony, and subjects the offender to trans- 
portation foi seven years or if the prisoner be in custody for 
petit larceny or other inferioi offence, or charged with a debt 
[damages or costs amounting in the whole to] 100^, it is then 
a misdemesnor, punishable with fine and imprisonment And 
by several special statutes^, (fi) to rescue, or attempt to rescue, 
1 Hal P C 607 Post 34 1 

* 6 Geo T C 23 (Transportation ) 19 Geo II c 34 (Smuggling ) 25 

9 Geo I c 22 (Black-act ) 8 Geo II Geo II c 37 (Murder ) 27 Geo II 
c 20 (Destroying turnpikes, &t ) c 15 (Black-act ) 

practice iii consequence, I believe, is to try for the principal felony first, 
and in case of acquittal, to abandon the prosecution for pnson-breach 

(6) Other statutes might be added to those cited in the margin, which 
will however be more conveniently noticcil under the several offences to 
which they reply As to those cited, theCG 1 c 23 will be considered 
hereafter, the capital punishment for rescuing persons in custody under 
the greater number of the offences specified in the 9 G 1 c 22 , and 27 G 2 
c 15 jhas been taken away by 4 G 4 c 54 , and transportation or impnson- 
ment with or without hard labour substituted , the iG 4 c 115 has re- 
pealed the capital part of the SG 2 c 20 , substituting the punishments 
last mentioned , the 52 G 5 c 143 has done the same with the 19 G 2 c 34 
The I& 2 G 4 c88 IS a general statute made for the amendment of the 
law of rescue It provides, that where any one shall be convicted of felony 
for the rescue, or assistance in the rescue of any one, and be thereupon 

entitled 
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any person committed for the offences enumeiated in those 
acts, IS felony without benefit of cleigy and to rescue, oi 
attempt to rescue, the body of a felon executed for murder, is 
single felony, and subject to ti ansportation for seven yeais 
Nay, even if any person be charged with any of the offences 
against the black-act, 9 Geo I c.22 and being required by 
Older of tlie privy council to surrendei himself, neglects so to 
do for forty days, both he and all that knowingly conceal, aid, 
abet, oi succour him, aie felons without benefit of clergy 

[ 132 ] 7 Another capital offence against public justice is the 

1 etuy ning Jr om transportation^ oi being seen at laigc in Great 
Britain, before the expiration of the teim for which the offen- 
der was ordered to be transported, or had agreed to tiansport 
himself This is made felofiy without benefit of clergy in all 
cases, by statutes 4 Geo I c 11 6 Geo I c 23 1 6 Geo II 
c 15 and 8 Geo III c 15 as is also the assisting them to 
escape from such as are conveying them to the port of ti ans- 
portation (7) 

8 An eighth is that of taking a reward^ undei pretence of 
helping the ownei to his stolen goods This uas a contrivance 
carried to a gieat length of \iilainy in the beginning oi the 


entitled to clergv, and be liable to one yearS imprisonment, the court 
instead thereof may sentence him to transportation for seven years, or to 
imprisonment with or without hard Liboiir for \ny term not less than one 
nor more than three years ind it provides also, that where any one shall 
be convicted of a misdcmcdnoui for assaulting any officer or other person, 
with intent to hinder the lawful apprehension or detainer of any person 
chaiged with or suspected of felony, the court may, in addition to any pu- 
nishment to which such offender is alieady habit, sentence him to hard 
labour for any term not exceeding two years, nor less than six months 
(7) So much of all these statutes as rtl ites to the punishment ol persons 
returning from transportation, is repealed by tht 50 t c 84 , .i general 
act on the subjLLt ot ti ansportation By sect 22 the offence *s made ci 
pital, and may be tried cither in the county or place where the party shall 
be apprehended, or from which he was ordued to be transported By the 
same section, the offence of rescuing, or attempting to rescue, or of con- 
veying disguise, instrument for escape, or arms to any one while in the act 
of being removed or transpoited, is made punishable in the same manner 
as pnson-breach A reward of 20/ is to be given for the discovery and 
conviction of any such offender at large 
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reign of Geoige the fir^t the confedeiates* of the felons tlius 
disposing of stolen goods, at a cheap rate, to the owners them- 
selves, and thereb)' stifling ail farther inquiry The famous 
Jonathan Wild had nndei limi a well-disciplined corps of 
thieves who brought in all their spoils to him , and he kept a 
soit of public office for lestonng them to the owners at half 
price To prevent which audacious piactice, to the luin and 
111 defiance of public justice, it wis enacted by statute 4 Geo I 
c 11 that whoevei shall take a icward under the pietence of 
helping any one to stolen good^, shall suflei as the felon who 
stole them , unless he causes such principal felon to be appre- 
hended and brought to trial, and also gives evidence against 
them Wild, still continuing in his old piactice, was upon 
this statute at last convicted and executed’" (8j 

9 Rlcfiving of stolen goods, kno'wtufr them to he stolen, is 
also a high niisdemesnoi and iffiont to public justice We 
have seen in a foimcr chapter", that thi-. offence, which ts only 
a misdemesnoi at common law, by the statutes 3 W & M c 9 
and 5 Ann c 31 makes the offender accessory to the thelt 
and felony Rnt because the accessory cannot in geneial be 
tiled, unless with the piincipal oi aftei the piincipal is con- 
victed, tho leceivers by that means fieqiieiitly eluded justice 
To lemedy which, it is enacted by statute 1 Ann st 2 c 9 
and 5 Ann c 31 that such leceivers may still be prosecuted 
for a misdemesnoi, and ])unished by fine and imprisonment, 
though the principal felon be not befoie taken so as to be [ 133 ] 
prosecuted and convicted And, in case of receiving stolen 
lead, iron, and ccitain other metals, such offence is by statute 
29 Geo II c 30 punishable by transportation tor fourteen 
years ^ So that now the pioseciitor has two methods in his 
choice either to punish the receiveis for the misdemesnor 
immediately, before the thief is taken'’, or to wait till the 

See stat 6 Geo I c 21 § 9 of goods stolen by bum &c iit 

" See pag 38 the Thames 

See aho statute 2 Geo III c 28 p Foster, 374 
§ 12 for the punishment of iiceivers 

(s) By the 1 G 4 c 115, this act, as far as regards the possibility of ca- 
pital punishment under it, is repealed, and transportation for life, or a term 
not less than seven years, or imprisonment with or without hard labour for 
a term not exceeding seven years, is substituted, at the discretion of th^ 
court which tries the prisoner 
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felon IS convicted, and then punish them as accessories to the 
felony But it is provided by the same statutes, that he shall 
only make use of one, and not both of these methods of punish- 
ment (9) By the same statute also, 29 Geo II. c 30 , persons 
having lead, iron, and other metals in their custody^ and not 
giving a satisfactory account how they came by the same, are 
guilty of a misdemesnor, and punishable by fine or imprison- 
ment And by statute 10 Geo III c 48 all knowing receivers 
of stolen plate or jewels, taken by robbery on the highway, 
or when a burglary accompanies the stealing, may be tried 
as ^ell before as after the conviction of the principal, and 
whether he be in or out of custody , and, it convicted, shall 
be adjudged guilty of felony, and transported foi fourteen 
years (10) 


( 9 ) The statutes of 3 W &M and 5 Anne were attended by the incon- 
venience mentioned in the text, and also by that of taking away the com- 
mon-law proceeding against a receiver tor a misdemesnor, that otfence 
being merged m the felony The 1 Anne and sect 6 of 5 Anne weic 
passed to lemedy these inconveniences, and must therefore be construed 
with reference to them , accordingly Mr J Booster lays it down as illegal to 
prosecute under them foi a misdemesnor while the principal is in custody, 
and amcsnable to justice , and that m such a case the prosiecutor has no 
option This Tfvas not inconsistent with the determination m Wilkes's case, 
1 Leach, Cr Ca 105 , where it was held that a receiver might be tned for 
the misdemesnor, though the principal felon might at one period have 
been taken by the prosecutor, who neglected to do so, there being no col- 
lusion at that time, nor any ability to take him at tlie time of the prose- 
cution But the 22 G 5 c 58 (which extends to cases as well of petty 
larceny in the principals, in which there are at common law no accessories, 
as to grand larcenies, or greater offences,) has altered the Jaw in this respect, 
and the receiver may now be prosecuted for the misdemesnor, whether the 
principal be amenable to justice or not In consequence of this, the uncon- 
victed principal jnay be brought into court, and is a competent witness 
against the receiver Haslam's case, 1 Leach, Cr Ca, 418 

( 10 ) The policy of the 29 G 2 c 30 has been extended by the 21 G 3 
c 69 to stolen pewter in any form or shape whatever, and the buying or 
receiving it with guilty knowledge, whether the principal felon has or has 
not been convicted, is punishable by transportation for a term not exceed- 
ing seven years, or imprisonment with hard labour for any term not less 
than one nor more than three years, with public whippings not exceeding 
three in number 

The statutes ofW & M and Anne have been often held not to extend 
to the receivers of money stolen, upon the pnnciple, thatihough in a large 
sense the term goods and chattels'* might well include it, yet the intent 
of the acts only extended to such goods and chattels, the property in which 

being 
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10 Of a natuie somewhat similar to the two last is the 
offence of theft-hotCj which is where the party lobbed not only 
knows the felon, but also takes his goods again, or other 
amends, upon agreement not to prosecute This is frequently [134] 
called compounding of felony, and formerly was held to 
make a man an accessory, but is now punished only with 
fine and imprisonment This perversion of justice, m the 
old Gothic constitutions, was liable to the most severe and 
infamous punishment And the Sahe law, latrom eum 52 - 
“ milem kabuit, qui Jurtum eclat e vellct, et occulte sim judice 
“ compositionem ejiis adimtteie^ By statute 2 5 Geo II c 36 
even to advertise a leward for the return of things stolen, with 
no questions asked, oi words to the same purport, subjects 
the advertisei and the punter to a forfeiture of 50l each 

11. Common ban city is the offence of frequently exciting 
and stiiring up suits and quarrels between his majesty’s sub- 
jects, either at law or otherwise" The punishment for tins 
offence, in a common peison, is by fine and impiisonment, 
but if the offendei (as is too frequently the case) belongs to 
the profession of the law, a bairetor, who is thus able as well 
as willing to do mischief, ought also to be disabled from prac- 
tising foi the future'" And indeed it is enacted by statute 
12 Geo I c 29 that if any one, who hath been convicted of 
foigery, perjury, subornation of peijuiy, or common bar- 
letry, shall practise as an attorney, solicitor, or agent, in any 
suit, the court, upon complaint, shall examine it m d sum- 
mary way, and, if proved, shall direct the offendei to be 
transported for seven years Hereunto may also be re- 

‘I 1 Hdwk P C c 59 § G « 1 Hawk P C. c. 81 § 1 

^ Stiernh dejure Goth I 3 l 5 * Ibtd § 1 4 


being in its nature ascert unable by outward marks, made it more difficult 
for the thief to dispose of them without the aid of a receiver, whereas mo- 
ney has not in general any such distinguishing marks, and it requires no aid 
from a receiver to give effect to the theft This principle did not apply so 
well to the case of bank-notes, and other paper representatives of money , 
hut the same law, though with a difference of opinion on the subject, was 
extended to them By the 3 G 4 c 24 , however, this has been altered, 
and the 2G 2 c 25 (see post,p 234 ), which makes it felony to steal such 
instruments, is extended to the receipt of them when stolen, and the 
offence is m all respects assimilated to the receipt of stolen goods See 
2 Eist, P C 748 
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ferred another offence, of equal malignity and audaciousness ; 
that of suing another in the name of a fictitious plaintiff, 
either one not m being at all, or one who is ignorant of the suit 
This offence, if committed in any of the king’s superior courts, 
IS left, as a high contempt, to be punished at their discretion. 
But in courts of a lower degree, where the crime is equally 
pernicious, but the authoiity of the judges not equally ex- 
tensive, It IS dn ected by statute 8 Ehz. c 2,, to be punished 
by SIX months’ impi isonipent, and treble damages to the party 
nijuied 

12 Maintenance is an offence that bears a near relation 
to the former , being an officious intermeddling in a suit that 

f 135 3 belongs to one, by maintaining or assisting either 

party with money or otheiwise, to prosecute or defend it“. 
a practice that was greatly encouraged by the first introduc- 
tion of uses'^ This is an offence against public justice, as it 
keeps alive strife and contention, and perveits the lemedial 
process of the law into an engine of oppression And, there- 
foie, by the Roman law, it was a species of the crimen falsi to 
entei into any confedeiacy, or do any act to suppoit another’s 
lawsuit, by nionej, witnesses, oi patronage* A man may, 
however, maintain the suit of his near kinsman, servant, oi 
pool neighbour, out of chanty and compassion, with impunity 
Otheiwise the punishment by common law is fine and impri- 
sonment^, and by the statute 32 Hen VIIL c,9 , a forfeituie 
of ten pounds 

13 Champerty, campi-par tiHo^ is a species of mainte- 
nance, and punished in the same manner ^ being a bargain 
with a plaintiff or defendant campum par hi to divide the 
land or other matter sued for between them, if they pre- 
vail at Jaw , wlieieupon the champertor is to carry on the 
party’s suit at his own expence*. Thus champart^ in the 
French law, signifies a similai division of profits, being a part 
of the crop annually due to the landlord by bargain or cus- 
tom In our sense of the word it signifies the purchasing of 
a suit, or right of suing a piactice so much abhorred by our 

y 1 Hawk P C c 83 § 38 
^ Ibid qM § 1 
® Stat of conspirat 33 Edw I 


« 1 Hawk PC c 83 § 3 
Dr & St 203 
* ^48 10 28 
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law, that it IS one mam reason why a chose in action, or thing 
of which one hath the right but not the possession, is not 
assignable at common law , because no man should purchase 
any pretence to sue in anothei’s right These pests of civil 
society, that are perpetually endeavouring to disturb the re- 
pose of their neighbours, and ofliciously interfering m other 
men’s quaiiels, even at the hazaid of their own fortunes, 
were severely animadverted on by the Roman law, qm im- 
ptobe coeiint in alienam litcniy ut quicquuJ ex condermiattone 
“ in rem ipsins itdactmn Jueiit mtei ros i ommumcai etu) , lege 
Julia dt VI piivata tenenhv and the) were punished by 
the foifeiture of a third part of then goods, and perpetual 
infamy Hitheito also must be referied the piovision of the [ 
statute 32 Hen VIII c 9 , that no one shall sell oi pur- 
chase any ])ietended riglit oi title to land, unless the veiidoi 
hath received the profits theieof for one whole yeai before 
such grant, oi hath been m actual possession of the land, oi 
of the reversion oi remainder, on pain that both purehasoi 
and veiidoi shall each forfeit the value of such land to the 
king and the piosecutoi Tliese oflences i elate chielly to the 
commencement of civil suits but 

14 The compounding of infonnaiions upon penal statutes 
IS an offence of an equivalent iiatuie in uiminal causes, and 
IS, besides, an additional misdeinesnoi against public justice, 
by contributing to make the laws odious to the people At 
once, therefore, to ducouiage malicious infoiniers, and to pro- 
vide that offences, when once discovered, shall be duly pro- 
secuted, it IS enacted by statute 1 8 Eliz c 5 , that it any 
person, informing under pretence of any penal law, makes 
any composition without leave of the court, oi takes any 
money or promise from the defendant to excuse him, (which 
demonstiates his intent in commencing the prosecution to be 
merely to seive his own ends, and not foi the public good,) 
he shall forfeit 10/, shall stand two hours on the pillory, and 
shall be for ever disabled to sue on any populai or penal 
statute. (11) 

jy 48 7 10 


136 ] 


(1 1) See ante, p 123 n 
L 3 
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15 A CONSPIRACY also to indict an innocent man of felony 
falsely and maliciously, who is accordingly indicted and ac- 
quitted, IS a farther abuse and perversion of public justice, 
for which the party injured may either have a civil action 
by writ of conspiracy, (of which we spoke in the preceding 
book%) or the coiispiiators, for there must be at least two to 
form a conspiracy, may be indicted at the suit of the king, 
and were by the antient common law to leceive what is 
called the villenous ^ viz to lose their liheiam legem^ 

whereby they are discredited and disabled as jurois or wit- 
nesses , to foifeit their goods and chattels, and lands for life , 
to have tliose lands wasted, their houses rased, then tiees 
rooted up, and their own bodies committed to piison*" (12) 

*= See Vol III pag 126 '1 Hawk PC c 72 §9 

** Bro ^dr iit Consjnracyy 28 


(12) It does not seem to be necessary that the innocent man should be 
acquitted, or even indicted, to make the crime ot conspiracy complete 
He inaj have been convicted, (if not capital]}, for then it might be ques- 
tionable, whether the oflicnce was not of a more serious nature,) or the 
indictment may have been quashed for intrinsic defects, without putting 
him on his trial, oi it may have been prcfeircd in a couit which has no 
jurisdiction of the crime charged Yet is in all these cases there would still 
have been a confederacy to injure an individual by a false charge to the 
abuse of public justice, according to authorities as well as in reason, the 
crime ot conspiracy would be complete bo also if the essence of the crime 
IS the guilty act ot confederating for unlawful purposes, as I shall try to 
bhow It IS, then even preferring the indictment, though very important, cannot 
be necessary evidence to make out the charge If A and 13 agree to indict 
C of a crime, of which they do not believe him to be guilty, the conspiracy 
IS at that moment, according to this supposition, complete, and they might 
be indicted foi it, though their project should be arrested at that point 
This IS the only species of cons{)iracy which the author treats of in this 
volume, but in its several species it is a very comprehensive head ol cri- 
minal law It IS not verj easy to frame a definition of the enme in accord- 
ance with all the decisions on the subject in some instances, the unlaw- 
fulness of the means, in others, the unlawfulness of the end has been held 
to make tlic offence in some again, both the end and the means have been 
in themselves lawful , but the bare fact of the confederacy has determined 
It to be conspir icy , while, on the other hand, it is said that there may be 
a confederacy to do an illegal act by illegal means, and yet the parties not 
be indictable for a conspirary Perhaps, upon examination of tliese foui 
cases. It will be found that the two circumstances of a confederacy, and a 
purpose criminally unlawful, are essentially necessary, and they alone, to 
the crime of conspiracy, and that the confusion has arisen from the fallacy 
of separating the means from the end, or considering that any means could 

possibly 
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But it now IS the better opinion, that the villenous judgment 
IS by long disuse become obsolete, it not having been pro- C 

possibly be lawful, of which the end was unlawful, or, on the other hand, 
any end lawful, the means to which were unlawful Thus, in the first in- 
stance, where unlawful means are used to procure a lawful end, the instance 
adduced is that of a marriage procured by threat or contnvance it is said 
that marriage in itself is a lawful end, and that a confederacy to procure 
that end would not have been a conspiracy, unless undue means, such as 
violence, threat, or contnvance, had been used. The answer seems to he 
that marriage is in itself a neutral term, before we cm pronounce it lawful 
or unlawful as an end, we must add to it the qualification of tree and vo- 
luntary, or constrained and involuntaiy, and that i confederacy to procure a 
marriage of the latter sort, i e a marriage brought about b} the means above 
specified, is a confederacy for an unlawful purpose The same explanation 
will reconcile the third case to the rule, in that it is said that the means 
and the end may be both lawful, and vet the bare confederacy so to pro- 
duce the end be a conspiracy, and the instance commonly put has been 
that of journeymen confederating to raise their wages by refusing to work 
here, it is said, an increase of wages is a lawful object, lefusing to work la 
a lawful mean, for each man has a right to value his labour at his own 
price, and, il he chooses to starve, may be idle The answer here again is, 
that before we can pronounce a raising of wages to be lawful or unlawful, 
we must know liow they are to be raised , one raising may be lawful, 
another unlaw/ul, and the difference consists entirely in the means by 
which each is effected , then il it depends on the means, the confederacy 
here is part of the means, refusing to work by one would be ineffectual, 
all must refuse in ordei to procure the end desired, and it cannorbe sup- 
posed that dll will refuse, unless there be a previous combination and agree- 
ment thus the eonlederacy being part of the means, makes them unlawful, 
and they being inseparable from the end, make the end unlawful , so that 
this again is a confederacy for an unlawful purpose In the last case, the 
difficulty IS of a different nature , but when the authority comes tO be 
examined on which it rests (I allude to the case of i? v Turner, and others, 
13 East, 228 ), It will be found not to vary in principle from the rule laid 
down Eight men were mdictcd for conspiring with others to go into a pre- 
serve against the will of the owner to destroy the hares there, and to pro-^ 
cure bludgeons and other offensive weapons, and to go there armed therewith 
for the purpose of opposing all who should hinder them in their purpose 
They were found guilty, and the judgment was arrested Lord Ellenbo- 
rough, whose judgment is alone reported, said, shortly, “ I should be sorry 
that the cases in conspiracy against individuals, which have gone far enough, 
should be pushed still farther, I should be sorry to have it doubted whether 
persons agreeing to go and sport upon another's giound, in other words, to 
comtnit a uvil trespass, should be thereby m peril of an indictment for an 
offence which would subject them to infamous punishment ” It is clear 
from this that Lord Ellenborough thought neither the means nor the end, 
nor the union of both, criminally unlawful , whether he was right in this 
opinion, or whether his nlind was influenced by the natural and laudable 

L 4 desire 
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nounced for some ages bat instead thereof the delinquents 
are usually sentenced to impiisonment, fine, and pillory* To 
this head may be referred the offence of sending letteis, 
threatening to accuse any peison of a crime punishable with 
death, transpoitation, pillory, or other infamous punishment, 
with a view to extoit fiom him any money or othei valuable 
chattels This is punishable by statute 30 Geo II c 21 , at 
the disci etion of the couit, with fine, impiisonment, pillory, 
whipping, or tianspoitation for seven yeais (IS) 


desire, wliitli his words evince, not to extend the range of a crime which 
aftei all is of a ver}^ general ind uncertain nature, and the punishment ot 
which IS often severe, is not the piesent question, his judgment affirms the 
rule that there must be a contcdci icy for an unlawful purpose, and does 
not establish the proposition that theic may be confederacy for an unlawful 
purpose, and yet no conspiracy R v Mawbey oxiiX otlieis, gT R 619 
R V and others. East, P C c \i s 1 1 Russell, C L 1800 R v Giil 

and another, 2B &A 20 1 R \ De Reremre} and others, sM A" S 72 
Having m the course of this note mentioned the case of combinations 
of journeymen to raise then w iges, 1 oiiglit to add a notice of the 5G 4 
c 95 , which, after repealing a greit number of statutes on the subject, 
enacts, that ncithci masters nor workmen shall be liable to my prosecution 
or punishment whatever tor combining to lowci, ruse, or fiv the rate of 
wages, to increase, lessen, or altci the houis ot working, or quantity ot 
work, or to legulate the mode of canning on aiij le inut icturc, trade, or 
business, nor any workman for combining to induce aiother to refuse to 
enter into service, or depait trom rt, bcfoic the end of the term for which 
be lb hired, oi to quit or return his work before it be finished But if any 
of the acts specified above on the partot the workmen be done with vio- 
lence, or threats, or it there be any combination for such last mentioned 
purpose, the parties may be proceeded agunst >aminarily before two justices, 
of whom neither may be a master, or the fathei or son of a m ister, in any 
trade or manufactuie, and may be punished by iinprisonment with or 
without hard labour toi iny teim not exceeding two calendar months, the 
conviction ot such justices being subject to no appeal ^ 

(13) The provisions of tins statute weie extended by the 52 G 3 c 64 
to cases where the letter was sent with an intent to extort any bond, bill of 
exchange, bank-note, promissory note, or other secuiity for the payment 
of money, or any warrant or order for the payment of money, or delivery 
or transfer of goods oi other vahiiblc thing 

The offence described in the statute 50G 2 c 24 (which is so fir ic- 
pealcd), and m the 52 (r 3 t 64 , is now made punishable both in thejirin- 
cipal and accessories before the fact, by transportation for life, or any term 
not less than seven years, or imprisonment with or without hard labour tor 
any term not exceeding seven years Under the statute which enacts this, 
the 4G 4 c 54 , this offence is in all icspects assimilated to those men- 
tioned at p 144 under the dG 1 c 2’ and 27 G 2 c 15 
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16 The next offence against public justice is when the 
suit IS past it’s commencement, and come to trial And that 
IS the crime of wilful and corrupt jperjuiy, which is defined 
by sir Edward Coke ^5 to be a crime committed when a la*iso~ 
fill oath IS administered, in sonic jxidtctal proceeding, to a 
person who swears ahsolutely^ and falsehj^ in a matter 

material to the issue or point in question The law (14) takes 
no notice of an} peijury but such as is committed in some 
court of justice, having power to administer an oath, or be- 
foie some magistrate 01 proper officer, invested with a similar 
authority, in some proceedings relative to a civil suit or a 
criminal prosecution foi it esteems all othci oaths uniieces- 
saiy at least, and therofoie will not punish the bleach of them 
For which leason it is mucli to be questioned, how far any 
magistrate is justifiable in taking a voluntary afjidaxit m any 
extiajudicial matter, as is now too frequent upon eveiy petty 
occasion since it is more than possible, that by such idle 
oaths a man may frequently i\i Joio consdcntiae incur the 
guilt, and at the same time evade the tempoial penalties, of 
perjury The peijuiy must also be coriupt, (that is, com- 
mitted wilful, positive, and absolute, not upon 

sui prize, or the like it also must be in some point mateiial 
to the question m dispute, foi if it only be m some tiiding 
collateral cncumstance, to which no legard is paid, it is no 
more penal than in tlie voliintaiy extrajudicial oaths before 
mentioned Subornation of perjuiy is the offence of piocurmg 
another to take such a false oath, as constitutes perjuiy in the [ 138 ] 
pimcipal The punishment of pcijuiy and suboination, at 
common law, has been various It was antiently death , 
afterwards banishment, 01 cutting out the tongue , then for- 
feiture of goods , and now it is fine and imprisonment, and 
nevtt more to be capable of beaiiiig testimony® But the 
statute 5 Eliz c 9. (if the offeiidei be prosecuted thereon) 
inflicts the penalty of peipetual infamy, and a fine of 40/ on 
the suborner , and in default of payment, imprisonment foi 
SIX months, and to stand with both ears nailed to the pillory 
Perjuiy itself is thereby punished with six months’ impiison- 

f 3 Inst 164 s Ibid 163 

(14) Except where particular statutes specially provide otherwise, which 
is very common 
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ment, perpetual infamy, and a fine of 20/ , or to have both 
ears nailed to the pillory But the prosecution is usually 
carried on for the offence at common law , especially as, to 
tlie penalties before inflicted, the statute 2 Geo 11. c 25. su- 
peradds a power, for the court to ordei the offender to be 
sent to the house of correction for a teim not exceeding seven 
years, or to be transported for same period, and makes 
It felony without benefit of clergy to return or escape within 
the time. (15) It has sometimes been wished, that perjury, 
at least upon capital accusations, whereby another’s life has 
been or might have been destroyed, was also rendered capital, 
upon a principle of retaliation , as it is in all cases by the 


(15) The statute of Elizabeth did not alter the nature of the offence ot 
perjury , but the construction put upon it in a number of cases has so nar- 
rowed the application of it, and encumbered the proceeding under it with 
difficulties, that it is seldom resorted to The most material of these 
restrictions are that it applies only to the case of a witness, and not even 
in that case if the perjury was committed by a witness for the crown , and 
that it IS necessary that some one should have been injured by the perjury, 
excluding thereby all cases where the false witness was not believed, or by 
accident swore what was true, though he intended to swear falsely 

One material distinction prevails between the punishment of perjury at 
the common law and under the statute The infam\, which incapacitates 
from giving testimony, is only a consequence of the judgment at common 
law, and therefore a pardon, which removes the effect of the judgment, 
removes the infamy, and restores the competency But the statute of Eliz- 
abeth expressly provides that the party convicted shall never be received 
as a witness, until the judgment be reversed, and therefore the pardon does 
not restore the competency 

With regard to the punishment of perjury, it should be observed that 
the statute 560^5 c 138., which abolishes the punishment of the pillory 
in all other cases, expressly preserves it in the case of perjury and suborn- 
ation of perjury 

One other incident to the conviction of peijury in certain offenders has 
already been noticed at p 134 

The 23 G 2 c 11 13 an important statute as to this crime, it describes 
in the 1st and 2d sections a short and general form which shall be sufficient 
in all indictments, and informations for perjury and subornation of per- 
jury, in order to obviate the frequent failures of prosecutions by reason of 
the long and minute statements heretofore thought necessary The 3d 
section authorises the justices of assize, nmprius, or general gaol deliver}^, 
as well as the judges in Wales or the counties palatine, to direct the pro- 
secution of any witness for perjurj, and gives in such case the party injured 
counsel without fees, and exempts the whole proceeding from any fees of 
court 
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laws of France And certainly the odiousness of the crime 
pleads strongly in behalf of the French law But it is to be con- 
sidered, that there they admit witnesses to be heard only on the 
side of the prosecution, and use the rack to extort a confes- 
sion fiom the accused In such a constitution, therefore, it is 
necessary to throw the dread of capital punishment into the 
other scale, in order to kee > in awe the witnesses for the crown, 
on whom alone the prisonei’s fate dejiends • so natuially does 
one cruel law beget another (16) But corporal and pecu- 
^ Montesq Sp L b ^9 til 

(16) The French law is* now materially altered in tins respect By the 
Code Penal, liv iii tit 2 s 7 } 1 , it appears that lalse testiinonv in a 
criminal proceeding is ordiniiily punished by hnrd 1 iboui for a term ot 
years, which species of punishment (the “ travanr forrfft a tevips^') can 
never be pronounced lor less than five or more than twenty \ears Sec 
Uv 1 c 1 II, however, iht person against whom the testimony has been 
given shall ha\e been condemned to any punishment heavier than that 
before mentioned, the false witness against him suffers the same imnuhincnt 
The false witness in civil matteis, or petty misdemosnors (contraventions, 
see p 5 n ), IS punished by imprisonment with hard 1 ihonr (“ reclnsiorL')^ 
a species of punishment which must be pronounced for five years at the 
least, and ten at the most (see hv i cl ), unless he has received money 
or any other rceompcnce oi promise of it , m which cases the punishment 
IS hard labour for a term of j-ears, with forfeiture of the monc^ or other 
recoinpence Subornation of perjuiy is punished alwajs on a scale of se- 
venty graduated by and exceeding, vvhcic it is possible, that of the false 
witness himself, if Ins punishment be reclusion^' the subornePs will be 
the f/avaiur Jorcts a temps f"*"* if the false witness suffer this last, or trans 
portation, the suborner will be condemned to it a perpctuitt , and if the 
false witness suffer hard labour for life, or capitally, the punishment oflus 
suborner is death 

These punishments far exceed in seventy those of the English law, the 
travaux Jorcts arc directed to be of the severest kind, the convicts work 
at them with a heavy weight at their feet, or chained two and two where 
the natiiie of the work will permit of it It suspends all the civil abilities 
of the convict for the time, he can receive no portion of his income, and 
no payment of rent or debts is valid to him , farther it imposes on him, in 
many respects, perpetual civil infamy, he cannot be a juror, is admitted 
only as a witness for certain purposes, cannot act as guardian, or sei*ve m 
the armies of the king The same punishment for life, or that of transport- 
ation, bring with them civil death, the convict, too, is publicly branded 
on the right shoulder Whether the sentence to the iiavatix Jorcts be for 
life or years, the convict before entering on them must stand for an hour 
in the “ carcan*' a species of pillory, with an inscription over his head, 
stating, in large characters, his name, occupation, place of abode, punish- 
ment, and crime Liv i c 1 

It 
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niary punishments, exile and perpetual infamy, are moie 
suited to the genius, of the English law, where the fact is 
openly discussed between witnesses on both sides, and the 
evidence for the crown may be contradicted and disproved 
f 139 ] by those of the prisoner Where indeed the death of an 
innocent person has actually been the consequence of such 
wilful perjury, it falls withia the guilt of deliberate murder, 
and deserves an equal punishment which our antient law in 
fact inflicted ‘ But the mere attempt to destroy life by othei 
means not being capital, theie is no leason that an attempt 
by perjury should , much less that this ciime should m all 
judicial cases be punished with death. For to multiply capi- 
tal punishments lessens their effect, when applied to ci lines of 
the deepest dye, and, detestable as perjury is, it is not by 
any means to be compared with some other offences, foi 
which only death can be inflicted, and theiefoie it seems 
already (except perhaps in the instance of deliberate murder 
by perjury) very properly punished by oui present law, wlncb 
has adopted the opinion ot Ciceio derived from the Jaw of 
the twelve tables, pnjmii jioena divina^ exttium , humnna, 
“ dedeais*' (17) 

17, Bribery is the next species of offences against public 
justice; which is when a judge, or other peison concerned 
in the administration of justice, takes any undue reward to 
influence his behavioui in his office ’ In the east it is the 
custom never to petition any superior foi justice, not except- 
ing their kings, without a piesent Ihis is calculated for 
the genius of despotic countiies, wheie the true principles 
of go\ernment are never understood, and it is imagined that 
there is no obligation from the superior to the infeiior, no 
relative duty owing fioni tlie governor to the governed The 
Roman law, though it contained many severe injunctions 
against bribery, as well for selling a man's vote in the senate 
* Britton c 5 De I eg 2 9 1 Hawk P C c 67i 


It should be observed, too, that the circumstances which the author 
notices as accounting for the difference between the punishments inflicted 
by the two law s no longer exist Witnesses are heard for the defence, and 
no rack is used to extort a confession, except, indeed, the moral torture of 
repeated and ingenious examinations in private and m public 
(17) See post, 196 
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or othei public assembly, ns for the baitering of common 
justice, yet, by a strange indulgence in one instance, it tacitly 
encouraged this practice , allowing the magistrate to receive 
small presents, piovided they did not in the whole exceed 
a hundred crowns in the year not considering the insinu- 
ating nature and gigantic pi ogress of this vice, when once 
admitted Plato theiefoie more wisely, in his ideal republic", 
oiders those who take presents foi doing their duty to be [ 140 ] 
punished in the severest rnannei And by the laws of Athens 
he that ofFeied was also piosecnted, as well as he tliat received 
a bube^^ In England this offence of taking bribes is pu- 
nished, in inferior officers, with fine and iin])risonment , and 
in those who offer a bi ibe, though not taken, the same ^ But 
in judges, especially the superioi ones, it hath been always 
looked upon as so heinous an offence, that the chief justice 
Thorpe was hanged for it in the reign of Edward III (18) 

By a statute 1 1 Hen IV. all judges and officeis ot the king, 
convicted of bribery, shall foifeit treble the bribe, be punished 
at the king’s will, and be dischaiged from the king’s service 
for ever And some notable examples ha\e been made in 
parliament, of persons in the highest stations, and otherwise 
very eminent and able, but contaminated with this sordid 
vice 

18 Embracery is an attempt to influence a juiy corruptly 
to one side by pi onuses, pei suasions, [threats,] entreaties* 
money, entertainments, and the like " The punishment lor 
tile person embracing is by fine and imprisonment , and for 
the juroi so embraced, if it be by taking money, the punish- 
ment IS (by divers statutes of the leigii of Edwaid III ) pei- 
petual infamy, imprisonment for a year, and forfeiture of the 
tenfold value (19) 

'”^48 116 P 3 Inst 1 47 

^DeZegn2 ‘i 146 

° Pott Antiq b 1 c 23 ■■ 1 Ha^^k PC c 85 § I 

Cl 8) Lord Coke (3 Inst 145 ) denies that Thorpe was hanged, or could be 
liangeJ, (or this offence, though he was certainly condemned to be hanged, 
and he cites the Parliament Rolls, loR 2 24, to shew that he was then 
pardoned and restored to all his lands 

(19) It IS criminal even to instruct a jury beforehand m the merits of the 
cause they are to be influenced only by the strength of evidence, and the 
arguments of counsel in open court at the trial of the cause 
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19. The false vadict of jurors, whether occasioned by 
embracery or not, was antiently considered as criminal, and 
therefore exemplarily punished by attaint in the manner foi- 
merly mentioned ® 

20. Another offence of the same species is the negligence 
of public qfficejs, entrusted with the administration of justice, 
as sheriffs, coroners, constables, and tlie like, which makes 
the offendei liable to be fined , and in very notorious cases 
will amount to a forfeiture of his office, if it be a beneficial 
one ' Also the omitting to apprehend persons offering stolen 

[ 141 ] iron, lead, and other metals to sale, is a misdemesnor, and 
punishable by a stated fine, or imprisonment, in pursuance 
of the statute 29 Geo II c 30 (20) 

21 There is yet another offence against public justice, 
which is a crime of deep malignity, and so much the deeper, 
as there are many oppoitunities of putting it in practice, ind 
the power and wealth of the offenders may often deter the 
injured fiom a legal prosecution This is the oppression and 
tyrannical partiality of judges, justices, and other magisti ates^ 
in the administration and under the colour of their office 
However, when piosecuted, either by impeachment m par- 
liament, or by information m the court of king’s bench, 
(according to the lank ot the offendei s,) it is sure to be se- 
verely punished with forfeitine of their offices, (either con- 
sequential or immediate,) fines, imprisonment, or other 

® See Vol III p 402, 403 ' 1 Hawk P C c <>6 §2 

t20) By the 22Gr 3 c 58 s 4 , the spirit of this clause is extended to all 
stolen goods , it enacts, that every person to whom any stolen goods shall 
be offered for sale, or custody, or in pawn, shall, upon reasonable cause to 
suspect that they were stolen, apprehend the party, and carry him before a 
justice of the peace It was probably intended by this statute to enable 
any individual to arrest a person who offered goods for sale under suspicious 
circumstances, and this would have been an enlargement of the common 
Jaw , but by inserting the word “ stolen'* before " good^,** it is ques- 
tionable whether it is not made a condition precedent that a felony should 
have been committed as to the goods bv some one If so, the clause is 
almost nugatory, because by the common law, where a felony has been 
committed, he that suspects upon reasonable grounds, A to be that felon, 
will be justified m apprehending him, though, in fact, A should be innocent 
IIale,H P C 2 78 
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discretjonary censure, regulated by the nature and aggrava- 
tions of the offence committed. (21) 

22 Lastly, extoition is an abuse of public justice, which 
consists in any officei^s unlawfully taking, by colour of his 
office, from any man, any money or thing ot value, that is 
not due to him, or more than is due, or befoie it is due“. 
The punishment is fine and imprisonment, and sometimes a 
forfeiture of the office 

« 1 HawL P C c G8 § 1 

(21) See post, 259 and Vol I p 754 In order to provide for the due 
punishment of all malversations in office by govcniois and magistrates in 
the subordinate members of the empire, who could not at common law 
be tried in this countiy where their offences had not been committed, and 
for whose trial there may be often no competent tribunal m the pro- 
vince Itself, the 42 G 7 c 85 has provided that all offences committed 
by any person employed abroad in the service of his majesty in any public 
station civil or military, may be piosecuted in the K B in England, the 
offence to be laid as if committed in Middlesex , and, besides the punish- 
ment which the party would have suffered for the same crime m England, 
he IS made liable, at the discretion of the court of K B , to be adjudged 
incapable of ever serving his majesty again Other sections provide for 
the mode of procuring evidence from abroad And the last section pro- 
vides, that where the party injured by such offender proceeds against him 
civilly for damages, he may lay the fact to have been committed in West- 
minster, or in any county where the defendant shall then reside 
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CHAPTER THE ELEVENTH. 


OF OFFENCES against the PUBLIC 
PEACE. 


WE are next to consider offences against the public peace , 
the conseivation of which is mti listed to the king and 
his officers, in the mannei and foi the reasons which were 
formerly mentioned at large ® These offences are eithei 
such as are an actual breach of the peace , oi constructively 
so, by tending to make others bieak it Both of these species 
aie also either felonious, or not felonious The felonious 
bleaches of the peace are strained up to that degiee of 
malignity by virtue of several modern statutes and, pai- 
ticularly, 


1 The iwtous assembling /wc/ue peisons, oi more, and 
not dispersing upon pioclamation This was first made high 
treason by statute 3 & 4- Edw VI c 5, when the king was 
a minor, and a change in religion to be effected but that 
statute was repealed by statute 1 Mar c 1 , among the other 
tieasons created since the 25 Edw III , though the prohibi- 
tion was in substance rc-enacted, with an inferior degree of 
punishment, by statute 1 Mar st 2 c 12 , which made the 
same offence a single felony These statutes specified and 
particularized the nature of the iiots they were meant to sup- 
press , as, for example, such as were set on foot with inten- 
tion to offer violence to the privy council, or to change the 
laws of the kingdom, or for certain other specific purposes 
in which cases, if the persons were commanded by procla- 
mation to disperse, and they did not, it was by the statute of 

» Vol I p 118 268 350 
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Mary made felony, but within the benefit of clergy, and 
also the act indemnified the peace officers and their assistants, 
li they killed any of the mob m endeavouring to suppress such 
not This was thought a necessary security in that sangui- 
nary reign, when popeiy was intended to be re-estabhshed, 
winch was likely to produce great discontents but at fiist it [ H3 ] 
was made only tor a year, and was afterwards continued for 
that queen's life And, by statute 1 Eliz c 16 , when a re- 
foimation in religion was to be once more attempted, it was 
levived and continued during her litc also, and then expired 
Fioni the accession of James the first to the death of queen 
Anne, it was nevei once thought expedient to revive, it but, 
in the first year of George the first, it was judged necessary, 
ni ordei to su[)port the execution of tlie act of settlement, to 
renew it, and at one stioke to make it peipetual, with large 
additions Foi, whereas tlie toimei acts expressly defined 
and specified what should be accounted a not, the statute 
1 Geo I st 2 c 5 enacts, gcnerall}, that if any twelve persons 
are unlaw luUy assembled to the distuibance of the peace, and 
any one justice of the peace, shenlT, iinder-sherifi, oi mayor 
of a town, shall think pioper to command them by procla- 
mation to disperse, if they contemn his oideis and continue 
togcthei foi one hour afterwards, such contempt shall be 
felony without benefit of clergy And farthei, it the leading 
of the proclamation be by foice opposed, or the reader be iii 
any mannei wilfully hindered horn the reading of it, such 
opposers and hmdeieis are felons without benefit of clergy 
and all persons to whom such pioclamation oitgkt to have been 
made, and knowing of such hindeianCL, and not dispersing, 
aie felons without benefit of cleigy There is the like in- 
demnifying clause. 111 case any of the mob be unfortunately 
killed in the cndeavoui to disperse them , being copied from 
the act of queen Maiy And, by a subsequent clause of the 
new act, if any persons, so riotously assembled, begin even 
before proclamation to pull down any church, chapel, meet- 
ing-house, dwelling-house, or out-houses, they shall be felons 
without benefit of clergy (1) 


(1) By the 8th section of the statute, no person lu to be prosecuted for 
offences committed contrary to it, except within twelve months after the 
commission The 6th section of the act makes provision for the recovery 
VOX IV M of 
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2. By statute 1 Hen. VIL c 7 urilaiiofid hunting in any 
legal forest, park, or warren, not being the king's property, 
hy nighty or with painted faces, was declaied to be single 
felony But now by the statute 9 Geo. I. c 22 , to appear 
armed in any inclosed forest or place where deer are usually 
kept, or m any warren for hares or conies, or in any high 
[ 144 ] road, open heath, common, or down, by day or night, with 
faces blacked or otherwise disguised, or (being so disguised) to 
hunt, wound, kill, or steal any deer, to rob a warren, or to 
steal fish, or to procure by gift or promise of reward any 
person to join them in such unlawful act, is felony without 
benefit of clergy I mention these offences in this place, not 
on account of the damage thereby done to private property, 
but of the manner in which that damage is committed , namely, 
with the face blacked or with other disguise, and, being armed 
with offensive weapons, to the breach of the public peace, and 
the terror of his majesty's subjects (2) 


of damages done to any church, &c by action against the hundred, or the 
inhabitants of a city if a county of itself This provision was a necessary 
consequence of the former parts of the act, which by turning a mere tres- 
pass into a felony, of course deprived the party injured of any civil redress 
for the injury done to his property against those who had injured it , and 
therefore the action against the hundred is substituted for it No action 
can therefore be maintained under this statute, unless a felony has been 
committed, unless the parties beginning to demolish or demolishing can be 
brought within the former clauses, the civil remedy subsists against tAem, 
and the hundred is not Iwble In a case under this act (Lord King v Chara- 
4Carapb 577 ), it was held that no beginning to demolish was within 
the act, unless there was an intention to demolish actually , and the jury 
were directed to find for the defendant, m a case where a mob after doing 
partial mischief retired voluntanly, if they believed that their original inten- 
tion waa to injure only and not demolish The S?G 3 c 19 ^ 38 has 
therefore extended the remedy to every case where any house, shop, or 
other building whatevci, or any part thereof, shall be destroyed, or in any 
manner damaged or injured, or where any fixtures thereto attached, or 
any furniture, goods, or commodities whatever, which shall be therein, shall 
be " destroyed, taken away, or damaged by the acts of any riotous or tumul- 
tuous assembly of persons, or by the act of any person engaged in, or mak- 
ing part of, any such assembly ” See the case oi Pinkney v the Inhabitants 
of East Hundred, 2 Saund 374 ed 1824 

(2) This part of the 9 G 1 , the black act, is now repealed by the 4 G 4 
c 54 , and the punishment of transportation for seven years, or unpnson- 
ment with or without hard labour for any term not exceeding three 
years, tnibslituted for that of death 
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3 Also by the same statute 9 Geo 1 c.22., amended by 
statute 27 Geo. 11. c 15 , knowingly to send any letter without 
a name, or with a fictitious name, demanding money, venison, 
or any other valuable thing, or threateniug (without any de- 
mand) to kill any of the king’s subjects, or to fire their 
houses, out-houses, barns, or ricks, is made felony without 
benefit of clergy This offence was formerly high treason by 
the statute 8 Hen. VI c.6. (3) 

4 To pull down or destroy any locJc, sluice^ oi jtoodgate^ 
erected by authority of parliament on a navigable river, is by 
statute 1 Geo II, st 2 c.l9 made felony, punishable With 
transportation for seven years. By the statute 8 Geo II. c 20. 
the offence of destroying such works, or rescuing any person 
in custody for the same, is made felony without benefit of 
cleigy , and it may be enquired of and tried m any adjacent 
county, as if the fact had been therein committed (4) By 
the statute 4 Geo. Ill c 12 maliciously to damage or destroy 
any banks, sluices, or other works on such navigable river, to 
open the floodgates or otherwise obstruct the navigation* is 
again made felony, punishable with transportation for seven 
years And by the statute 7 Geo III c 40 (which repeals 
all former acts relating to turnpikes,) maliciously to pull down 
or otherwise destroy any turnpike^gate or fence, toll-house, or 
weighing-engine thereunto belonging, erected by authority of [ 145 ] 
parliament, or to rescue any person in custody for the same, 

IS made felony without benefit of cleigy, and the indictment 

(5) See p 1*57 n These acts were not repealed by the aoG 2 

c 24 , though that was a subsequent statute, made upon the same general 
subject matter, and imposing a lighter punishment , for many importtot 
distinctions were taken upon the wording of the statutes See 2 East, P C 
c xxm s 3 But all these are now as to these otfences repesded by the 4 G. 4 
c 54 , which, whether the letter or writing be With or without a naime^ or 
with a fictitious one, but sent or delivered for any of the purpose® men- 
tioned in the text, punishes the offence m the manner stated at p 137 
n(i3) 

(4) These statutes were suffered to eitpire , but, after seVefal tenaporsiy 
revivals, were made perpetual by the 2? G 2 c 16 The Capital pari of thd 
sG 2 d 20 si stands, hoWever, now repealed by the iG 4 t 115, and 
the punishment of transportation for life, or afiy term of yete^ not less 
than seven, or imprisonment with or without hard labour for ikny term 
not exceeding seven, substituted for if 

M 2 
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may be inquired of and tiled m any adjacent county (5) 
The remaining offences against the public peace are merely 
misdemeanors, and no felonies , as, 

5 Affrays (fiom to toinfyj aie the fighting of 

two or more persons in some public place, to tlie tenoi of 
his majesty’s subjects foi, if the fighting be in private, it is 
no qffiay but an assault^ (6) AfFiays may be suppiessed by 
any private person picsent, who is justifiable m endeavouiing 
to part the combatants, whatevei consequence may ensue ^ (7) 
But more especially the constable, oi othci similai ofHcei, 
however denominated, is bound to keep the peace, and to 
that purpose may bieak open doois to suppiess an affiay, oi 
apprehend the affiayeis, and may eithei cany them before 
a justice, oi imprison them by his own authority foi a con- 
venient space till the heat is ovci , and may then peihaps also 
make them find sureties foi the peace (8) The pumsh- 

iHawk r C c GS § 1 *^1 Hawk PC c 6^ § 13, 14 

Ibid § 11 

(5) Thijs statute whs repealed by the IsG 1 c 84 , which has been itself 
lepealed by the tO 4 c 126 By the I28th section of this last net, the 
offences mentioned m the text are made felony, punishable by transport- 
ation for seven jears, or, in mitigation thereof, such other punishment as 
the court may direct, as in cases ot petty larceny But I do not find in 
this last act the same pi oviaioii for the ti i il of the offence lu any county 

(6) It seems certiun, that in some eases there may be an affray where 

there is no actual violence, as where a man aims himself with dangerou'? 
and unusual weapons, in such a manner as will naturally cause a tenor to 
the people Hawkins, PC b i c 63 4 

(7) A person so interposing “ is in the discharge of a dutjr which the 
law requireth of him The law is his warrant, and he may not improperly 
be considered as a person engaged m the public service, and foi the ad- 
vancement of justice, though not specially appointed to it, and upon that 
account he is under the same protection as the oidmary ministers of justice 
are ** But then in order to entitle himsell to it, he must “ undoubtedly 
give express notice of his friendly intent ** Foster, 309 311 

(8) This must be understood of an affray about to commence, or actually 
going on, for the constable has no authority to punish for an affray com- 
mitted and ended, still it seems thnt he may carry before a justice those 
who have been arrested by such as were present at an affray, and delivered by 
them into his hands Hawkins, P C b i c 63 § 17 A justice of the peace 
has all the power which an individual or a constable has in the suppression 
of an affray , and where it has passed out of his presence, he may besides 
issue his warrant to bung the offenders before him, in order to compel 
them to find sureties of the peace Ibid § 1 8 
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ment of common affrays is by fine and impusonment, the 
measure of which must be regulated by the circumstances of 
tlie case for, where there is any material aggravation, the 
punishment propoitionably increases As where two persons 
coolly and delibei^ately engage in a duel tins being attended 
with an nppaient intention and danger of murder, and being 
a high contempt of the justice of llie nation, is a strong ag- 
gravation of the affray, though no mischief has actually en- 
sued Anothei aggravation is, when thcrcbj the office i s ot [ H6 ] 
justice aie distiubed in the due execution of their office or 
wlieie a respect to the particular place ought to lestiain and 
legulate meids bebavioiu, moie than ui connuon ones, as in 
the king\ couit, and the like And upon the same account 
also all affiays m a church or chuich-yaid are esteemed very 
lieinous oftences, as being indignities to Him to whose sei vice 
those places are conseciated Theieforc mere quarrelsome 
woids, winch aie neithci an affiay nor an offence m any 
other place, aic penal here Foi it is enacted by statute 
Edw VI c 4 that if any peison shall, by words only, 
quail el, clndc, or biawl, in a thuicli or church-yard, the 
ordinal y shall suspend him, it a layman, ah ingicsbu ecclisiae, 
and, it a cleik in orders, fiom the ministration of his office 
dining pleasure And, if any person m such chuich or church- 
yaid pioceeds to smite oi lay violent hands upon another, he 
shall be excommunicated ip<sO facto, oi if he stukes him with 
a weapon, oi diaws any weapon with intent to strike, he shall, 
besides excommunication, (being coiuictcd byajuiy,) have 
one of his ears cut off, oi, having no ears, be branded with 
the lettei F in his cheek (9) Two persons may be guilty of 
an affia}^ but, 

* 1 Hawk PC r 63 § 21 

(o) This statute was made to repress the disturbances that in the early 
ages of the reformation were too apt to aiisc between the professors ot 
different religions It has since been applied further to repress quarrels 
and offences violating the sacred character of churches and church-} ards 
Coxw Good~day, sIIaggird’sR 179 In this case the charge against a 
clergyman was for addressing a public reproof Lo a paiishionei during his 
sermon, without any just cause or provocation, and with great warmth and 
passion, and with a loud voice Lord Stowcll held that this amounted to 
brawling , and observed m passing sentence, that “ the duty of maihtalmng 
order and decorum lies immediately upon the churchwardens , the officut* 
ing aiinistcr has other duties to pei form, those of performing dmne service 
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6* Kiots, ra«/s, and mlmfid assemblies, must have three 
persons at least to constitute them. An unlawful assembly is 
vfh^n three or more do assemble themselves together to do 
an unlawful act, as to pull down inclosures, to destroy a war- 
ren or the game therein; and part without doing it, oi 
making any motion towards it^. A wul is where three or 
more meet to do an unlawful act upon a common quarrel, as 
forcibly bieaking down fences upon a right claimed of com- 
mon or of way,, and make some advances towards it® A 
not IS wheie three or more actually do an unlawful act of 
violence, either with or without a common cause or quarrel : 
as if they beat a man , or hunt and kill game m another’s 
park, chase, wanen, or liberty, or do any other unlawful act 
with force and violence , or even do a lawful act, as removing 
a nusance, in a violent and tumultuous manner Tiie pu- 
[ 147 3 mshment of unlawful assemblies, if to the number of twelve, 
we have just now seen, may be capital, according to the cir- 
cumstances that attend it, but, from tlie number of three to 
eleven, is by fine and imprisonment only The same is the 
case in riots and routs by the common law, to which the 
pillory m very enormous cases has been sometimes super- 
added* And by the statute 13 Hen IV c. *7. any two jus- 
tices, togethei with the sheriff or undei -sheriff of the county, 
may come with the posse comitatiis, if need be, and suppress 
any such not, assembly, oi rout, arrest the noters, and re- 
cord upon the spot the nature and ciicumsUnces of the whole 
transaction, which record alone shall be a sufficient convic- 
tion of the ofienders, la the interpretation of which statute 
It hath been holden, that all persons, noblemen, and otheis, 
except women, clergymen, persons decrepit, and infants under 
fifteen, are bound to attend the justices in suppressing a riot, 
upon pain of fine and imprisonment , and that any battery, 
wounding, or killing the rioters, that may happen in suppres- 
sing the not, is justifiable^ So that our antient law, pre- 

^ » Inst 176 ' ) Hawk PC c 65 § 12 

9 Bro Alfr, 5 i 1 Hal P C 495 1 Hawk P C 

» 3 Inst. 176 c 65. § 20 


In saying this, I do not mean to say that occasions may not occur in which 
It may not be justifiable, and even unavoidable, for him to take a part m 
suppressing any disorder or interruption in the church ” Ibid 141 
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vious to the modern riot-act, seems pretty well to have 
guarded against any violent breach of the public peace , espe- 
cially as any riotous assembly on a public or general account, ‘ 
as to redress grievances or pull down all inclosures, and also 
resisting the king’s forces if sent to keep the peace, may 
amount to overt acts of high treason, by levying wai against 
the king (10) 

7 Nearly i elated to this head of iiots is the oifeiire of 
tumtdtuous petitioning, which was cairied to an enormous 
height in the times preceding the grand rebellion. Wliere- 
lore by statute 13 Car 11. st 1 c 5 it is enacted, that not 
more than twenty names shall be signed to an} petition to the 
king or eithei house of parliament, for any alteration of mat- 
teis established by law in chuich or state, unless the contents 
thereof be previously approved, m the country, by thiee jus- 
tices, or the m.ijority of the grand jury at the assizes or 
quarter-sessions , and, in London, by the lord mayor, alder- 
men, and common council \ and that no petition shall be de- [ 14.$ ] 
livered by a company ot more than ten persons , on pain m 
either case of incurring a penalty not exceeding 100/. and 
three months’ imprisonment (11) 

^ This may be one reason (among taken the lead m petitions to parlia- 
others) why the corporation of Lon- ment for the alteration of any esta- 
don has, since the restoration, usually blished law 


(10) It IS to be understood also, that at common law every sheriff, uiider- 
shenff, and also every other peace officer, is constables, &c , may and ought 
to do all that in them lies towards the suppressing of a not, and may com- 
mand all other per&ons whatsoever to assist them therein Also, it is certain 
that any private person may lawfully endeavour to appease all such dis-^ 
turbances, by staying those whom he shall see engaged therein from exe- 
cuting their purpose, and also by stopping others whom he shall see coming 
to join them , for if private persons may do thus much, as it is most certain 
that they may, towards the suppressing of a common affray, surely d fortiori 
they may do it towards the suppressing of a not 1 Hawk PC c 65 $ 1 1 

(11) In the trial of Lord George Gordon, it was contended that the 
article of the bill of rights, which declares that it is the right of the subject 
to petition the king, and that all commitments and prosecutions for such 
petitioning are illegal, had virtually repealed this statute This, however, 
was denied by Lord Mansfield in the name of the court Douglas, 399 

M 4 
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8 . An eighth offence against the public peace is that of a 
jbictble ent)y or detains, winch is committed by violently 
taking 01 keeping possession of lands and tenements, with 
menaces, force, and aims, and without the authority of law. 
This was foimerJj allowable to cveiy peisoa disseised, or 
turned out of possession, unless his entiy was taken away or 
barred by his own neglect, oi othci cncumstances, which 
were explained more at large in a formei \olume^ But 
this being found \ciy picjuchcial to the public peace, it was 
thought netessaiy by several statutes to icstiain all peisons 
horn the use of such violent methods, even of doing them- 
selves justice , and much more if they have no justice m their 
claim"’ So that the entiy now allowed by law is a peace- 
able one, that forbidden is such as is earned on and main- 
tained with force, witli violence, and unusual weapons By 
the statute 5 Ric II st 1 c 8 all forcible entiies aie pu- 
nished With impiisonmcnt and ransom at the king’s will. 
And by the several statutes of 1 5 liic II c , 8 lien VI c 0 , 
aiEliz c. 11 , and2l Jac I c 15, upon aii) forcible entrj, oi 
forcible detainer after peaceable entiy, into any lands, or 
benefices of the church, one or moie justices of the peace, tak- 
ing sufficient powei of the county, may go to the place, and 
there iccoid the foicc upon his own view, as m case of nets; 
and upon such coiniction may commit the offendei to gaol, 
till he makes fine and laiisom to the king And moieovei 
the justice or justices have powei to summon a jury to tiy 
the foicible entiy or tlctaiiiei complained of and, if the same 
be found by that jury, then, besides the line on the offender, 
the justices shall make restitution by the sheriff of the pos- 
session, without inquning into the meiits of the titled for the 
force IS the only thing to be tried, punished, and remedied by 
them, and the same may be done by indutment at the ge- 
neial sessions But this provision does not extend to such 
as endeavour to maintain possession by force, where they 
[ 149 3 themselves oi their ancestois, have been in the peaceable en- 
joyment of the lands and tenements, for three years immedi- 
ately preceding 

* See Vol III pag 174, &c tlie tenant's title was under a lease, 

® 1 Hawk PC c 64 § 2 now expired, is said to be a forcible 

“ Holding over by force, where tletainer ( Cro Jac 1 99 ) 
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9 The offence of r iding or going ai med^ with dangerous oi 
unusual weapons, is a ciime against the public peace, by tei- 
rifying the good people of the land, and is particularly pio- 
hibited by the statute of Northampton, 2 Edw III c. 3 , upon 
pain of foifeiture of the arms, and imprisonment during the 
king’s pleasure m like mannei, as by the Ians of Solon, eveiy 
Athenian was finable who walked about the city in aimour** 

10 Sprj AD I NO to make discoid bctwcni the 

king and nobility, oi concerning any gieat man ot the ii ihn, 
is punishable by common law with hue and imprisonment, 
which IS confiiined by statutes Wc stni 1 3 Edv I c 34 
2 Uic II st 1 c 5 and 12 Ilic Hell 

11 Eaise and pictendcd piophenc^ with intent to distuib 
the peace, aie equally unlawful, and more penal , as they laise 
enthusiastic jealousies m the people, and tciufy them with 
imagmaiy feais They are thcrefoie punished by oui law, 
upon the same piinciple that spreading ot public news of any 
kind, Avithout communicating it first to the niagistiate, w is 
piolnbited by the antient Gauls Such false and pretended 
jnophecics weic punished capitally by statute 1 Edw VI c 12 
which was repealed in the icign of queen Mary And now 
by the statute 5 Eli/ c 15 the penalty tor tlie fust offence is 
a fine of ten pounds and one ycai’s miprisonmcnt, toi the se- 
cond, forteitine ot all goods and chattels, and inipiisonment 
dining life (12) 

12 Besides actual breaches ot the ])eace, any thing that 

tends to piovoke oi excite others to bieak it, is an offence of [ 150 ] 

^ Pott Antiq b 1 t 26 saepe homines temeranos atque 7 mpen- 

P 2 Inst 226 S Inst 198 tos foists rumonOus terren, et ad fact- 

‘1 Habent le^bus sanctum^ si qnts ?ius impellif et de sunvnis rebus const- 

guul dercpubltca njinitimisriimore ac hum caperCf co^Jiatum est Caes dc 

** famaacce^KritfUti adma^istratum de- bell Gall hb 6 cap 19 
“ ftralt neve cum aho cornmumcet quod 

(l2) It IS not very important to mention, except for the character of the 
legislature in the time of Edward the feiKth , but I believe the stitutc 
which made the felony was the 53 Hen 8 c 14, which was altered by 
the temporary acts of 3&4Ed 6 c 15 and 7E 6 c 11 , these ha\ing 
expned, the5Eliz c 15 was passed , but the punishments inflicted by the 
statutes of Edward and Elizabeth were the same 
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the same denomination. Therefore challenges tojighty either 
by word or letter, or to be the bearer of such challenge, are 
punishable by fine and imprisonment, according: to the cir- 
cumstances of the offence If this challenge arises on ac- 
count of any money won at gaming, or if any assault or affray 
happen upon such account, the offender by statute 9 Ann 
c 14-. shall forfeit all Ins goods to the crown, and suffer two 
years’ impiisonment (13) 

IS Op a nature very sumlar to challenges are klfels, Itbcllt 
famosi^ which, taken in their largest and most extensive sense, 
signify any writings, pictures, or the like, of an immoral or 
illegal tendency , but, m the sense under which we are now 
to consider them, are malicious defamations of any person, 
and especially a magistrate, made public by either printing, 
writing, signs, or pictures, in order to provoke him to wrath, 
or expose him to public hatred, contempt, and ridicule' 
The direct tendency of these libels is the bieach of the 
public peace, by stirring up the objects of them to revenge 
and perhaps to bloodshed The communication of a libel 
to any one person is a publication in the eye of the law ^ 
and therefore the sending an abusive private letter to a man 
IS as much a libel as if it were openly printed, for it equally 
tends to a breach of the peace ” Foi the same reason it is 
immaterial with respect to the essence of a libel, whether the 
matter of it be true or false ^ , since tlie provocation, and not 
the falsity, is the thing to be punished criminally though, 
doubtless, the falsehood of it may aggravate it’s guilt, and 
enhance it’s punishment In a civil action, we may remem- 
ber, a libel must appeal to be false, as well as scandalous y 
for, if the charge be true, the plaintiff has received no piivate 
injury, and has no giound to demand a compensation for 
[151 ] himself, whatever offence it may be against the public peace 
and therefore, upon a civil action, the truth of the accusation 

*■ 1 Hawk P C c 5 21 62 215 Poph 139 iHawk P C c 73 

* Ibid, c 7S 5 1,2 §11 

‘ Moor 813 '' Moor 627 5 Rep 125 11 Mod 99 

“ 2 Brown 151 12 Rep S5 Hob Sec Vol III pag 125 


(13) It IS indictable albo to endeavour to provoke another to send a 
challenge, being an attempt to procure another to commit a misdemesnor 
/? V 6 East,464 
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may be pleaded in bar of the suit. But, in a criminal prose- 
cution, the tendency which all libels have to create animo- 
sities, and to disturb the public peace, is the whole that the 
law considers. And, thereiore, in such prosecutions, the 
only points to be inquiied into aie, first, the making or pub- 
lishing of the book oi writing ; and, secondly, whether the 
matter be criminal and, if both these points are against the 
defendant, the offence against the public is complete. The 
punishment of such libellers, for either making, repeating, 
printing, or publishing the libel, is fine, and such coiporal 
punishment as the court in it*s disci ction ^hall inflict, regaiding 
the quantity of the offence, and the quality of the offeiidei ( 14') 
By the law of the twelve tables at Home, libels, which affected 
the reputation of another, were made a capital offence but, 
before the leign of Augustus, the punishment became corporal 
only y Under the emperor Valentinian* it was again made 
capital, not only to wiite, but to publish, or even to omit de- 
stroying them Our law, in this and many othei respects, 
coi responds lather with the middle age of Roman juris- 
prudence, when liberty, learning, and humanity, weie in 
then full vigoin, than with tlie cruel edicts that were esta- 
blished in the daik and tyiannical ages of the antient decern-^ 
vin^ 01 the latei emperors 

1 Hawk PC L 73 § i21 

Qmncitam Ux 

Toenaque latay ryudo quae nollet carymne quenquatu 

Descnbi verUrc moduru Jbrmtdine fustis Hoa ad Aug 152« 

^ Cod 0 SG 

(14) By the 60 G 3 and iG 4 c 8 , ^or th^ more effectual prevention 
and punishment of blasphemous and seditious libels, it is enacted, that 
where the libel tends to bring into hatred and contempt the person of his 
majesty oi the regent, or the govcinmcnt and constitution ot the united 
kingdom as by law established, or either house of parliament, or to excite 
his majesty’s subjects to attempt the alteiation of any matter in church or 
state as by law established, othei wise than by lawful means, the judge on 
conviction, or the court on judgment by default, may order the seizure of 
all copies of the libel m the possession of the defendant, or of any person 
for his use, named in the order, the copies so seized arc to be leturncd 
free of all cxpence, if the judgment be arrested or leverscd, otherwise to 
be disposed of according to the direction of the court 

And if any person having been legally convicted of the composition, pub- 
lication, &c of such a libel, shall be a second tune convicted of the same 
offence, he may be banished from the united kingdom, and all other parts 
of his majesty’s dominion**, for such term of ^ears as the court shall order 
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In this and the othei instances which we liave lately con- 
sidered, where blasphemous, immoral, treasonable, schisma- 
tical, seditious, oi scandalous libels aie punished by the 
English law, some with a giealer, otheis with a less degree ot 
severity, the lihatijof iht piess^ properly undei stood, is by 
no means mhinged or violated The libeity of the press is 
indeed essential to the iiatme of a tree state , but this consists 
in laying wo j)}evtous restiaints upon piibLcations, and not m 
freedom from censiiie loi ciiminal mattci Avlieii published 
[ 152 ] Evet} freeman has an undoubted light to lay what bCiitiments 
he pleases before the public to foibid this, is to destioy the 
freedom of the pi ess but if he publishes what is impropei, 

mischievous, or illegal, he must take the consequence of his 
own tement^ To subject the picss to the lestrictive powei 
of a hcensei, as was fornieily done, both befoie and since the 
revolution^, is to subject all lieedom of sentiment to the pre- 
judices of one man, and make him the arbitiaiy and infallible 
judge ot all controverted points m leaining, religion, and go- 
vernment But to punish (as the law does at piesent) any 
dangeious oi offensive wutings, which, when published, shall 

^ The art of printing, soon ifter it’b (Stolnll i 44 1 34 ii SS J SO ) issued 
introduction, mis looked upon i^s \\oIl their ordinances for thw purpose, foiind- 
in Fngland -is in other coiintrusj as cd principally on the starchamber de- 
mcrely a matter of state, and subject crecof lt)37 In 16G2 was passed the 
to the coercion of the crown It was statute IS^HCirll t SI, which 
therefore regulated with us by the king’s (with some few alterations) was copied 
proclamations, prohibitions, charters of from the parii imcntarj ordinances Jhis 
privileges and of licence, and finally by act expired in 1670, but was revived 
the decrees of the court of starchamber, by statute 1 Jat II c 17 and continued 
which limited the number of printers, till 1692 It was then continued for 
and of presses which each should cm- two years longer by statute IW M 
ploy, and prohibited new publications, c 24 , hut though frequent attempts were 
unless previously approved by proper made by the government to revive it, iii 
licensers On the demolition of this the subsequent part of the reign, (Cora 
odious jurisdiction in 1611, the long Journ 11 Feb 1694, 26 Nov 1695, 

parliament of Chvrles I , after tliLir nip- 22 Oct 1696, 9 Feb 1697, 61 Jan 
ture with that prince, assumed the same 1698,) yet the parliament resisted it so 
powers as the starchaml cr exercised strongly that it finally expired, and the 
with respect to the licensing of books , press became properly free, in 1694, 
and in 1643, 1647, 1619, and 1652, and has eve^ since so continued (15) 

(15) It was in consequence of the ordinance p«4ssed m 1643, that Milton 
published his Areopagitica, or speech foi the liberty of unlicensed printing, 
one of the most moderate yet most eloquent and able of his political works, 
and one of the most splendid compositions in the language 
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on a fan and impartial tiial be adjudged of a pernicious ten- 
dency, IS necessary for the preseivation of peace and good 
Older, of government and leligion, the only solid foundations 
of civil liberty. Thus the will of individuals is still left liec, 
the abuse only of that free will is the object of legal punish- 
ment Neither is any restiaint lieieby laid upon freedom of 
thought or inquiiy liberty of pi ivate sentiment is still left, 
the disseminating, or making public, of bad sentiments, de- 
stiuctive of the ends of society, is the ciime which society 
conects A man (says a fine \Mitei on thi^ subject) may be 
allowed to keep poisons in his clostt, but not publicly to vend [ 153 ] 
them as cordials And to this we may add, that the only 
plausible aigument heretohne used foi the lestiaining the just 
freedom of the press, ‘‘that it was necessaiy to pievent the 
“ daily abuse of it,” will entirely lose u’s force, wlien it is 
shewn (by a seasoiialde txeilion of the laws) that the press 
cannot be abused to any bad purpose, \Mthout incmiing a 
suitable punishment ^\he^eas it nevci can be used to any 
good one, when undci the contioul of an mspcctoi So tiue 
it will be found, that to censure the licentiousness, is to main- 
tain the liberty ol the pi ess (16) 

(16) The oftence ot libel often involves such impoitant consultrations, 
that the public attention is very naturalh cliawn to the proceedings of 
courts of justice in the trial of it , at the same tune it has bomcthing so 
peculiar in its nature, that it is equally natural to find difficulties in 
miking them satisfactory 01 intelligible in all icspccts to oidinai v minds 
One ol the rfiost disputed points on the sub)ect, early in the I ist reign, 
was the extent of the province ot the )uiy 7 he general practice had 
been lor a long senes ol years, to consider tlie criminality of a paper 
charged to be a libel, as a question of pure law, which the judge was to lay 
down to the jury, and it w is contended that tins was the most tavourablc 
course for the dclcndant, because the quc^tlon of criimnahty must then be 
either on the record, oi in the direction of the judge, and of course always 
subject to retonsidciation for the defendant by writ of eiror, oi on motion 
for a new trial In faet, however, it was attended with tins heavy dis- 
advantage to him, that wherever the publication and the meaning of the 
paper as charged, were found against him, he was almost uniformly con- 
victed in the first instance, for the very reason that such conviction was so 
rcviewable I think this fact, and the reason foi it, may both be inferred 
from the answer of the judges to the third question put by the lords m 
1 792, in the course of the debates on Mr Fox’s Libel Bill The question 
IS, “ Supposing the publication clearly proved, and the innocence of the 
paper as clearly manifest ^ is it competent for the judge to recommend a 

verdict 
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verdict of Not giulty The answer is m the affirmative , " but (they add) 
no case haa occurred in which it would have been in sound discretion fit 
for a judge, sitting at mst pnuSf to have given such direction or recom- 
mendation to a jury ** And the course of argument, which follows, is, that 
even in apparently the clearest cases the judge may be wrong, and there- 
fore the safe course for him is that which leaves his direction open to review 
It 18 obvious that this was full of practical hardship to the defendant, and that 
It was a declining from that proper responsibility in the judge, which the 
public has a right to expect, and without which trials at nm prius m ge- 
neral would lose half their value 

In 1771, after the trial of Mr Almon, for the republicatioii of Junms, a 
bill drawn by Mr Burke, was brought into parliament to settle this im- 
portant point It was, however, thrown out , and it is singular enough that 
Mr Fox was in the majority, because in 1791, he himself brought in a bill 
almost in terms the same, which was finally passed in 1792, and is com- 
monly known by his name It is both declaratory and enacting, by 
sect 1 the jury in all cases of information or indictment for libel may find 
a general verdict of guilty or not guilty, upon the whole matter m issue, 
and are not to be required by the court or judge to find a verdict of 
guilty merely on proof of the publication, and the sense ascribed to the 
paper in the information or indictment The second and third sections, 
provide that the court or judge, according to their or his discretion, shall 
give their or bis opinion and directions to the jury on the matter in issue , 
and that the jurv may, if they please, still find a special verdict, as m other 
criminal cases The fourth section provides that the defendant may still 
move in arrest of judgment, if convicted, as before the passing of the act 
32 G 5 C 60 

The bill passed without much difference of opinion in the commons , in 
the lords there was more opposition , and Lords Thurlow and Kenyon 
among others, signed a protest against it, as “ subverting a fundamental 
and important principle of English jurisprudence ** But in the arguments 
on both sides there was no dispute as to the constitutional province of the 
jury, as to fact distinct from law the opponents asserted that the crimi- 
nality of a paper was matter of law, and, that granted, their conclusion 
followed of course The advocates of the bill denied the second pro- 
position, and said that the criminality was a question of fact and law 
inseparably united, and then contended that the first proposition did not 
apply to any case in which the fact and the law could not be separated , 
and that in all such cases the jury, though they might receive advice fiom 
the court, were by the constitution the sole judges 

One remark more seems proper to be made the advocates of the bill 
both m and out of parliament (and no one more powerfully than its 
real author, the late lord Erskine), uniformly contended that it was to pre- 
vent and not to produce an anomaly in the criminal law, and that their 
sole object was to give the jury the same power, and no other, in a trial 
for libel, as in a trial for murder This should be always borne m mind, 
and so long as it is, the bill will be productive of great benefit, but 
the object of the bill is very easily misrepresented, for the bill itself rests 
upon a somewhat subtle proposition , and it is not to be wondered at, if 

Junes 
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juries have been sometimes persuaded that in cases of libel they were in- 
vested with new and extraordinary powers, while, in the words of John 
Lilburn, the judge was reduced to a mere cypher Wherever this hap- 
pens, the bill IS indirectly the source of much mischief 

See the Ann Reg v 33 cvii v 54 pt 2 p*69 Parliamentary History, 
V 29 pp 551 591 726 741 But the question cannot be fully understood 
without reference to all the proceedings in the trial of the dean of 
St Asaph 
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CHAPTER THE TWELFTH. 


OF OFFENCES against PUBLIC 
TRADE. 


^^FFENCES Against public irade^ like those of the pre- 
ceding classes, are either felonious, or not felonious Of 
the first sort are, 


1 OwLiNCr, so called from its being usually earned on in 
the night, wliicli is the offence of tiansporting wool oi sheep 
out of this kingdom, to the detiiment of its staple manufac- 
ture This was foi bidden at common law % and moie pai- 
ticularly by statute 11 Edw III c 1 when the irnpoitance of 
oui woollen manufactin e was first attended to, and there aie 
now many latei statutes i elating to this offence, the most 
useful and principal of which aie those enacted m the leign 
of fjucen Elizabeth, and since The statute 8 Eh/ c 3 
makes the transportation of live sheep, oi embaiking them 
on board any ship, for the first offence forfeituie of goods, 
and imprisonment for a yeai, and that at tl\c end of tbe year 
the left band shall be cut off m some puVihc market, and 
shall be there nailed up in the openest place , and the second 
offence is felony The statutes 12 Car II c 32 and 7 8c 
8 W III c 28 make the exportation of wool, sheep, or ful- 
ler’s earth, liable to pecuniary penalties, and the forfeiture 
of the interest of the ship and cargo by the owners, if privy , 
and confiscation of goods, and thiee years’ imprisonment to 
the master and all the mariners And the statute 4 Geo I 
c 11 (amended and farther enforced by 12 Geo II c 21. and 


* Mir cl 5 3 
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19 Geo II. C.34 ) makes it transportation for seven years, if 
the penalties be not paid. (1) 

2 Smugglinci, or the olFence of importing goods without 
paying the duties imposed thereon by the laws of the customs 
and excise, is an offence generally connected and carried on [ 155 ] 
hand in hand with the former This is restrained by a great 
variety of statutes, which infiitt pecuniary penalties and sei- 
sure of the goods for clandestine smuggling, and affix the 
guilt of felony, with -transportation for seven years, upon more 
open, daring, and avowed piactices but the last ot them, 

19 Geo IF c 34 , IS for this pupose instat ommxcm , for it 
makes all forcible acts of smuggling, carried on m defiance 
of the laws, or even in disguise to evade them, felony without 
benefit ol cleigy enacting, that it thiee or more persons shall 
assemble, with fiie-airns oi othei offensive weapons, to assist 
I a the illegal exportation oi impoitation of goods, or in rescu- 
ing the same altei seism e, oi in lescuing offendeis in custody 
loi such offences, or shall pass with such goods m disguise, 
or shall wound, shoot at, or <issault any officeis of the levenue 
w'hen m the execution of their duty , such persons shall be 
felons without the benefit of clergy As to that branch of 
the statute, which requned any peison, charged upon oath as 
a smuggler, under pain of death, to surrender himself upon 

(l) These and several other statutes on the same subject were repealed 
by the 28 G 3 c 38 , which lias itself in several points been altered and 
partly repealed by subsequent statutes it the exportation of live sheep, 
the breed of Great Britain or the luljacent islands, other than wethers 
shipped foi food, is [mnishable hy forfeiture of the animals and the vessel 
carrying them, ior the benefit ot the scizer , besides which, the exporter, 
his aiders, abettors, procurers, and comforters shall forfeit Zl for every 
sheep, &c , and suttcr solitary imprisonment for three months, and further 
until the fine be paul,so as the whole imprisonment docs not exceed twelve 
calendar months For ever} subsequent offence, the forfeiture is 5l for 
each sheep, and a like imprisonment for six calendar months, and until 
such forfcituie be paid, but the imprisonment for non-payment of the pe- 
nalty must not exceed two years , the penalty to go to him who shall sue for it 
The exportation of wool by the same statute is, for the first time, punished 
by a forfeiture of 3s for every pound of wool, or 50/ in the whole, at the 
election of him who sues, with solitary imprisonment for three calendar 
months, for the second time, by the same pecuniar) penalties, and a six 
months* imprisonment, with smulai restrictions as to the length of the im- 
prisonment for non-payment of the penalties, as before mentioned 
VOX TV. V 
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pioclamation, it seems lo be expired, as the subsequent sta- 
tutes b, which continue the oiiginal act to the present time, 
do in terms continue only so much of the said act as relates 
to the pini^lment ol the offenders, and not to the extraordi- 
nary method of appiehending oi causing them to surrender 
and for offences of this positive species, where punisliment 
(though necessary) is rendered so by the laws themselves, 
which by imposing high duties on commodities increase the 
temptation to evade them, we cannot surely be too cautious in 
inflicting the penalty of death‘s. (2) 

[ 156 ] 3 Another offence against public trade is fiaudulenl 

hankruptcy^ which was sufficiently spoken of in a formei 

^ Stat 26Geo 11 c 32 32 Geo If ® See Vol I pag 317 Beccar 
jc 18 4 Geo III c 12 c 31 


(2) It IS impossible within the limits of a note to give any thing approach- 
ing to an intelligible abstract of the varioiispunisjhmcnt^ which are awarded 
under various statutes to different offences against the laws of excise and 
customs In a great number of instances, seveie penalties follow upon 
summary conviction, of these it is proper to say, that their necessity can 
alone justify them, and that upon this pnnciple these convictions are 
watched with much jealousy by the controuling power of the king’s bench. 
With respect to the cases of capital punishments enumerated in the text, 
and the doubt therein expressed, the 19 G 3 e 69 expressly declared and 
enacted, that all the orders and directions relative to the surrender, pro- 
claiming, &c of oflenders were continued, and re-enacted by the several arts 
of continuance, and might be lawfully exercised and used accordingly 
However, the important statute now to be reirardtd on this subject is the 
^2G 3 c 143 , which brings within benefit of clergy all the capital offences 
against the revenue Jaws, except those whicli it afterwards enumerates 
These may be divided into two classes , the first includes the minor offences 
of assisting in illegal exportation, running, relanding, rescuing, &c , but 
these, in order to be capitally punished, must have been committed by- 
three or more persons armed with fire-arms, or other offensn e weapons ; 
the second includes the offence of any person maliciously shooting at or 
upon any vessel or boat of his majesty’s navy, or in the service of the cus- 
toms or excise within certain specified limits, or within the same limits 
maliciously shooting at, maiming, or dangerously wounding any officer of 
his majesty^s military or naval forces, or of the customs or excise, or any 
person aiding him in the due execution of his duty under any revenue act, 
or act for the prevention of smuggling This clause comprehends aiders 
and abettoi*s The provisions respecting the surrender upon proclamation 
of persons charged upon oath with any of these offences are sunilar ta 
those mentioned m the text. 
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\oluTne'^, I shall tlieiefoie now baiely mention the several 
species of Iraud taken notice of by the statute law , vtz the 
bankrupt's neglect of sm rendering himself to his creditors, 
his non-conformity to the diiections of the several statutes, 
his concealing ot embezzling Ins effects to the value of 20/ , 
«ind his withholding any books oi writings with intent to de- 
fraud his Cl editors all which the policy of our commercial 
countiy has made felony without benefit of clergy* (^) And 
indeed it is allowed by such as aie the most averse to the in- 
fliction of capital punishment, that the offence of fraudulent 
bankruptcy, being an atiocious spi^cies ot the ciimen Jalstj 
ought to be put upon a level with those of lorgeiy and falsify- 
ing the com ^ And, even without actual hand, it the bankiupt 
cannot make it appeal that he is disabled fiom paying his debts 
by some casual loss, he shall by tlie statute 21 Jac. I c 19 be 
set on the pillory for two hours, with one of his ears nailed 
to the same, and cut off To this head we may also subjoin, 
that by statute 32 Geo II c 28 it is felony, punishable by 
tianspoitation for seven years, if a }nisoner, charged in exe- 
cution foi any debt under 100/, neglects or refuses on de- 
mand to discover and dclivei up Ins effects for the benefit 
of his creditors (4) And these aie the only felonious of- 
fences against public trade , the residue being mere misde- 
mesnoi s , as, 

4 Usury, which is an unlawful contract upon tlie loan 
of money, to leceive the same again with exorbitant inciease. 

Sec Vol II pig '4S1,4S2 ^ Bcccti cli 32 

' Stat 5 Geo II c SO 

(3) The 5G 2 c 30 , uul ill the other bankiupt laws, stand repealed 
from the 1st Jay ot M ly, 1825, by the SG 4 c 98 C^eeVol II c 31 ) By 
the 108th section ot this act, U is made a felony liable to the punishment 
of transportation foi hie, or any term of ye'irs not less than seven, or of 
imprisonment with oi without haul labour for any term not exceeding 
seven years, for a bankiupt not to surrender in due time and after due 
notice, to refuse to be examined by the commissioneis, not to discover or 
deliver up all his real and personal estate, the mannei of disposal of it, or 
the books, &c relating thcieto, or to remove or embezzle any part thereof 
to the value of 10/, or any books, &c relating thereto, with intent to de- 
fraud his creditors 

(4) Sec Vol III p 416 n 7 This sum of 100/ is, by 53Q 5 c S (made 
perpetual by 39 G 3 c 50 ) extended to 300/ 

N 2 
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Of this also, we had occasion to discourse at large in a former 
volume ^ We there observed that by statute 37 Hen VIII 
c 9 the rate ol interest was fixed at 10/ pey cent yei annum ^ 
which the statute 13 Eliz c 8 confirms and oulains tliat 
all brokers shall be guilty of a pyaemumye that transact any 
contracts foi more, and the securities themselves shall be 
[ 157 ] void The statute 2 iJac I c.l7 reduced interest to eightjot/ 
cent , and, it having been loweiedm 1650, duiing the usurp- 
ation, to swpey cent (5), the same i eduction was re-enacted 
after the restoiation by statute 12 Cai II c 13 , and lastly, 
the statute 12 Ann st 2 c 16 has reduced it to five pa euxt 
Wherefore not only all contiacts for taking more are m them- 
selves totally void, but also the lender shall loifeit treble the 
money borrowed Also, if any scrivener or broker takes moi e 
than five shillings pa cent pi ocii ration-money, oi moie than 
twelvepence for making a bond, he shall forfeit 20/ with costs, 
and shall suffer imprisonment foi half a year And by statute 

17 Geo III c 26 to take more than ten shillings emt for 
procuring any money to be advanced on any life-annuity, is 
made an indictable misdemesnoi, and punishable with fine and 
impiisonment as is also the offence of procuring oi soliciting 
any infant to grant any life-annuity , oi to promise, oi other- 
wise engage, to latify it when lie comes of age (6) 

5 Chlating is another offence, more immediately against 
public trade , as that cannot be carried on without a punc- 
tilious regard to common honesty, and faitli between man 
and man Hither theiefoie may be referred that prodigious 
multitude of statutes, which are made to restrain and punish 
deceits m paiticulai trades, and which are enumeiated by 
Hawkins and Burn, but are chiefly of use among the tradeis 
themselves The offence also of h ealang the asme of bread, 

See Vol IT pdg 155, 

(5) The rediiLtion took place ui IG51 Ste Scobell, 17-1 The preamble 
of the ordinance attributes the necessity of it to the decreased value of 
land and merchandize, and the general want of money felt by the landed 
and trading interest 

(6) This statute was repealed by the 53 G 3 c 141 , but the repealing 
statute contains clauses in the same teims with those abstracted in the 
text 
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or the rules laid down by the law, and particularly by the 
statutes 31 Geo IL c 29 3 Geo III c 11 and 13 Geo III 

c 62 foi ascertaining it’s price in every given quantity, is re- 
ducible to this head of cheating (7) as is likewise in a pecuhai 
manner the offence of selling by fahe nsocights and measnics, the 
standard of which fell undei oui consideiation in a forniei 
volume The punishment of bakers’ breaking the assise, was 
anticntly to stand in the pillory, by statute 51 Hen III st6 , 
and foi bieweis (by the same act) to stand in the tumbiel oi 
dungcait' , which, as we learn from domesday book, was the 
punishment for knavish bi ewers m the city ot Chester so early 
as the reign of Edwaid the confessor “ Malum ce7eV2Siam 

Jacims^ tn cathedya pomhatnr dcicwis^ ’(8) But now the [ 158 ] 
geneial punishment foi all fiauds of this kind, if indicted (as 
they may be) at common law, is by fine and imprisonment 
though the easiei and more usual way is by levying on a 
summary conviction, by distiess and sale, the forfeitines 
imposed by the several acts of parliament Lastly, any de- 
ceitful practice, in co/ening another by artful means, whether 
in matters of tiade, or otherwise, as by playing with false 
dice, or the like, is punishable with fine, imprisonment, and 
pillory ^ And by the statutes 33 Hen VIII c 1 and 
30 Geo II c 24 if any man defrauds another of any valu- 
able chattels by coloui of any false token, coimteifeit letter, 
or false pretence, oi pawns or disposes of anothei’s goods 
without the consent of the owner, he shall suffei such punish- 
ment by imprisonment, fine, pillory, trail spoliation, whipping, 
or other corporal pain, as the court shall direct (9) 

^ See Vol X pag 274 i Scld tit of hon b 2 c 5 § 3 

■ 3 Inst 2iy 1 IlAwk PC c 71 s 3 


(7) See Burn’s Justice, v i pp 301 365 ed 23 The important statutes 
on this subject now are the 1 & 2G 4 c 50 lor the kingdom at large , and 
the 55 G 3 c xcix (Local Act), as altered and amended by the 59 G 3 
c cxxvii (Local Act), foi the city of London, and within ten miles of the 
Royal Exchange The weight and materials of bread are by these acts 
put under very strict Regulations 

( 8 ) Aut qtiaitior soltdos dahat prtBposttis 

(9) The clauses of the 30 G 2 c 24 , which relate to the pawning of 
another’s goods without the consent of the owner, are virtually repealed 
by the general pawnbroker’s act, 39&40G 3 c 99 (see Vol II p 452 ) 
which punishes the offence summarily by forfeitures and imprisonment in 
case of non-payment , the same statute also punisheb siimmard> the forg 

N 3 
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6. The offence of forestalling tlie market is also an offence 
against public trade Tins, which (as well as the two fol- 
lowing) IS also an offence at common law^ was described 

‘ 1 Hawk PC c 80 si 

mg any pawnbroker’s memorandum or ticket The statutes of Hen 8 and 
G 2 , extended as the latter is hy the 52 G 5 c G4 ,form a very mipoitant 
head of our criminal law, upon winch nuincious decisions hive taken place 
The first of these provides for the offence of deceitfully getting possession 
of other persons’ money, goods, chattels, jewels, oi other things, by means 
of any false token or countcifeit letter made in any othci min’s name 
The necessity for this and the succeeding stitutes uose from a principle in 
the law as to larceny, which will be noticed more fully hereafter, that 
wherevei the owner of goods delivered them to anothei, ind intended by 
the delivery to part not merely with the possession but the property of 
them, no larcen} was couinntted by the pci son so receiving them, what- 
ever fraudulent means he hid used to prevnl on the owner so to do It 
should therefore be alwajs borne in mind, that these statutes apply only to 
cases of such delivery, foi without this caution we shill be apt to con- 
found cases under them with cases of lirccn^ at common law The woids 
of the statute ot lien 8 are confined to goods, &c obt lined by meins of a 
token, which must be some real visible mirk or thing (as a kej, or ring), 
calculated to gam the party using it some additional cicdit beyond his own 
assertions, or a Icttci, which must also be made in the name of a third 
person This statute, thus expounded, was a \oiy inadequate security 
against fraud , the statute of G 2 , thcrcfoie, extends to goods, &c ob- 
tained by any false pietence with intent to cheat These words are very 
general, and there has been some doubt as to the extent in which they are 
to be understood, but it seems now to be determined that they are not 
to be restrained in their operation, but that wherever the pretence is false, 
and the money or other thing obtained by that pretence, the case is within 
the statute Thus, where a Count V told Sir T B that he was entrusted 
by the Duc de Lauzun to take some horses fiom Ireland to London, and 
that he had been detained so long by contrary winds that his money was 
spent, by which representation (being entirely fictitious) Sir T B was in- 
duced to advance him money , the case was held to be within the statute, 
and the defendant was sentenced to hard labour {3 T R 104 ) And this 
case would have been equally so, if the story had been only false in part, 
supposing the false part had been the m iterial inducement to part with 
the money For it most commonly happens, that a false pretence is a 
matter made up of some truth as well as some falsehood, the former used 
as the vehicle of the latter The object of the 52 G J c 64 was to extend 
the protection of the statute of G 2 to corporate bodies, and to cases 
where not merely money, goods, &c were obtained, but bonds, bills, bank 
notes, or any other security, or warrant for the payment of money, or de- 
livery of goods On this subject, generally, I cannot do better than refer 
the student to the case of the King v Young and others, 3 T. R 98 , and 
2 Kant's r C c xviii s 8 , or 3 Ruso P. C 1385 
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by statute 5 & 6 Edw. VI. c.l4. to be tlie buying or contract- 
ing for any merchandue or victual coming in the way to 
maiket , or dissuading persons from bringing their goods or 
provisions there, oi persuading them to enhance the puce, 
when theie any of which practices make the market dearei 
to the fan tradei. 

7 RLGUAaiNG was described by the same statute to be the 
buying of corn, oi other dead victual, in any market, and sell- 
ing it again m the same maiket, or within four miles ot the 
place Eor this also enhances the price of the provisions, as 
every successne seller must have a sued ^si\e profit, 

8 Engrossing was also described to be the getting into 
one’s possession, oi buying up, laige quantities ot corn, or 
othei dead victuals, with intent to sell them again This 
must of com sc be injurious to tlic public, by putting it m the 
powei of one oi two iicli men to laise the price of proMsions 

at their own disci etion And so the total engrossing of any [ 159 3 

othei commodity, with intent to sell it at an unreasonable 
price, IS an offence indictable and finable at tlie common 
law And the general penalty for these three offences by 
the common law (for all the statutes concerning them were 
repealed by 12 Geo III c 71.) is, as in other minute misde- 
mesnors, discretionary fine and impnsonment ” Among the 
Romans these offences and other nial-pi actices to raise the 
price of piovisions, w^re punished by a pecuniary mulct 
‘‘ Poena vtginti atueotum statuUw advasus eum^ qui contra 
‘‘ annonam fecenf, societatcmvc com it quo annona carior 


9 Monopolies are much the same offence in other 
branches of trade, that engrossing is m piovisions (10) 
being a licence or privilege allowed by the king for the sole 
buying and selling, making, working, or using of any thing 

Cro Car 212 ° ij 48 12 2 

1 Hawk P C c 80 s 5 


(lO) Hawkins states the difference to be only in this, that monopoly is 
by pitent from the king, and engrossing by the act of the subject between 
party and part) PJ C i c 79 

N 4 
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whatsoever , whereby the subject in general is restrained from 
that liberty of manufacturing oi trading winch he had be- 
fore P. These had been carried to an enoimous height during 
the reign of queen Elizabeth , and were heavily complained 
of by sn Edwaid Coke*’, m the beginning of the leign ot 
king James the first but were m great measure remedied by 
statute 21 Jac I c 3 which declares such monopolies to be 
contiary to law and void , (except as to patents, not exceed- 
ing the giant of fourteen years, to the authors of new inven- 
tions , and except also patents concerning printing, saltpetre, 
gunpowder, great ordnance, and shot ,) and monopolists are 
punished with the forfeiture of treble damages and double 
costs, to those whom tiiey attempt to disturb, and if they 
procure any action, brought against them for these damages, 
to be stayed by any extia-judicial order, othei than of the 
court wherein it is brought, they incur the penalties of jyrae- 
TAWiite. Combinations also among victualleis or artificers, to 
raise the price of provisions, or any commodities, oi the rate 
of labour, are in many cases severely punished by particular 
statutes, and m general by statute 2 & 3 Edw VI c.l5 with 
the forfeiture of 10/ or twenty-one days’ imprisonment, with 
an allowance of only bread and water, for the first offence ; 
20/. or the pillory, for the second, and 40/ for the thud, or 
[ 160 ] else the pillory, loss of one ear, and perpetual infamy (11) In 
the same niannei, by a constitution of the emperor Zeno ^ all 
monopolies and combinations to keep up the puce of mer- 
chandize, provisions, or workmanship, were prohibited upon 
pam of forfeiture of goods and perpetual banishment. 

10 To exercise a trade in any town, without having pre* 
viously seived as an aj)pe7ittce for seven years®, is looked 
upon to be detrimental to public trade, upon the supposed 
want of sufficient skill in the trader and therefoie is punished 
by statute 5 Ehz c 4 with the forfeituie of forty shillings by 
the month (12) ^ 

p 1 Hawk P C c 79 ^ Cod 4 59 1- 

*3 3 Inst 131 s Sec Vol I pag 427 


(ii) Thw statute is repealed by 5 G 4 c 95 See ante, p 137. n 
02) This IS repealed by 54 G 3 c 96 
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11. Lastly, to prevent the destruction of our home ma- 
nufactures by transporting and seducing onr artists to settle 
abroad, it is provided by statute 5 Geo I. c.27 that such 
as so entice or seduce them shall be fined [any sum not ex- 
ceeding] lOOZ and be imprisoned three months and for the 
second offence shall be fined *it discretion, and be imprisoned 
a year and the artificers, so going into foreign countries, and 
not returning within six months after warning given them by 
the British ambassador where they reside, shall be deemed 
aliens, and forfeit all their lands and goods, and shall be in- 
capable of any legacy or gift By statute 23 Geo II. c 13 
the seducers incur, for the first offence, a forfeiture of 500/. 
foi each aitificer contracted with to be sent abroad, and im- 
prisonment foi twelve [calendar] months , and for the second, 
1000/ and are liable to two years imprisonment' and by the 
same statute, connected with 14- Geo III. c.7l , if any person 
exports any tools or utensils used in the silk, linen, cotton, 
or woollen manufactures, (excepting woolcards to North 
America *,) he forfeits the same and 200/ , and the captain of 
the ship (having knowledge thereof) 100/ , and if any cap- 
tain of a king’s ship, or officei of the customs, knowingly 
suffers such exportation, he forfeits 100/ and his employment; 
and IS for ever made incapable of bearing any public office 
and every person collecting such tools or utensils, in order 
to export the same, shall, on conviction at the assizes, [or 
quarter sessions,] forfeit such tools and also 200/ (13) 

' Stat 15 Geo III c 5 


(13) These statutes, and several later, which had been made in pursu- 
ance of the same policy, so far as they relate to artificers going abroad, or 
the enticing them so to do, are now repealed by the 5 G 4 c 97. 
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CHAPTER THE THIRTEENTH. 


OF OFFENCES against the PUBLIC 
HEALTH, AND THE PUBLIC POLICE 
OR OECONOMY. 


'f’HE foul til species of offences, more especially affecting 
the commonwealth, are such as aie against the public 
health of the nation , a concern of the highest importance, 
and foi the prcseivatioii of which theie are iii man^^ countues 
special magistrates oi curatois appointed 

I The fiist of these offences is a felony, but by the bles- 
sing of Piovidence for more than a centuiy past, incapable 
of being committed in this nation Foi by statute 1 Jac I 
c 31 it IS enacted, that if any person infected with the plague, 
or dwelling in any infected house, be commanded by the 
mayor or constable, oi other head officei of his town or vill, 
to keep his house, and shall venture to disobey it, he may be 
enforced, by the watchmen appointed on such melancholy 
occasions, to obey such necessary command and, if any hurt 
ensue by such infoi cement, the watchmen aie theieby in- 
demnified And farther, if such person so commanded to 
confine himself goes abioad, and converses m company, if 
he has no plague soie upon him, he shall be punished as a 
vagabond by whipping, and be bound to his good behaviour , 
but, if he has any infectious soic upon him, uncured, he then 
shall be guilty of felony I3y the statute 26 Geo II c 6 (ex- 
plained and amended by 29 Geo II c 8 ) the method of per- 
forming quayanttncy oi foity days’ probation, by ships coming 
from infected countues, is put m a much more regular and 
effectual older than foinieily, and masteis of ships coming 
horn infected places and disobeying the directions theie given. 
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oi havmg the plague on board and concealing it, aie guilty 
ol felony wiihout benefit of clergy The same penalty also 
attends peisons escaping from the lazarets^ or places wherein 
quarantine is to be pei formed, and ofRcers and watchmen 
neglecting then duty, and peisons conveying goods or letters 
from ships performing quaiantme (1) 

9 A SLCONI), but much infeiioi species of offence against 
public health is the selling of uituoholt wme ptovisioiis To pre- 
vent which the statute 51 Hen III st G and the oidinance 
for bakers, c 7 piohibit the sale of coiriipted wine, conta- 
gious or unwholesome flesh, oi flesh tliat is bought of a Jew , 
undei pain of amercement foi the hist ofleiice, pilloiy for 
tlie second, fine ind impiisoninent foi tlie third, and abjura- 
tion of the town foi tlic fouith And by the statute 12 Car II 
c 25 §11 any brewing oi adulteration ot wine is punished 
with tlie foifeituie of 100/ if done by the wdiolesale mer- 
chant, and 4-0/ if done by the vintnci or ictail tiadei These 
aie all the offences wdnch may pioperly be said to respect the 
public health (2) 

(1) The 450 3 c 10 and 46G 3 c OS arc the laws now in force for 
the regulation of quaiantinc Many offencLs described in these statutes 
arc piinibheJ by pecuniary penalties and iniprisoninent , but it is felony, 
without benefit of clergy, for any master knowingly to omit disclosing that 
he has touched at any infected place, or has any infected person on board, 
or wilfully to omit, under such tircumstances, the hoisting the j/cllow flag; 
it IS also a capital offence foi persons liible to perfoim quarantine to refuse 
to repair to the appointed place for peifoiming it, oi to escat>e from it, 
and for any officer of quaiantme knowingly to permit any person, ship, or 
goods to depart, oi be conveyed from such place, without permission of 
his majesty, or to give a false certificate of the due performance of qua- 
rantine Persons iiiiinfcctcd who once entei a lazaret arc laid under the 
same restrictions, and exposed to the same punishments, as those perform- 
ing quarantine there It is also a capitd oftenec to convey clandestinely, 
or conceal for such puipose, any letters or goods from a ship in qua- 
rantine 

By the common law, it is a nuisance to expose persons infected with 
contagious disorders m streets or places of public resort, and therefoie, 
though it is not unlawful to inoculate with the small-pox, yet it must be 
done under such guards, and the patients afterwards so managed as not to 
endanger the public health by the communication of the disease R v 
Vaniandtiloy 4M &S 73, and Jt v Rumetf, &S 272 

(2) By l\V &M st 1 e 34 s 20, It IS more generally provided that 
every peison selling wine by wholesale or retail, who shall adulterate it. 
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V. The last species of offences which especially affect the 
commonwealth, are those against the i^uh\\c police or oeconomy 
By the public police and oeconomy I mean the due regula- 
tion and domestic order of the kingdom whereby the indi- 
viduals of the state, like members of a well-governed family, 
are bound to conform their general behaviour to the rules of 
propriety, good neighbourhood, and good manners , and to 
be decent, industrious, and inoffensive in their respective 
stations. This head of offences must therefore be very mis- 
cellaneous, as it comprises all such crimes as especially affect 
public society, and are not comprehended under any of the 
four preceding species These amount, some of them to 
felony, and others to misdemcsnors only Among the for- 
mer are, 

1 The offence of clandestine marriage<i for by the statute 
26 Geo. II c 33 I To solemnize marriage in any othei place 
besides a church, or public chapel wherein banns have been 
usually published, except by licence from the archbishop of 
163 ] Canterbury, — and, 2 To solemnize marriage in such chinch 
or chapel without due publication of banns, or licence ob- 
tained from a proper authority , — do both of them not only 
render the marriage void, but subject the person solemnizing 
it to felony, punished by transportation for fourteen years 
as, by thiee foimer statutes’*, he and his assistants were sub- 
ject to a pecuniary forfeiture of 100/ 3 To make a false 

entry in a marriage register , to alter it when made , to forge, 
or counterfeit such entry, or a marriage licence , to cause or 
procure, or act oi assist m such forgeiy 5 to utter the same 
as true, knowing it to be counterfeit , or to destroy 01 pro- 
cure the destruction of any register, in order to vacate any 
marriage, or subject any peison to the penalties of tins act, 
all these offences, knowingly and wilfully committed, subject 
the party to the guilt of felony without benefit of cleig^ (3) 

»6&7WIIIc6 7&8\VIIIc35 10Anncl9§176 

or !»ell It adulterated, shall forfeit 500 / for each ofTence, one half to the 
king, and the other to him who shall sue for it, and shall also be impri- 
soned three months 

( 3 ) The 26 G 2 c 33 18 now repealed, ahd by 4G 4 c 76 , 1st, to bo- 
Icmnize matnmony elsewhere than in a church, or such public chapel 

wherein 
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2 Anoiher felonious offence, with regard to this holy 
estate of matiimony, is what some have corruptly called 
gamy^ which properly signifies being twice married, but is 
nioie justly denominated yolygamy^ or having a plurality of 
wives at once*^ Such second marriage, living the former 
husband or wife, is simply void, and a mere nullity, by the 
ecclesiastical law of England and yet the legislature has 
thought it just to make it felony, by reason of its being so 
great a \ lolation of the public oeconomy and decency of a well- 
ordered state ¥oy polygamy can never be endured under 
any rational civil establishment, whatever specious reasons 
may be urged for it by the eastern nations, the fallaciousness 
ot which has been fully proved by many sensible writers, 
but in northern countries the veiy nature of the climate seems [ 164* ] 
to reclaim against it, it never having obtained in this part 
of the woild, even from the time of our German ancestors, 
who, as Tacitus intonns ub% “ ptope soli harhawnim sin- 

^ I Inst Bigaray, according to uncommon counterplea to the claim of 
the canonists, consisted in marrying the benefit of clergy (M 40 Ed III 
two virgins successively, one after the 42 iW 11 Hen IV 11 48 M 
death of the other, or once marrying Hen IV 6 Staundf PC 134 ) The 
% widow Such were esteemed mca- cognizance of the plea of bigamt/ was 
pablc of orders, &c , and by a canon of declared by statute 18 £d III st 3 
the council of Lyons, A D 1274, held c 2 to belong to the court chnstian, 
under pope Gregorv X were omm j>n- hke that of bastardy But by stat 
vdegio cltricali nudalif et coercwni fon 1 Edw VI c 12 §16 was de- 

secularis addicti (6 Decretal 1 12) dared to be no longer an impediment 
TIus canon was adopted and explained to the claim of clergy See Dal 21, 
m England, by statute, 4 Edw I st 3 Dyer, 201 
c 6 and bigamy thereupon became no ' de mor Germ 1 8 

wherein banns 7?my he lawfully piiblbhed, or at any other time than be- 
tween eight and twelve in the forenoon, except by licence from the arch- 
bishop of Canterbury , 2d, to solenlnl^e it without due publication of banns, 
unless by licence from a competent authority, or, id, to solemnize it ac- 
cording to the rites of the church of England, falsely pretending to be in 
holy orders, are all made felonies, punishable, if prosecuted within three 
years frorp the commission of the offence, by transpoitation for fourteen 
years And by the same act, 1st, to insert in a register-book any false 
entry of any thing relating to any marriage , 2d, to make, alter, or coun- 
terfeit, or assist in making, &c any such entry, or any licence of marnage, 
or to utter the same as true, knowing it to be false, or, 3d, to destroy or 
procure the destruction of anj^ register-book of marriages, or any part 
thereof, with intent to avoid any marndge, or subject any person to any of 
the penalties of the statute, are made felonies punishable by transportation 
for life 
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gulls tixoubiis con tent i sunt ' It is tlieiefoie punished by 
the laws both of aiitient and modern Sweden with death"* 
And with us in England it is enacted by statute 1 Jac I. c 1 1 
that if any peison, being married, do afterwaids mairy again, 
the former husband ot wife being alive, it is felony, but 
within the benefit of cleigy The fiist wife in this case shall 
not be admitted as a witness against hei husband, because 
she IS the true wife , but the second may, for she is indeed no 
wife at all , and so vice vc'i vr/, of a second husband Tins 
act makes an exception to five cases, m which such second 
marriage, though in the thiee fiist it is void, is yet no felony 
1 Where eitliei party hath been continually abroad foi seven 
years, whether the party in England hath notice of the other's 
being living or no 2 Wheie either of the paities hath been 
absent from the other seven years voithin this kingdom, and 
the remaining paity hath had no knowledge of the other's 
being alive within that time 3 Wheic theic is a divoice 
(or sepal ation a mensa et thoro) by sentence in the ecclesias- 
tical couit 4 Wheie the fiist mairia^e is declared abso- 

O 

lately \oid by any such sentence, and the paitics loosed a 
vinculo Or, 5 Where eithei of the parties was under the 
age of consent at the time of the first mairiage, for in such 
case the fiist marriage was voidable b}'' the disagreement of 
either party, which the second marriage very clearly amounts 
to But if at the age of consent the parties had agreed to 
the mairiage, which completes the contiact, and is indeed the 
le.d maiiiage, and afterwaids one of them should marry 
again, I should appichend that such second maniage would 
be within the icason and penalties of the act (4) 

^ Stiernh elcjine Sueon I ^ c 2 ^3 Inst 8<) Kcl 27 1 Ilal P C 

«= 1 Hal P C 693 691 


(4) It scenib that b> the old law, which tor this purpose remained un- 
touched by the 18 E 5, bigamv was general, and special, the former 
embiaced the cases which fall within the piovisions of the statute of 
James, and the latte, some at least of those within it's exceptions, 
the former were placed by the statute of E 5 under the cognisance ot 
the bishop, the latter still remained to be tued by a juiy Ihus if to 
the counter-plea of liigamy, the prisoner replied that the fiist marriage 
was void because contracted within the age of consent, and at full 
age disaffirmed, that issue was tued by the country By the statute of 
James, and the 35 G 5 c 67 si, this distinction is become unimportant , 
this latter statute punishes offences within the former in the same manner 

as 
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3. A THIRD species of felonj^ against the good older and 
oeconomy of the kingdom, is by idle soldiers and mariutis [ 165 ] 
about the realm, or persons pietending so to be, 
and abusing the name of that honourable piofession*^. Such 
a one not having a testimonial oi pass from a justice ot the 
peace, limiting the time of his passage, or exceeding the 
time limited for fourteen days, unless he falls sick, oi forging 
such testimonial, is by statute 39 Eh/ c 17 made guilty of 
felony without benefit of clergy This sanguinary law, though 
in practice deservedly antiquated, still icmains a disgrace to 
our statute-book yet attended with this mitigation, that the 
offender may be delivered, it any honest trecholdei or other 
person of substance will take him into his service, and he abides 
m the same for one year , unless licensed to depart by his 
employer, who in such case shall foiteit ten pounds (5) 

4 OuiLANDiSH persons calling themselves Egyptians^ or 
gypsies^ are another object of the seventy ot some of our un- 
repealed statutes These aie a strange kind of commonwealth 
among themselves of wandering impostors and jugglers, who 
were first taken notice of in Germany about the beginning 
of the fifteenth centuiy, and have since spread themselves all 
over Europe Munster \ who is followed and lolied upon 
by Spelman ^ and other wi iters, fixes the time of their first 
appearance to the year 1417, under passpoits, real or pie- 
tended, from the emperor Sigismund, king of Hungaiy 
And pope Puis II (who died A D 1464) mentions them m 
his histoiy as thieves and vagabonds, then wandeiing with 
then families ovei Euiope undci the name of Zigaii, and 

B 1 Inst 8? Cosmogr ‘ C/ow 193 

VS pel sons toiivictecl of grvnJ oi petit larceny, and a return from trans- 
portation without lawful cause before the cxpiiation of the term limited, 

IS felony without beneht ot clergy Sec Staundf PI C 155 

The prisoner may be tried under the statute of James in the county in 
which he is ipprchcnded , and therefore Hawkins thinks that where the 
second marriage, which is the oifencp, was telebiated beyond the sea, still 
the part} might be tued for it ui England, but the broad principle that 
an offence committed out ot the jurisdiction of the law, cannot be cog- 
nisable by the law, is scarcely to be got over by mere inference, and it 
should be remembered besides, that both the statutes of James I and 
George III begin, “ If any person or persons within his majesty dominions 
of bmgland and Wales, &c ’* Hawkins,! c 42 s 7 East’s Pl.C c \ii s 2 

(5) This statute was repealed by the 52 G 5 c 
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whom he supposes to have migrated from the country of 
Zigi, which neaily answers to the modern Circassia In the 
compass of a few years they gained such a number of idle 
proselytes, (who imitated their language and complexion, and 
betook themselves to the same arts of chiromancy, begging, 
and pilfering,) that they became troublesome, and even for- 
midable to most of the states of Europe Hence they were 
expelled from France in the year 1560, and fiom Spain in 
1591 And the government in England took the alarm 
much earlier for m 1530, they are described by statute 
22 Hen VIII c 10 as “ outlandish people, calling themselves 
166 ] “ Egyptians, using no craft nor feat of merchandize, who 
“ have come into this realm and gone from shire to shire and 
“ place to place in great company, and used great, subtil, 
“ and crafty means to deceive the people , bearing them m 
hand, that they by palmestry could tell merfs and women’s 
“ fortunes , and so many times by craft and subtilty have 
“ deceived the people of their money, and also ]ia\e com- 
mitted many heinous felonies and robberies ” Wherefore 
they are directed to avoid the realm, and not to return under 
pam of imprisonment, and forfeiture ol their goods and chat- 
tels and upon their trials for any felony which they may 
have committed, they shall not be entitled to a jury de 
medietate linguae And afterwards, it is enacted by statute 
l&2Ph & M c4 and 5 Eliz c 20 that if any such {Per- 
sons shall be imported into this kingdom, the importei shall 
forfeit 40/ And if the Egyptians themselves lemaui one 
month m this kingdom , or if any person, being fourteen 
yeaisold, (whether natural-born subject or stranger,) which 
hath been seen or found m the fellowship of such Egyptians, 
or which hath disguised him or herself like them, shall re- 
main m the same one month, at one or several times, it is 
felony without benefit of clergy and sir Mattliew Hale in- 
forms us that at one Suffolk assises no less than thiiteen 
gypsies were executed upon these statutes a few years before 
the restoration. But, to the honour of our national humanity, 
there are no instances more modern than this, of carrying 
these laws into practice (6) 

^ Dufresne doss I 200 i 1 Hal P C 671 

( 6 ) The 5EI12. c 20 was repealed by the 23 G 3 c 51 , and the ca- 
pital 
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^ To desceiul next to offences wliose punishment is short 
of death. Common misanccs aie a species of offences against 
the public ordei and oeconomical i egimen of the state , being 
eithei the doing of a thing to the annoyance of all the king^s 
subjects, or the neglecting to do a thing which the common 
good requires"' Tlie natuie of common n usances, and their 
distinction hem 'private nusaiices, wcie explained in the pie- 
ceding volume" when we considered moie particularly the [ 167 ] 
nature of the private soit, as a civil injiny to individuals I 
shall heie only remind the student, tlmt common niisances are 
such inconvenient and tioublesome offences, as annoy the 
wliole community in general, and not meiely some particulai 
person, and theiefoie are indictable only, and not action- 
able , as it would be umeasonable to multiply suits, by giving 
tvery man a sepaiate light ot action, for what damnifies him 
in common only with the icst of bis follow-subjects Of this 
natuie aie, 1 Annoyances in Iw^lawijs^ and public 

by lendeiing the same inconvenient oi dangerous to 
pass, either positivcl), by actual ob'^tructions , or negatively, 
by want of leparations Foi both of these, the peison so 
obstuictmg, 01 such individuals as are bound to repau and 
cleanse them, oi (lu default of these last) the palish [oi coun- 
ty], at huge, may be indicted, distrained to lepair and 
amend them, and in some cases fined Anti a presentment 
theieof by a judge of assise, &c oi a justice of the peace, shall 
be m all lespects equivalent to an indictment® (7) Where 
there IS a house elected, oi an inclosiire made, upon any 
pait of the king’s demesnes, oi of <in Inghwviy, or common 
stieet, or public water, oi such like public things, it is pro- 
peily called a 2 All those kinds of nusances, 

(such as offensive tiadcs and manufactuics) which when in- 
juiious to a piivate man aie actionable, aie, when detiimental 

1 Hawk P C 75 1 p Co Litt 277 from the French 

" Vol III pag 216 ;)ou?7?ns, an enclosure 

« Stat 7 Clo III c 42 


pital punishment under l&sPh &M c 4 by the 1 G 4 c 116 si Gyp- 
sies are now considered and punished merely as rogues and vi^abonds 
under the vagrant acts bee 5 G 4 c 83 
(7) The 7G 3 c 42 is repealed by the 13 G 3 c 78 (the general high- 
way act), which at b 24 contains a similar provision with that stated in 
the text 
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to the public, punishable by public piosccution, and subject to 
fine, according to tlic quautitj^ of tlie misdcinesnoi and pai- 
ticularly the keeping ot iiog^ ni any city oi maiket town is in- 
dictablcas a public ]iusance'>(S) 3 All disoideily aufs oi ah- 
hoit^eSy ha*wdij-hom( ^aming-hoiiiiC% sfagt pla^^ unlicensed, 
booths and stages foi ) opc-daiicti mount chanls, and the like, 
aie public misances, and may upon indictment bcsuppicssed and 
fined '' (9) Inns, m paiticulai, being intended k)i the lodging 
and leceiptof tuivelleis, ma> be indicted, sujipiessed, and tbe 
[ 168 ] innkeepcis fined, it they lehise to cnleitain a tiavellei with' 
out a very suflicient cause toi thus to iiiistiatc tlic end ot 
then institution is lield to be disoideily behav loiu '" ( lO) 
Thus, too, the hospitable luvs of Noiway punish in the 
severest degree, such inn-kcepeis as icfuse to fuiiiish accom- 
modations at a just and leasouable })iicc' t statute 
10 & 11 W III c 17 all lotto us aie declaicd to be public 
nusaiiccs, and all giants, patents, oi licences foi tin same to 
be coiitiaiy to law But, as state-lotteiies ha\c, ioi man> 
ycai s past, been found a i eady mode foi laismg tlie supply (11), 
an act was made 19 Geo III c 21 to license and icgulate 
the kccpcis of such lottci y-oflices *5 The making and scll- 
ing ot yoc-uw/fs, and sqiahs^ oi tin owing them about ni any 
stiect, IS, on account of the ilangci that ma> tnsue to any 
thatched oi timbei buildings, dcclaicd to be i cominon 

' Silk ‘160 1 lliwk PC c 7S s e 

■■ 1 Hawk P C c 71 & 75 ‘>6 ' Stiernh ile fuit Suton I 2 c 0 


(8) It must be uiulei stood tint tht\ aiekcpt in slilIi imoincnjcnt puts 
ot tlic city 01 town tbit tlie)' einnut but gic itl) ineoniino<lc the neigh- 
bourhood 5 Kac Abi Nusanee 

(<>) See ante, p 05 n (lO) 

(10) Hawkins only says the innkeepei may be indicted and fined, Dalton, 
ecrtunly, to whom he letcis, c 7 say'i, that the “ alchonse-kccpci ma) bt 
suppressed ” but I do not imagine that a suppression ot the inn can tollow 
in the present day as any pin ot the punishment inflicted undci an indiet 
ment at toininon law , though undoubtedly i refusal of the licence in ly 
follow as an indircet consequence 

(11) It might be s ud with more tiiith perhaps, “ a very small pait of 
the supply,” tor I believe the piodiue ot the statc-lotteiy has seldom been 
estimated for many years but at a very inconsiderable sum The last lot- 
tcr)-act 4 G -1 c 60 s 19 , holds out an expectation that the practice ot 
raiding inone) by means so objectionable will be henceforward discon- 
tinued, and makes some piovisioiis, which would in that case become ne- 
tt ssary 
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luisance, by statute 9 & 10 W. Ill c 7 and theiefoie is 
liunishable by fine And to tins bead we may leiei (though 
not dedal ed a common iiusance) the making, keeping, or 
cainagc, ol too laige a ([uaiititv of gtm 2 :fotvdef at one time, oi 
111 one place oi vehicle , which is piohibited by statute 
12 Geo III c G1 vmdei heavy penalties and foifeituie (12) 

6 Eaves-dt oppet oi such as listen nndei walls or windows, 

OI tiie ea\cs of a house, to licarkcn ahei discouise, and theie- 
upou to hanie slaiuleious and nnsclue^ous tales, aie a com- 
mon misance, and piesentable at the couU-leet t oi aie in- 
dict ible at the sessions, and punishabk hue and iinding 
sinetics foi then good beh.ivioin " 7 Lastly, a common 

isiohl^ communis 7 iiaf) [\o\ oui Liw-lalin cenhnes it to the 
hmminc gcudci,) is a public niisancc to hci neighboiu- 
hoo(i Foi which ofTeiice she may be imiicted \ and it con- 
victed, shall be sentenced to be placed in .i ccitiin engine of 
coiKctJon called tlic tiL bucket, castigatoij, oi (uckino stool, 
vslucli in the Saxon language is said to signi{\ the scolding 
stool, thougli now it is heqiicutl) coun])tc(l into dutkiug 
stool, because the lesuluo ot the judgment is, that, when she 
IS so placed theicin, she sliall be plunged in the watei foi 
lici pimisiimeul ' ( 1 "1) 

G ImiNEss in any peison ulialsoevci is also a I ugh oh [ igp ] 
fence against the luiblic occouomv In China it is a maxim, 

' Kitch of Lourts 20 I Iliwk PC t 75 ss 5 — 14 

*' Il>id 1 Hawk r C c 01 s 4 '5 In^t 219 

'' 6 Mod 1 1 

(12) There uc mtlioiitics to ‘•licw that this was n misance at common 
law bdoie the l‘2(i 7 t ol , oi the 22 G 2 c JS winch was the preced- 
ing statute on the snbjett See Russell’s G L 1 4io 

(ll) 1 he aunov nice oi neqleLt which the hw will hohl to he a nusniicc, 
iTiust ccrtnnly bi of a ical ami substantial nature , but it seems, with sub- 
mission, to be too stiongly said by a vtry eminent judge, in sAtk 751 , 
that the fears of mmkuid, though icasonablt, will not create a nnsance 
The case, in which he said it, did not require any thing so strong, for it 
was m application to restrain the building of ui inoculation house in Cold 
Bath Fields, where the fear, though perhaps excusable, was in lealitj not 
reasonable, not justly deduced fioni sufficient premises But if the fear be 
so, (as where gunpowder-nulls arc eicctcd, or gunpowder magazines or manu- 
fectures for vitriol, aquafortis, &c kept in or close to a town,) there can he 
no doubt, 1 should imagine, but that it is a nusance punishable by indict- 
ment, anterior to any actual damage produced , in other words, that dan- 

o 2 gpions 
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that if theie be a man who docs not woik, or a woman that 
IS idle. 111 the empire, somebody must sufFei cold or hunger 
the produce of the lands not being more than sufficient, with 
culture, to main tarn the inhabitants and therefore, though 
the idle person may shift off the want fiom himself, yet it 
must m the end fall somewheie The court also of Areopa- 
gus at Athens punished idleness and exerted a right of ex- 
amining every citizen in what mannei he spent his time , the 
intention of which was that the Athenians, knowing they 
were to give an account of their occupations, should follow 
only such as weie laudable, and that tliere might be no loom 
left for such as lived by unlawful aits The civil law expelled 
all sturdy vagrants horn the city^ and, in our own law, all 
idle persons or vagabonds, whom oui antient statutes describe 
to be sucli as ivake on the night, and sleep on tlie day, and 
haunt customable taverns, and ale-liouses, and routs about ; 
and no man wot from whence they come, ne whither they 
go,’’ or such as are more particulaily described by statute 
17 Geo II c 5 and divided into thiee classes, idle and disoi-- 
derly peisons, i agues and vagahmuh^ and incotn igtble-rogties , — 
all these are offenders against the good oidci, and blemishes 
in the government of any kingdom They are therefore all 
punished by the statute last mentioned, that is to say, idle 
and disordeily peisons with one month’s imprisonment m the 
house of correction , rogues and vagabonds with whipping 
and impiisonnient not exceeding six months, and incorrigible 
rogues with the like discipline and confinement, not exceeding 
tw^o yeais; the breach and escape from which confinement m 
one of an infeiioi class, lanks him among incoirigible logues ; 
and in a rogue (before incorrigible) makes him a felon, and 
liable to be transported for seven years Persons harbouiing 
\agiants are liable to a fine of forty shillings, and to pay all 
expellees brought upon the parish thereby in the same man- 
C 170 ] ner as, by our antient laws, whoever harbouied any sti anger 
for more than two nights, was answerable to the public for 
any offence that such his mmate might commit® (14) 
y Valer Maxim / 2 “ LL Edw c 27 Wilk 202 Brac- 

^ Nqo 60 c 5 ton I 3 /r 2 c 10 §2 

gerous consequences reasonably apprehended, or feared, make a thing a 
nusance if v Russell, C L 430 n (o) if v 28 tr 1167. 

(14) This rule seems to have grown into a familiar and proverbial 

saying. 
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7 Under the head of public oecononiy may also be pio- 

perly ranked all siimptnaiy laws against and extrava- 

gant expences in dress, diet, and the like, concerning the 
general utility of which to a state, theie is much controversy 
among the political writeis Baion Montesquieu lays it 
down^, tliat luxury is necessary m monai chics, as in France; 
but ruinous to deinociacies, as in hlolhind With regard 
thereloie to England, whose go\ eminent is compounded of 
both species, it may still be a dubious question how far private 
luxury IS a public c\il; and as such cognizible by public 
laws (15) And indeed oui legislatois have several times 
thanged then sentiments, as to this point, foi tormerly there 

weie a multitude ot penal laws existing, to lestrain excess [ 171 ] 
in appal eU , cliitfly made in the leigns of Edward the third, 

Edwaid the fourth, and Heiny the eighth^ against piked 
shoes, shoit doublets, «ind long coats, all ol v^hich were re- 
pealed by statute 1 Jac I c 25 But, as to excess in diet, 
dieie still icrnains one anticnt statute unicpealed, 10 Ed III 
st 3 which oidaiiis, that no man shall be ser>ed, at dinner oi 
suppei, with moic than two couises , except upon some great 
holidays there specified, m which he may be seived with 
three 

8 Nixi to that ot luxury, natuially follows the offence 
of gaming, which is gencially iiitioduced to supply oi retrie\e 

Sp L b 7 c 2 '\nd4 " 3 Jnst 199 


sT.>ing, tvea so euly the Conks'ioi’a time , the expiession of the hw ib, 
quod Ans^hcl diciiw , twa m^ht i/ifid night crqcn /tine, which Mejer 

icnilcis into Dutch, with sctiicely any alteration, ttete nachten gast, deide 
nncht ctgen All pnor statutes relative to idle and disorderly persons, 
rogues uid lagabonds, incoriigiblc rogues or other vagi ants, have been 
repealed by the 50 i c 83 The same threefold divibion is adopted by 
this statute, but the cnumeiation of individuals m each class is so minute 
that it i5> impossible to abstiact it within the compass of a note; the fiist 
and second classes arc respectively punishable by a single magistiate w’ltli 
one and three calendai months* imprisonment, and hard labour j indivi- 
duals in the third are to be committed to the next sessions, and kept to 
hard labour in the interval , and by the sessions may be further impri* 
soned for one year with haul labour, and if not females, may be whipped 
dining their impribonmcnt 

(15) See Beikcley’s Minute Philosopher, where the fallacy of the po* 
litu d aigiinient in f nour ol luMii) and escet-s it. beautifully exposed 

o 3 
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the expences occasioned by the foimei it being a kind of tacit 
confession, that the company engaged theiein do, in geneiab 
exceed the bounds of then lespective lortunes, and therefore 
they cast lots to determine upon whom the iinii shall at pic^ 
sent fall, that the lest may be saved a little longer But, 
taken m any light, it is an offence of the most alaiming 
natuie, tending by necessaiy conseqiientc to piomote public 
idleness, theft, and debaucheiy among those of a lower class, 
and, among persons of a siipeiioi lank, it hath frequently 
been attended with the •‘udden luin and desolation of antient 
and opulent families, an ibandoned piostitution of every 
principle of honom and MUue, and too often hath ended in 
self-muuler To lestiain this pcinieious vice, among the 
infeiioi soit of people, tlic statute 33 Hen VIII c 9 was 
made, whicli piobibits to all but gentlemen the games of 
tennis, tables, caids, dice, bowls, and othei unlawful divei- 
sions there specified'', unless in the time of chiistnias, under 
pecuniaiy pains and impiisonment And the same hw, and 
also the statute 30 Geo 11 c 24 inflict jiecuniaiy penalties, 
as well upon the mastei of any public house wheiein seivants 
arc permitted to game, as upon the scivants themselves who 
] aic found to be gaming tbeic But this is not the principal 
ground of modem complaint it is the gaming in high life, 
that demands the attention of the magistiate, a passion to 
which eveiy valuable considciation is made a saciifice, and 
whicli we seem to have inhciitcd horn oui anceslois the an- 
tient Gcimans , whom I'acitns desciibes to have been be- 
witched with a spuit of play to a most exoibitant degiee. 
“ They adehet themselves, says lie, to dice (which is won- 
“ deiful) when sober, and as a senous employment, with 
“ such a mad desire of winning oi losing, that, when stript 
‘‘ of cvciy thing else, they will stake at last their libeity 
“ and their veiy selves The losei goes into a vohintaiy 
“ slaveiy, and though youngei and stiongci than his antago- 
“ nist, suffers himself to be bound and sold And this pei~ 
severance in so bad a cause they call the point of honoui 
“ ea est in re pava peiviracia^ ipst Jidem voiant One would 
almost be tempted to think Tacitus was desciibing a modem 

Logetting in the fields, slide thrift ^ r/o mor Germ c 24 
or ahove-groat, cloyish cayles, 
ind toy ting 
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Englishman When men are thus intoxicated with so liaiiUc 
a spuit, laws will be of little avail , because the same false 
sense of honour, that piompts a man to saciifice himself, will 
detci him fiom appealing to the magistiate Yet it is piopei 
that laws slioulcl be, and be known publicly, that gentlemen 
may coiisidei what penalties they wilfully incur, and what a 
confidence they icpose in sharpeis , who, if successful in 
pl.i}, aie ccitain to be paid with honoui, or if unsuccessful, 
have it 111 then powci to be still grcatei gameis by infoiinmg 
Eoi by statute 16 Cai II c 7 if any pci son by placing oi 
betting ‘■hall lose inoie than 100/ at one lime, he shall not 
be compellable to pay the same, and the winnei shall forfeit 
ticblc the \alue, one moiety to the king, the other to the in 
foimei The stitute 9 Ann c 11 enacts, that all bonds and 
olhci scciuities, given foi money won at play, oi money lent 
at the tunc to phiy withal, sliall be utteily void (16), that all 
moitgagcs and mcinnbi anccs of lands, made upon the same 
consideiation, shall be and cnine to the use of the heii of the 
moitgagoi , that, if anj peison at any time oi sitting loses 10/ 
at play, he may [within three months] sue the vvinnei, and re- 
covei it back by <iction of debt at law , and in case the losei 
does not, an^ otlici jieisou nia^ sue the vvnmei foi treble the 
Slim so lost, and the plaintiff may by bill in equity examine 
the defendant himsell upon oath , and that in any of these 
suits no piivilcge of pailiament shall be allowed (17) The 

(IG) 111 liowyci V -2 htiaii^L, 1155 it \v is Jctcrnunetl tliat 

wlieic i proinissor} note so ^i\cn hid been ]n(Ioisc<l foi a valuable con- 
suleiatioii to in innoctnt pcison, ignoi iiit of tlu oi iginal transaction out of 
which it had msen, he could nmntain no iction on it against the makci, 
though he might agiinst the indorser For that whatever weic the hard- 
ship to the innocent individii il, this vv is tlic onlj mode to prevent an 
evasion of the statute The siine dctciinin ition picv uled under another 
St itute with icspect to sccniitics given upon i usurious consideration, but 
the 58 G 3 t 03 has vltcicd the J iw in th it respect, enacting that no biH 
of exchange oi pi omissoiy note, though given origin illj for a iisnnous con- 
sideration, shall be void in the hanils of in indorsee tor a valuable considci- 
ation, who had at the tinu no notice of the oiiginal taint 

( 17 ) The statute gives the common infoinier i light to sue foi the sum 
lost, and tichlc the value , the one moiety to his own use, and tlic othei 
to the use of the pool of the parish, in which the offence was committeil 
It is stated, too generally, that the “ plaintiff ” is entitled to a discovery 
upon oath, for m a case not icported, of Holloitaj/ v CWA?o», Mich 
lO G *> , and in that of Ormc v Cirockford^ Easter, >yG 4 MS , the Court 

o 4 ef 
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statute farther enacts, that if any person by cheating at play 
shall win any money oi \aluable thing, oi shall at any one 
time or sitting win moic than 10/, he may be indicted theie- 
upon, and shall forfeit fi\c times the value to any person who 
will sue for it , and (m case of cheating) shall be deemed in- 
famous, and sufFei such corpoial punishment as in case of 
wilful peijuij By several statutes of the reign of king 
George II all piivate lotteiies by tickets, caids, or dice, (and 
particulaily the games of faio, basset, ace of heaits, hazard, 
passage, lolly polly, and all other games with dice, except 
back- gammon,) are pioliibitcd undci a penalty of 200/ foi 
him that shall erect such lotteries, and 50/ a time foi the 
players Public lotteries, unless by authority of pailiamciit, 
and all manner of ingenious devices, imdci the denomination 
of sales 01 otlieiwise, which in the end arc equivalent to lot- 
teries, weic before piohibited by a gieat vaiiety of statutes*^ 
under heavy pecuniary penalties But paiticulai descuptioiis 
will evei be lame and deficient, unless all games of mere 
chance ale at once prohibited, the inventions of shaipeis 
being swiftei than the pmushnicnt of the law, which only 
hunts them from one device to anotliei The statute 1 3 Geo II 
c 19 to pi event the multiplicity of lioise laccs, anothei fuiul 
of gaming, diiects that no plates or matches under 50/ value 
shall be run, upon penalty of 200/ to be paid by the ownei 
of each horse i mining, and 100/ by such as advcitisc the 
plate By statute 18 Geo II c 81 the statute 0 Ann is fai- 
ther enfoiccd, and some deficiencies supplied, the foifcitures 
of that act may now be recovered in a couit of equity , and, 
moreover, it any man be convicted upon information or in- 
dictment of winning oi losing at play^, or by^ betting at any 
one time 10/ oi 20/ within twenty -foui hours, he shall be 
lined five tunes the sum for the benefit of the pooi of the 
parish Thus careful has the legislature been to prevent this 
destructive vice , which may shew that oui laws against gaming 
174 ] deficient, as oiii selves and our magistiates in put- 

ting those laws in execution 

<"12 060 lie 28 13GeoILcl9 §56 10 Ann c 26 § 109 8 Geo I 
18 Geo II c 34 c2 §16,37 9 Geo I c 19 §4,5 

«10&11WIII c 17 9Annc6 6 Geo II c 35 §29,30 

ot exchequer decided that the statute gave that benefit only to the party 
seeking to recover what he had lost, and not to the irifoimer suing foi the 
penalties 
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9 Lastly, tlieic is another offence, constituted by a va- 
iiety of acts of pailiainent, which aie ‘^o numeious and so 
confused, and the uiiuc itself of so questionable a nature, 
that 1 shall not detain the leader with many observations 
ihcieupon And jet it is an offence which the spoitsmeu 
of England seem to think of the highest importance, and a 
inatlei, peihaps the only one, nt geneial and national con- 
cern associations liaving hcen foiined all over the kingdom 
to pievent it’s dcstiiictivc progiess I mean the offence of 
destioying such beasts and fowls, as aie lankcd under the 
denomination o? gaitK , ^vlucll, we inaj icniciiiber, was foi- 
mcily obseivcd (upon the old principles of the forest law,) 
to be a tiespass and offence in .ill peisons alike, w'ho have 
not aiithoiity from the ciowii to kill game, (which is loyal 
pi Opel ty,) by tin giant of eithci a free w alien, oi at least a 
manor of then own lint the laws, called the game laws, 
ha\c also inflicted additional punishments (tliicfly pecuniaiy) 
on pel sons guilty of tlic gciitial ollence, unless thej be pco- 
])le of such laiik or foitiine as is theicin paiticularly specified. 

All pel sons theiefoie, of what piopeity oi distinction soevei, 
that kill game out of then own teiutone^, oi even upon their 
own estates, without the king’s licence expicssed by the giant 
of a fi ancluse, aie guilty of the fust oiigiiml offence, of en- 
cioiching on the lojal piciogativc Ami those indigent pei- 
sons who do so, without liaving such lank oi foitime as is 
generally Cvilled a (jiialificatioii, aie guilty not only of the 
oiiginal ollence, but of the aggi a\ atioiis also, cieated by the 
statutes foi pieseixing the game which aggiavations are so 
se\cicly punislied, and those punishments so implacably in- 
flicted, that the offence against the king is seldom thouglit of, 
jnovided the miseiahle delimjiient can make his peace with 
the loid of thcmaiioi This offence, thus aggiavatcd, I liave 
laiiked undei the picsciit head, because tlic only lational 
footing, upon which we can coiisidei it as a crime, is, that 
in low and indigent peisons it piomotcs idleness, and takes 
them away fiom thcii piopei employments and callings, 
w'hich IS an offence against the public police and oeconomy [ 175 ] 
of the commonw calth 

Tiil statutes foi preserving the game arc many and va- 
HoiiSj and not a little obscure and intncate il being le 
See Vol 11 pag 417, &c 
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marked*, that in ono statute only, 5 Ann c 14- there is false 
grammai in no fe^\ei than six places, besides other mistakes, 
the occasion of which, oi what denomination of persons weie 
piobably the penncis of these statutes, I shall not at piesent 
inquire It is in gcncial sufficient to observe, that the quali- 
Jicahons toi kjJliiig game, as they aie usually called, oi inoie 
pioperly the iX( millions from the penalties inflicted by the 
statute law, aie, 1 The having a fieehold estate of 100/ jiei 
annum ^ thcie being fiflj times the piopcit} lequiicd to enable 
a man to kill a paitiidge, as to \otc foi a knight of the sliiic 

2 A leasehold loi ninet^-iiiiie yeais of 150/ pei annum 

3 Being the son and hen appaient of an esquire (a veiy 
loose and vague desciiption}, oi peison of supeiior degiee 

1 Being the ownei, oi kcepti, of a foiest, paik, chase, oi 
w.uien (18) Foi unqualified poisons ti ansgrcssing thest 
Jaws, by killing game, keeping engines foi that puipo-iC, oi 
even having game m then custody, oi foi peisons (howcvci 
qualified) that kill game oi have it in posstssion, at unseason- 
able tunes of the }^eai, oi unseasonable houis ol the day oi 
night, on Sundays oi on Christmas da^, tlierc no vaiious 
penalties assigned, coipoial ind pcLuniai^, by diffeient sta- 
tutes , on any of which, but only on one at a tune, the 
justices may convict in i suminaiy way, oi (in most of them) 

* ]Jurn\ fiistiLC, Oirne, § 3 Ibid tit Cjimc 


(is) Ilie words of the st.itiitc JJ & 2 ? C J l 27 ait “ 1 aids and tnu- 
111 cuts, or some othei estate of inheiitante in his own oi his \Mft’s light, 
of the deal \cail}' \aliit of 10(V per aiinuin, oi foi i teirii of file, oi lea^e 
Ol kises of <>9 jeais, or foi any longei term, of the eltar yearb value 
of 1*50/” 4 he estate, theiefore, of 100/ per annum must be an estate 
of inheritance, a mere ficcliold will not suffice, noi is the freehold iie- 
ecssar} , it may be i eopjUold or eciuitable estate ''Ihe teiua “ clcai 
yearly v ilue” will not be satisfied, if the icnt of the laml is rediieeil below 
the 100/ by the payment of tlie interest of iinoitgage on it A hie estate 
must be of the annual value of 1 *50/ , wlucli construction has been given to 
the statute on com pai mg it with formci qualific itioii laws, in which tlic 
policy has ahva3S been to increase the \ aliic where the interest is onl\ foi 
]ife The exceptions of the statute aic worded thus “ other than the son 
and hcir-apparciit of an esquire, oi other person of highei degree ” W ithin 
these words, neitlier an esquiic, noi jierson of Iiighei degree, are inelutled, 
all persons down to knights and eolonels, s< rjeantsat law, and doetors in 
the three learned professions, aie of higlier degree than csquiies Set 
Vol I p 107 , and the cases collected in Sclw \ n’s Nt Pn S77 Ed 
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prosecutions may be cained on at the assizes And, lastly, 
by statute 28 Geo II c 12 no person, however qualified to 
liiU^ may make merchandize of this valuable privilege, by sell- 
tng or exposing to sale any game, on pain of like loifcitiut 
as if he had no qualification (19) 

(19) The 58G 3 c 7^ has imposed a ptiiaTy of 3l on the bnviMir of 
gime, a regulation ilmost indispensable as a p irt ol the present system of 
game laws , but the system itscU has been repc itetliy beforf the legi-^latuM 
within a few ;yt ars, and though difficulties li ive occiirre' , have c aired 

the subjeit to be as often tin own isulc, vitit^-ecms ce’tam thit some 
funddiiientil ehange will take place in it cie louj., md, there lore, I think it 
unnecessarv to give an account of tlic ^al^oub decisions wluch ue repoited 
on the present state of these 1 u\s 
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CHAPTEB THE FOUUTEENTII. 

or HOMICIDE 


JN the ten piececling chapters we have consicleied, fust, 
such crimes and misdemcsiiois as aie moie immediately 
Injurious to God, and his holy religion , secondly, such as 
violate or transgiess the law of nations , thndly, such as nioie 
especially affect the king, the father and lepiescntative ot his 
people, fourthly, such as moie dnectly inhinge the lights ot 
the public or commonwealth, taken in its collectue cajiacity , 
and are now, lastly, to take into (onsidcratiori those which 
m a moie pcculiai mannei affect and injiiie individiiah oi 
prnate subjects 

Were these injuucs indeed confined to individuals onij, 
and did they affect none but then inuncdiate objects, they 
would fall absolutely uiidci the notion ot private wiongs, foi 
which a satisfaction would be due only to the paity injuied 
the mannei ot obtaining which was the subject of oui inqui- 
iies 111 the preceding volume. But the wiongs, which we are 
now to tieat ot, are of a much inoic extensne consequence 
1 Because it is impossible they can be committed without a 
violation of the laws ot nature, ot the moial as well as poli- 
tical rules of right 2 Because tliey include m them almost 
always a bieach ot the public peace 3 Bec.uise by then 
example and cmI tendency they threaten and eiichngei the 
subveision of all civil society Upon these accounts it is, 
177 ] that, besides the puvate satisfaction due and given in many 
cases to the individual, by action for the private wrong, the 
government also calls upon the offender to submit to public 
punishment foi tlie public crime And the piosecution of 
these offomes is always it the suit and in the name of the 
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king, m whom by the textiue of our constitution jus gladit^ 
or executory power of the law, entirely lesides. Thus too, 
in the old Gothic constitution, there was a threefold punish- 
ment inflicted on all delinquents first, for the private wrong 
to the party injured, secondly, for the offence against the 
king by disobedience to the laws, and, thirdly, for the crime 
against the public by then evil example" Of which we may 
trace the groundwork, m what Tacitus tells us ot his Gei- 
mans^, that, whenevei oflendeis were fined, ^^pa)s mulctae 

'}egi, vel civitati^ j)ai s ipst, qui vindicatw vel piopinquis ejm, 

“ cvsolviUa ’^ (]) 

These ciimcs and misdeniesnoi s against piivate subjects 
are piincipally of tliieo kinds, against their iKrsons, their 
IiahtahonSy and then p^opulp 

Of Climes injurious to the pusons of private subjects, the 
most pnncipal and important is the offence of taking away 
that life, which is the immediate gift of the great Cieatoi , 
and of wdnch thercfoie no man can be entitled to depiive 
lumself or mother, but m some manner either expressly com- 
manded in, or evidently deduciblc from, those laws which 
the Creator has given us , the divine laws, I mean, of eithei 
naluie or revelation The subject therefoie of the present 
chapter will be the offence of homicide or destroying the life 
of man, in it’s several stages of guilt, aiising from the par- 
ticular circumstances of mitigation or aggiavation which at- 
tend it 

Now homicide, or the killing of any human cieatuie, is 
of thice kinds , justifiable^ c reusable^ and Jelouious Tire first 
has no shaie of guilt at all, the second very little, but the 
thud is the highest crime against the law ot nature that man [ 178 ] 
is capable of committing 

* Snernhook, / 1 c 5 ^ de mor Gtrm c 12 


(i) See ante, p 5 7 In the French law, the crime and the civil injury 
are kept distinct, the action for damages may go on at the same time with, 
or after the public prosecution, and before the same judges and jury Code 
Instruction Crirninelle Disp Prel 
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I Jus iiFi ABLE homicide is of divers kinds 

1. Such as is owin^ to some unavoidable ncces^ify^ without 
any will, intention, oi desiie, and witliout any inadveitence 
or negligence in the party killing, and theiefore without any 
shadow oi blame As, loi instance, by virtue of such an 
ofhee as obliges one, in the execution of public justice, to 
put a malefic toi to death, who hath forfeited Ins life by the 
laws and \cidict of his countij/ 7"his is an act of necessity, 
and even ol civil duty, ami thciefoie not only justifiable, but 
tonimenclablc, whete the law rtcjuiies it But the law must 
leqiuiL it, otherwise it is not justifiable theiefoic vv<intonly 
to kill the gieatest of malefactois, a felon oi a tiaitoi, attainted, 
oi outlawed, dehbeiately, uncompellcd, and cxtiajudicially, 
IS murder"' For, as Bi acton observes, ‘‘ 2 :itu(£ 
“ homicidium^ bi Jit ei livore^ vcl deltc tat tone iffundendi 1m- 
mamun justa occidatiu ii>tL^ taint n occisoi 

ptccat moiialitm^ pioptei 'intiutionun coirupfam'" And 
iarthei, if judgment of death be given by a j^'dge not .lu- 
thori/ed by lawful commission, and execution is done accoid- 
ingly, tlie judge is giiiltj^ of iiiuuler® And upon this account 
sir Matthew Hale himself, though he <iccepted the place ul 
a judge of the common pleas iindci CiomwclTs govei nmeiU, 
(since it IS necessaiv to decide the disputes of civil piopeity 
ni the worst of times,) jet declined to sit on the ciowii side 
at the assi/es, and tiy piisonei5>, having veiy stiong objec- 
tions to the legality of the iisiupci’s commission i distinc- 
tion pel haps lathei too lefined, since the punishment of 
Climes IS at least as uecessaiy to society, as maintaining tlie 
bounclaiies of piopeity [^2) Also such judgment, wlieii legal, 

1 Hal P C 497 ^ 1 Hav\k P C c 28 s 4 1 Hal P C 497 

^ Purjict in his life 

(2) It appeals tioni his life, th it foi some time alter his elev'ition to the 
bench till the execution of Ch 1 , hir \I ILilc sate indifferently on both 
sides of the court on the circuit, but that even then he made distinction 
between common and ordinary felonies, and offences against the state , 
for the last he would nevei meddle in them, for he thought the-^e might 
be often legal and warrantable actions, and that the putting men to death 
on that account was inuider, but for the ordinary felonies, he at first was 
of opinion, that it was as necessary even in times of usurpation to execute 
justice m those cases, as in matters of property ** pp 58 40 
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must be executed by tlie proper officei, or bis appointed de- 
puty , foi no one else is icquircd by law to do it, wliicb ic- 
quisition It IS, that justifies the homicide If another person 
doth It of his own head, it is held to be miudei ^ even thoiigli [ 179 ] 
il be the judge himsch It must faithei be executed, .sn- 
va(() jiois Oiihiu , It must puisne the sentence of the com t 
If an ofhcei behe.ids one who is adjudged to be hanged, oi 
viu vcisdy It IS miudei ' fm ho is mcicly ministerial, and 
thoicfoic only justified when lie acts undei the aiithoiitj and 
compulsion ot the law but it a sluufl changes one kind of 
death for aiiotliei, he then acts by his own authont)., which 
extends not to the commission of Iiornicidej and besides, this 
licence might occasion a vciy gioss abuse of his powei The 
king mdoid may leimt jiait of a sentence , as m the case ot 
ticasoij, all but the beheading , but this is no change, no in- 
ti oduction of a new punishment, and m the case of felony, 
wdicie the judgment is /o //(uts'td, ihc king (it hath been 
said) cannot legally oidei e’lcn a peei to be beheaded^ But 
this doetune will he moie fully coiisidcicd in a subsecpicnl 
cliaptci (3) 

Again, m some cases homicide is justifiable, lathei by 
the pa mission, than by the absolute iommand^ of the law, 
oithei loi the advenuimenf of public which without 

such Jiidemnification would nevci be earned on with piopei 
vjgoni oi, in sucli instances whcic it is committed foi the 
piLwnium ot some atiocions a mu ^ wliicli cannot otheivvisc 
be .ivoidcd 

2 IIoMiciDrs, committed foi the advamuiunt of public 
jmfitf, aie, 1 Whcie an officer, in the execution of his 
office, eithci in a civil or ciimmal case, kills a pci son that 
assaults and lesists him' 2 It an ofhcei, oi any piivate 
pel son, attempts to take a man cliaiged wuth telony, and is 
resisted, and, in the eiideavoni to take him, kills him™ 

s 1 Hal P C 501 1 Hawk PC ^ 3 Inst 52 212 
c 28 s 9 ' 1 H a P C 494 1 Hawk P C 

h Halt Just t 150 c 28 ss 11, 12 17, 18 

Finch L 31 3 Inst 52 1 Hal *"1 Hal P C 494 

P C 501 


(3) See post, Ch 32 
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This IS similai to the old Gothic constitutions, which (Stiein- 
hook informs us ") fui cm si alito capi non jmscf, occi(lei& 
[ 180 ] pel mittunt'' 3 Incase of a not, or lebellious assembly, 
the officeis cndeavouiing to disperse the mob aie justifiable 
in killing them, both at common law and by the not act, 
1 Geo I c 5 4 Wheie the piisoneis m a gaol, oi going to 

a gaol, assault the gaoiei or officer, and he in his defence kills 
any of them, it is justifiable for the sake of pieventing an 
escape P 5 If trespassers m forests, parks, chases, oi wai- 
rens, will not smrendei themseUes to the keepeis, they may 
be slam , by \iiLue of the statute 21 Edw I st 1 de makfac- 
toribus in paicis, and 3&lW &M c 10 (4) But m all 
these cases, tlieic must be an appaunt necessity on the 
officer's side, viz that the paity could not be aiiested or 
apprehended, the not could not be suppressed, the pnsoneis 
could not be kept in hold, the deei-stcaleis could not but 
escape, unless such homicide weic committed otheiwise, 
without such absolute necessity, it is not justifiable 6 II 
tlie champions m a tiial by battle killed cithei of them the 
othei, such homicide was justifiable, ukI was imputed to the 
just judgment of God, who was tlieieby piesumed to liave 
decided in fa\oiu ol the tiuth'^ (5) 

In the next place, such homicide as is committed foi the 
prevention of any foicible and atiocioiis cnmi, is justifiable l)y 
the law of natuie’, and also by the law of England, as it 
stood so eaily as the time of 13i acton", and as it is since 
declaied by statute 24 Hen VIII c 5 It any j)eison attempts 
a robbery oi muidei of anotlici, oi attempts to break open a 
liouse, in the nmJii-tirm^ (which extends also to an attempt 
to bum it^,) and shall be killed m such attempt, the slayei 
shall be accjuitted and discharged This i caches not to any 
crime unaccompanied with foicc, as picking of pockets, oi 
to the breaking open of any house in iht day iirne^ unless it 

" de jurt Goth / S c 'j i 1 Hwvk P C c 28 s IG 

° 1 Hal P C ^195 1 Hiwk P C ^ Puft dejn&g I 2 c 5 

c 65 ss 11, 12 W 3 tr 2 c 36 

P 1 Hal P C 496 ‘1 Hal P C 488 


(1) The statute 3&4W & M c 10 was lopealecl by 10 G 3 t 30 
(5) SeeVol III p 337 (7) 
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carries with it an attempt of robbery also. So the Jewish 
law, which punished no theft with death, makes homicide 
only justifiable in case of vnUurnal house-breaking ; ‘Mf a thiel 
be found breaking up, and he be smitten that he die, there [181 ] 
shall no blood be shed for him if the sun be risen upon, 
him, there shall be blood shed for him, for lie should 
‘‘ make full restitution " ” At Athens, if any theft was com- 
mitted by night, it was lawful to kill the criminal, if taken in 
the fact . and, by the Roman law of the twelve tables, a thief 
might be slam by night with impunity or even by day, 
if he armed himself with any dangerous weapon^* which 
amounts veiy nearly to the same as is peimitted by our own 
constitutions (6) 

The Roman law also justifies homicide, when committed 
in defence of the chastity either of one’s self oi relations ^ 
and so also, according to Selden % stood the law in the Jewish 
lepubhc. The English law likewise justifies a woman, kill- 
ing one who attempts to ravisli her ^ and so too the husband 
or father may justify killing a man who attempts a rape upon 
his wife or daughter but not if he takes them in adultery by 
consent, for the one is forcible and felonious, but not the 
other ^ (7) And I make no doubt but the forcibly attempt- 

" F xod xxii 2 ® rfe le^ Hchratar / 4 c 3 

Potter Antiq b 1 c 24 * Bac Elein reg 5 1 Hawk P C 

*■ Cic pro Mtlo?tef3 i'/9 2 4 c 28 s 21 
y ** Divtis Hadnanus rescnpsit cumj 1 Hal P C 435, 486 

** qui stuprum stbi vel %uu inftrentcm oc~ 

“ cidU, (hmUtendum ” (Ff4B 8 1) 

(6) The French law proceeds on the same distinction , if death be oc- 
casioned in resisting the breaking into a dwelling-house or outhouse in the 
day-time, it is excusable homicule, and punishable by imprisonment from 
one year to five , but it is styled “ an actual netessity of lawful defence,” 
which imports no enme at all, when the same event happens in resisting 
a nocturnal attack or robbery, or plunder attempted to be committed at 
any time with actual persona! violence Code Pdnal, liv ni t 2 f 322 
32b 329 

(7) The French law probably includes the two first cases in this sentence 
under the head of necessary and lawful self-defence , as to the third, it 
makes it excusable homicide for the husband to kill his wife and her para- 
mour at the moment that he takes them in the act of adultery in the family 
dwelling-house , while he himself is subjected to a small pecuniary fine, 
which may be lower than 61 for keeping a mistress in the same hduse 
{La mauofi eonjtigale ) Code P^nal, liv. in t 2 J 334 339 

VOL.^V. p 
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ing a cume of a still more detestable natuie, may be equally 
resisted by the death of the unnatural aggressor For the 
one uniform piinciple that runs thioiigli oui own, and all 
other laws, seems to be this, that wheie a crime, in itself 
capital, IS endeavoured to be committed by force, it is lawful 
to repel that force by the death of the paity attempting 
But we must not cairy this doctrine to the same visionary 
length that Mi. Locke does who holds % “ that all niannei 
of force without right upon a man's peison, puts him in a 
state of war with the aggressor , and, of consequence, that 
“ being m such a state of war, he may lawfully kill him that 
puts him under this unnatural restraint" However just 
this conclusion maybe in a state of uncivilized natuie, yet 
the law of England, like that of eveiy othci well-regulated 
[ 182 ] community, is too tender of the public peace, too careful ot 
the lives of the subjects, to adopt so contentious a system , noi 
will suffer with impunity any cimie to be jyi evented by death, 
unless the same, if committed, would also be h} 

death (8) 

In these instances of justifiable homicide, it may be obseived 
that the slajei is in no kind ot fault wliatsoevei, not even iii 
the minutest degree, and is tlieicfoie to be totally acquitted 
and discharged, with commendation rather than blame But 
that IS not quite the case m cjctnsable homicide, thcveiy name 
whereof impoits some fault, some error, oi omission so tii- 
vial, however, that the law excuses it fi am tlie guilt of ftloii}, 
though in stiictness it judges it deseiving of some little degiet 
of punishment 

' Ess on gov p 2 c 5 


(s) In cases of justifiable homicitle, a man is not obliged to retreat in the 
first instance, and be may pursue his adveisary until he has secured hirnscH 
from all danger, and it he kill him in so doing, it is still justifiable selt- 
deftnee Dut a bare fear ot any of these attacks, however well grounded, 
as that another lies m wait to take away the party’s life, unaccompanied 
with any overt act indicative of such intention, will not warrant him in 
killing that other by way of prevention , there must be an actual danger 
at the tinne, B, however, the party killing had reasonable grounds for 
believing that the person shun had a telonious design against him, and upon 
that supposition kill him, this may be misadventure, manslaughter [or even 
murder], according to circumstances See East’s P C c 5 s 44, 
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II Excusadle homicide is of two soits, either jpei titfor- 
tunium^ by niisadveiituie , oi se defendendo^ upon a piinciple 
of sclf-preseivatioii We will first sec wheicin these two 
species of homicide aie distinct, and then wliciein they 


1 Homicide injoyinmum oi mtsadvenim is wheie a 
man, doing a lawful act, without any intention of hurt, un- 
fortunately kills anothei as wheie a man is at woik with a 
hatchet, and the head thereof flies off and kills a stander-by; 
or whcic a person qualified to keep a gun, is shooting at a 
maik, and uudcsignedly kills a inan*^ foi the act is lawful, 
and the effect is merely accidental (9) So wheie a parent is 
modeiately collecting Ins child, a master Jus apprentice or 
scholar, oi an oflicci punislung a ciimiiial, and happens to 
occasion Ills death, it is onl^ misadventme for the act of 
cotrcclion was lawful but if he exceeds the bounds oi mo- 
del ation, eitliei m the maimci, the instiument, oi the quan- 
tity ol punishment, and death ensues, it is manslaughtei at 
least, and in some cases (accoidmg to the circumstances) 
niuider^, for the act of iinmodeiatc coriection is unlawful. 

Thus, by an edict of the emperor Constantine^, when the [ 18S ] 
ijgoui of tlie Roman law with regaul to slaves bc<jan to lelax 

o o o 

and solten, a iiiastei was allowed to chastise his slave witli 

lods and impiisomnent, and, if death accidental!} ensued, he 
was guilty of no ciimc but if he struck him with a club or a 
stone, and theieby occasioned his death , oi if in any other 
yet giossei mannci, immoderate $uo jure utatm, time leiis 
‘‘ Jiomicidu bit ” 

But to pioceed A tilt oi toiunament, the martial duci- 
siou of oiu aiiccstois, was liowcvci an unlawful act, anti so 

“ I Hawk P C c 29 § 1 6 » 1 Hal P C 471, 474 ‘ Cod ; 9 I 14 

(9) Mr J Foster inclmles under the term lawful in thib rule, all such 
acts as aie not unlawful m — and says, “ if the aet fiom winch death 
ensued were barely malum f}}ohilntumy as shooting at gann? by a person not 
qualified by the statute-law to keep or use a gun for that purpose, the case 
of a person so offending will fall under the same rule as that of a qualified 
man, loi the statutes prohibiting the destruction of game under cettaih 
penalties will not, in a question of this kind, enhance the accident beyond 
Its intrinsic moment p 259 
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are boxing and sword-playing, the succeeding amusement of 
their posterity and therefore if a knight m the formei case, 
or a gladiator m the latter, be killed, such killing is felony oi 
manslaughter (10) But if the king command or permit such 
diversion, it is said to be only misadventure , for then the act 
is lawful In like manner, as by the laws both of Athens 
and Rome, he who killed another m the 'panaatium^ or pub- 
lic games authorized or permitted by the state, was not held 
to be guilty of homicide Likewise to whip another’s hoise, 
whereby he runs over a child and kills him, is held to be ac- 
cidental in the rider, for he had done nothing unlawful but 
manslaughter in the person who whipped him, for the act was 
a trespass, and at best a piece of idleness, of inevitably dan- 
gerous consequence'. And in general, if death ensues m 
consequence of an idle, dangerous, and unlawful sport, as 
shooting:jDr casting stones m a town, or the barbarous diver- 
sion of cock-throwing, in these and similai cases, the slayer is 
guilty of manslaughtei, and not misadventure only, for these 
are unlawful acts 

2 Homicide in self-dejeiice^ or sc defendendoy upon a sud- 
den affray, is also excusable, rather than justifiable, by the 
English law. This species of self-defence must be distin- 
guished from that just now mentioned, as calculated to hiiidei 
the perpetration of a capital crime, winch is not only a 
[ 184? ] matter of excuse, but of justification But the self-defence, 
which we are now speaking is tliat whereby a man may 
protect himself from an assault or the like, in the course of 
a sudden brawl or quarrel, by killing him who assaults him 
And this IS what the law expresses by the word chance-medley ^ 
or (as some rather choose to write it) chatid-medley^ the foi- 

« 1 Hal P C 473 1 Hawk PC ‘1 Hawk P C c 29 § 3 

c 29 § 8 Ibul c 29 § 4 1 Hal P C 472 

h Plato, UeLL hbl 2/9 2 7 lost 261 


(10) There seems to be a solid distinction between boxing and fencing, 
which was adverted to m the case of Hunt v Bell, 1 Bingh 2 To teach 
and learn to box and to fence are equally lawful, they are both the art of 
self-defence , but sparring exhibitions are unlawful, because they tend to 
form pri 2 e fighters, and pnze fighting is illegal , but fencing exhibitions 
ha\e no similar tendency 
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mer of which in its etymology signifies a carnal affray, the 
latter an affiay in the heat ot blood or passion , both of them 
of pretty much the same import but the former is in common 
speech too often erroneously applied to any manner of homi- 
cide by misadventure, whereas it appears by the statute 
24 Hen VIII. c 5 and our ancient books that it is properly 
applied to such killing as happens in self-defence upon a 
sudden rencounter “ This right of natural defence does not 
imply a right of attacking for, instead of attacking one an- 
other for injuries past or impending, men need only have 
recourse to the proper tribunals ol justice. They cannot 
therefore legally exercise this right of preventive defence, but 
in sudden and violent cases when certain and immediate suf- 
feiing would be the consequence of waiting for the assist- 
ance of the law Wherefoie to excuse homicide by the plea 
of self-defence, it must appear that the slayer had no other 
possible (oi, at least, probable) means of escaping from his 
assailant. 

It is frequently difficult to distinguish this species of homi- 
cide (upon chance-medley in self-defence) from that of man- 
slaughter, m the proper legal sense of the word" But the 
true criterion between them seems to be this . when both 
paities are actually combating at the time when the mortal 
stroke IS gi\en, the slayer is then guilty of manslaughter; but 
if the slayer has not begun the fight, or (having begun) en- 
deavours to decline any farther struggle, and afterwards, 
being closely pressed by his antagonist, kills him to avoid his 
own destruction, this is homicide excusable by self-defence 
For which reason the law requires that the person, who kills 
another in his own defence, should have retreated as far as he 
conveniently oi safely can, to avoid the violence of the assault, [ 185 ] 
before he turns upon his assailant , and that not factitiously, oi 
in order to watch his opportunity, but from a real tenderness 
of shedding his brother’s blood And though it may be 
cowardice, in time of war between two independent nations, 
to flee from an enemy ; yet between two fellow-subjects the 
law countenances no such point of honour because the king 


‘ Staiinf P C iff 

3 Inst 55 57 Fust 275, 27G 


" 3 Inst 55 
° Post, 277 
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and his courts are the inndice% tnjunanum^ and will give to the 
party wronged all the satisfaction he deserves p. In this the 
civil law also agiees with ours, or perhaps goes rather fai- 
ther, qui cum alitei iuen se non jo(munt^ linmni culpam 
dedeiinty tnnoiii The paity assaulted must there- 

foie flee as fai as he conveniently can, eithei by leason of 
some wall, ditch, or othei impediment, oi as far as the fierce- 
ness of the assault will pcinnt Inm '' for it may be so fierce 
as not to allow him to yield a step, without mandest dangei 
of his life, oi enormous bodil}^ haini, and then in his defence 
he may kill his assailant instantly And this is the doctnne 
of iinivei’sal justice as well as of the municipal law 

And as the manna of the defence, so is also the ime to 
be considered for if the pci son assaulted does not fall upon 
the agg!S 3 SS 0 r till the affray is over, o\ when lie is lunning 
away, this is revenge, and not defence Neitliei, under the 
colom of self-defence, \\ill the law peiimt a man to screen 
himself from the guilt of delibeiate muulei foi if two pei- 
sons, A and 13, agiee to fight a duel, and A gives the first 
onset, and B letieats as far as he safely can, and then kills A, 
this IS murder, because of the pievious malice and concerted 
design ^ Rut it A upon a sudden quairel, assaults B fiist, and 
upon B’s retmning the assa'dt, A really and bond Jidc flees, 
and, being driven to the wall, turns again upon B and kills 
him this may be sc difendendo accoidmg to some of oui 
[ 186 ] writers'^, though others ^ ha\e thought this opinion too fa- 

V oiirable , inasmuch as the necessity, to whicli he is at last i e- 
duced, oiigiiuilly aiose fiom liis own fault (11) Undei this 

r* 1 IHl P C 481,483 » 1 Hal PC 479 

1 Tf 9 i 44 "1 Hal P C 482 

1 II \1 P C 48 1 "1 Ilwk PC c 29 § 17 

« Piift 12 c 5 § 13 

(11) The case hcie put cloubtfullj w is stated absolutely a few sentences 
befoic, on the authonty ol foster, p 277, ah a case of excusable self-de- 
fence Poster 8133, as in the case of minslaughtei upon sudden provoca- 
tions, where tlie parties fight on e(jual terms, all malice apait, it mattcreth 
not who gave the fii'st blow , so in this case of excusable self-defence, I 
think the first assuilt m a sudden ifiiay, all malice apart, will make no 
difference, tj eiUur jymh) qiulkth the lombai^ and rtinatdh injun a modal 

V otind be gereri In KasCs PI C’ eh v § 43 the same doctrine is main- 
tained 
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excuse, of self-defence, the principal civil and natural relations 
are comprehended , therefore master and servant, parent and 
child, husband and wife, killing an assailant in the necessary 
defence of each other respectively, are excused , the act of the 
relation assisting being const) ued the same as the act of the 
pai ty himsell 

Thfhl is one species of homicide se defendendo^ where 
the party slam is equally innocent as he who occasions his 
death and yet this homicide is also excusable from the great 
univeisal piiiiuple ot sell-pieser\ation, which prompts eveiy 
man to save his own life preferably to that of another, where 
one of them must inevitably perish As, among others, in 
that case mentioned by lord Bacons, where two persons, being 
sliipwicckcd, and getting on the same plank, but finding it 
not able to save them both, one of them thrusts the other 
fiom It, whereby he is di owned He who thus preserves 
his own life at tlie expcnce ol anothei man’s, is excusable 
thiough unavoidable necessity, and the prmciple of self-de- 
fence, since then both leniaining on the same weak plank is 
a mutual, thougli innocent, attempt upon, and an endanger- 
ing of, each othei’s life (12) 

Let us next take a view of those circumstances wherein 
these two species of homicide, by misadventuie and self*de^ 
fence, agree , and tliose aie m then blame and punishment. 

For the law sets so high a value upon the life of a man^ that 
it always intends some niisbehavioui in the person who takes 
It away, unless by the command oi express permission of the 
law In the case of misadventure, it presumes negligence, or 
at least a want of sufficient caution in him who was so un- 
foitunate as to (Commit it, who therefore is not altogether 
faultless^ And as to the necessity which excuses a man 
who kills another se defendendo^ lord Bacon* entitles it ne^ C 187 ] 
cessitas culjmbthsy and thereby distinguishes it from the former 
necessity of killing a thief oi a malefactor For the law in- 

* 1 Hil P C 484 M Hawk P C c 28 § 24 

^ Elem reg 5 See also I Hawk PC » Elem reg 5 
e 28 §2() 


(l2) Conf Cic de Offic 1 iii t xxiii 
p 4 
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tends that the quairel or assault arose from some unknown 
wrong, or some provocation, eitlier in word or deed and 
since in quarrels both parties may be, and usually are, m 
some fault , and it scarce can be tried who v as originally m 
the wrong , the law will not hold the survivor entirely guilt- 
less But It IS clear, in the othei case, that where I kill a 
thief that breaks into my house, the original default can 
never be upon my side The law besides may have a farthei 
view, to make the crime of homicide more odious, and to 
caution men how they venture to kill another upon their own 
private judgment , by ordaining, that he who slays his neigh- 
bour, without an express warrant from the law so to do, shall 
in no case be absolutely free from guilt 

Nor IS the law of England singular in this respect. Even 
the slaughter of enemies required a solemn purgation among 
tile Jews ; which implies that the death of a man, however 
It happens, will leave some stain behind it And the Mo- 
saical law*^ appointed certain cities of refuge for him “ who 
killed his neighbour unawares ‘ as when a man goeth into 
“ the wood with Ins neighbour to hew wood, and his hand 
fetcheth a stroke with the ax to cut down the tree, and the 
head slippeth fiom the helve, and lighteth upon his neigh- 
“ hour that he die, he shall flee unto one of those cities and 
“ live '' But It seems he was not held wholly blameless, 
any more than in the English law , since tlie avenger of blood 
might slay him befoie he reached his asylum, oi if he after- 
wards stirred out of it till the death of the high priest In 
the imperial law likewise casual homicide was excused, by 
the indulgence of the emperor signed with his own sign 
manual, “ annotahone pincipts ” otherwise the death of a 
man, however committed, was m some degree punishable. 
Among the Greeks*’ homicide by mistoilune was expiated 
[ 188 ] by voluntary banishment for a year® In Saxony a fine is 
paid to the kindred of the slain ; which also, among the 
Western Goths, was little inferior to that of voluntary homi- 

Numb c.d5 and Deut t 19 thought to allude, ^hen he reminds 

^ Cod 9 16 5 Achilles in the twenty-third Iliad, that 

** Plato, de Leg hb 9 when a child he was obliged to flee his 

' To this expiation by bamshmeut the country for casually killing his play-fel-* 
spirit of PatrocluB in Homer may be low , “ yrittiot ovk ” 



Ch. 


WRONGS. 


188 


cide ^ . and in France » no person is ever absolved in cases of 
this nature, without a Jargess to the poor, and the chaige of 
certain masses for the soul of the party killed (13) 

The penalty inflicted by our laws is said by sir Edward 
Coke to have been antiently no less than death ^ ; which 
however is with reason denied by latei and more accurate 
writers *. It seems rather to have consisted in a forfeiture, 
some say of all the goods and chattels, others of only part 
of them, by way of fine or weregtld ^ which was probably 
disposed of, as in France, ztir ptos tisus^ according to the hu- 
mane superstition of the times, for the benefit of his soul 
who was thus suddenly sent to his account, with all his im- 
perfections on his head. But that reason hav ing long ceased, 
and the penalty (especially if a total forfeiture) growing more 
severe than was intended, m propoition as personal property 
has become more considei able, the delinquent has now, and 
has had as early as om records will reach \ a pardon and writ 
of lestitution of his goods as a matter of course and right, 
only paying for suing out the same And indeed to prevent 
this expence, in cases wheie the death has notoriously hap- 
pened by misadventuic or in self-defence, the judges will usu- 
ally pel mit (if not direct) a general verdict of acquittal 

Ill Felonious licnucide is an act of a Aery different na- 
ture from the former, being the killing of a 1mm an creature, 
of any age or sex, without justification or excuse This may 
be done either by killing one’s self, or another man 

^ Stiefnh dcjuTC Golh,\ 3 c 4 ^ Tost 287 

® Dc Morney, on the digest. * Fost 283 

2 Inst 118 315 2 Hawk F C. C 37 § 2 

’ 1 Hal P C 425 1 Hawk F C " Post 288 

c 29 § 21 lost 282, &c 

(13) See ante, p 181 n (> The French law adopts a distinction be- 
tween homicide by misadventure, and excusable homicide, but the lat- 
ter corresponds more exactly with our manslaughter than with our se 
dejendendoy and is subjected to a heavier piinishiiient Homicide b> awk- 
wardness (maladt esse), imprudence, inattention, negligence, inobservance 
of rides, must alwa>s be involuntary, which is not the case with homicide 
defendendo , the punishment is imprisonment varying from three months 
to two years, and a fine from 60 to 600 francs The French law has no 
division of this crime corresponding exactly with our se drftndendo Code 
P^nal, hv m tit 2 § 519 
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Self-muhder, the pretended heroism, but real cowardice, 
of the Stoic philosophers, who destroyed themselves to avoid 
those ills which they had not the fortitude to endure, though 
the attempting it seems to be countenanced by the civil Iaw°, 
yet was punished by the Athenian law with cutting off the 
hand which committed the desperate deed p And also the 
law of England wisely and leligiously considers, that no man 
hath a powei to destroy life, but by commission from God, 
the author of it , and as the suicide is guilty of a double of- 
fence , one spiritual, m invading the preiogatne of the Al- 
mighty, and rushing into lus immediate presence uncalled 
for , the other temporal, against the king, who hath an interest 
m the preservation of all his subjects , the law has therefore 
ranked this among the highest ciimes, making it a peculiai 
species of felony, a felony committed on one’s self And this 
admits of accessoiies before the fact, as well as other felonies , 
foi if one persuades another to kill himself, and he does so, 
the adviser is guilty of murder‘d. A Jelo de se theielore is he 
that deliberately puts an end to lus own existence, oi commits 
any unlawful malicious act, the consequence of which is his 
own death a^ if attempting to kill another, he luns upon his 
antagonist’s sword oi shooting at another the gun buists and 
kills himself The party must be of years of discretion, and 
in lus senses, else it is no ciime But this excuse ought not 
to be strained to that length, to which oui coroners’ juiies aie 
apt to carry it, viz that the very act of suicide is an evidence 
of insanity, as if eveiy man, who acts contiary to reason, 
had no reason at all for the same aigument would prove 
every other criminal iwn compos^ as well as the self-murderer 
The law very rationally judges, that every melancholy or hy- 
pochondiiac fit does not deprive a man of the capacity of 
discerning right from wrong , winch is necessary, as was ob- 
[ 190 ] served in a foimer cbaptei *, to foim a legal excuse And 
tlierefoie if a real lunatic kills himself in a lucid interval, he 
19 a felo de sc as much as another man ^ 


0 Si quis inipatienlia dulons, aut ) Kttlw 1 J 6 
“ taedu) vitaej aut rnorboj aut furore^ ^ 1 Hawk P C c 27 § “1 1 II 

** aut imdore, mart maluit, non animad- P C 413 
vertatur VI euni ” 7/ 49 lO 6 See pag 24 

Pot Antiq b I c 2^5 M Hal P C 112 
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But now the question follows, what punishment can 
human laws inflict on one who has withdrawn hitnself from 
then reach ^ They can only act upon what he has left 
behind him, his reputation and fortune . on the former by 
an Ignominious burial m the highway, with a stake driven 
through his body (14), on tlie lattei, by a forfeiture of all his 
goods and chattels to the king hoping that his care for either 
his own reputation, or the welfare of his family, would be 
some motive to restrain him from so despeiate and wicked 
an act And it is observable, that this forfeituie has relation 
to the time of the act done in the felon’s lifetime, which was 
the cause of his death As if husband and wife be possessed 
jointly of a term of yeai s in land, and the husband drowns 
himself, the land shall be forfeited to the king, and the wife 
shall not have it by survivorship For by the act of casting 
himself into thewater he foiteits the teim, which gives a title 
to the king, pnoi to the wile’s title by survivorship, which 
could not accrue till the instant of hei husband’s death “ 
And thougli it must be owned that the letter of the law herein 
borders a little upon seventy, yet it is some alleviation that 
the power of mitigation is left in the breast of the sovereign, 
who upon this (as on all other occasions) is reminded by the 
oath of liis ofhee to execute judgment m mercy 

The othei species of criminal homicide is that of killing 
anothei man But in this theie aie also degiees of guilt, 
which divide the offence into mamlauglitey and mwder The 
diffeience between which may be paitly collected from what 
has been incidentally mentioned in the preceding ai tides, 
and piiiicipally consists in this, that manslaughter (when vo- 
luutuiy) aiises fiom the sudden heat of the passions, murdei 
fiom the wickedness of the heait. 

“ Finch L 216 


(14) The law is Filtered in this respect by the 4 G 4 c 52 , which directs 
that a person felo dt sc shall be buried without any stake driven through 
the body privately in a church-yard, within tw^ty-four hours from the 
finding of the incpii&ition, and between the hours of nine and twelve at 
niglit, but the slatuti dots iu»f nithon/c the pciloinung tile iitts of 
christi'ui burial 
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1. Manslaughter is therefore thus defined % the un- 
lawful killing of another without malice eithei express or 
implied (15) which may be either voluntarily, upon a sudden 
heat, or involuntarily, but in the commission of some un- 
lawful act These were called in the Gothic constitutions 
homicidta vul^^ana , quae ant casu^ aid etiam Aponte commit^ 
tuntury sed tn subttaneo quodam tramndiae calore et impetu ” 
And hence it follows, that in manslaughter there can be no 
accessaries before the fact , because it must be done without 
premeditation 

As to the first, or voluntary branch if upon a sudden 
quarrel two persons fight, and one of them kills the other, 
this IS manslaughter and so it is, if they upon such an occa- 
sion go out and fight in a field , for this is one continued act 
of passion and the law pays that regard to human frailty, 
as not to put a hasty and a deliberate act upon the same footing 
with regard to guilt. So also if a man be greatly provoked, 
as by pulling his nose, or other great indignity, and imme- 
diately kills the aggressoi, though this is not excusable sc de- 
fendendo^ since thei e is no absolute necessity for doing it to 
preserve himself, yet neither is it murdei, for there is no 
previous malice , but it is manslaughtei ^ But m this, and 
in every other case of homicide upon pi evocation, if there 
be a sufficient cooling-time for passion to subside and reason 
to interpose, and the person so provoked afterwards kills tlie 
other, this is deliberate revenge and not heat of blood, and 
accordingly amounts to murder ^ So if a man takes another 
m the act of adultery with his wife, and kills him directly 
upon the spot, though this was allowed by the laws of 
Solon % as likewise by the Roman civil law, (if the adulterer 

l Hal P C 466 ^ Kelyng 135 

" Sticrnh dejurt Goth I 3 c 4 * Fost 296 

* 1 Hawk PCc31§29 * Plutarch i7ivil Solon 


(15) Halc’h definition in the phcc referred to vanes from that in the 
text, by substituting the word “ voluntary” for “ unlawful ” Blackstonc’s 
definition is laigc cnougK to include homicide se defendtndo, perhaps the 
word " felonious” would be the pioptr qualification , the felony would then 
distinguish It from excusable homicide, and the absence of malice, from 
murder 
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was found in the husband’s own house ^) and also among the 
antient Goths , yet in England it is not absolutely ranked 
in the class of justifiable homicide, as in case of a forcible 
rape, but it is manslaughter'*. (16) It is however the lowest [ 192 ] 
degree of it , and therefore in such a case the court directed 
the burning in the hand to be gently inflicted, because there 
could not be a greater provocation ® Manslaughter therefore 
on a sudden provocation differs ftom excusable homicide se 
defendendo m this that m one case there is an apparent ne- 
cessity, for self-preseivation, to kill the aggressor in the othei 
no necessity at all, being only a sudden act of levenge. 

The second branch, or invohmtmif manslaughter, diffeis 
also from homicide excusable by misad\enture, in this, that 
misadventure always happens in consequence of a lawful act, 
but this species of manslaughter in consequence of an unlaw- 
ful one As if two persons play at sword and buckler, unless 
by the king^s command, and one of them kills the other this 
is manslaughter, because the original act was unlawful , but 
it IS not murder, foi the one had no intent to do the othei 
any personal mischief So where a person does an act, law- 
ful m itself, but m an unlawful manner, and without due 
caution and circumspection as when a workman flings down 
a stone or piece of timbei into the street, and kills a man ; 
this may be either misadventure, manslaughtei, or murder, 
according to the circumstances undei which the original act 
was done if it weie in a country village, where few passengers 
are, and he calls out to all people to have a care, it is misad- 
venture only, but if it weie m London, or other populous 
town, where people are continually passing, it is manslaughter, 
though he gives loud warning ^ , and murder, if he knows of 
their passing, and gives no warning at all, for then it is malice 
against all mankind And, in general, when an involuntary 
killing happens in consequence of an unlawful act, it will be 
either murdei oi manslaughter according to the nature of 

^ 48 5 24 3 Inst.56 

^ Stiern dejure Goih I c ^ * Kel 40 

M Hal P C 486. 3 Inst 57. 

* Sir T Raym 212 ^ Our statute law has severely am- 


(16) See ante, p 181 (n 7 ) 
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the act which occasioned it If it be m prosecution of a felo- 
[ 193 ] nious intent, or in its consequences naturally tended to blood- 
shed, It will be murder , but, if no more was intended than a 
mere civil trespass, it will only amount to manslauglitci J 

Next, as to the iniimliment of this degi ec of homicide the 
Clime of manslaughtei amounts to felony, but within the benefit 
of clergy , and the offender shall be burnt in the hand, and 
forfeit all his goods and chattels. ( 17 ) 

But there is one species of manslaughter, which is punished 
as murder, the benefit of cleigy being taken away fiom it by 
statute, namely, the offence of moi tally stabbing anotlici, 
though done upon sudden pi evocation For by statute 
1 Jac I c 8 when one thrusts or stabs anothei, not then 
having a weapon diawn, or who hath not then fiist stricken 
the paity stabbing, so that he dies tlieieol within six months 
after, the offender shall not have the benefit of cleig}^, though 
he did it not of malice afoiethought. This statute was made 
on account of the frequent quanels and stabbings with slioit 
daggeis, between the Scotch and the English at the accession 
of James the first’', and being theiefoie of a tempoiary natuie, 
ought to have expired with the mischief which it meant to 
lemedy For in point of solid and substantial justice, it can- 
not be said that the mode of killing, whether by stabbing, 
strangling, or shooting, can either extenuate oi enhance the 
guilt unless where, as in the case of poisoning, it cariies with 
it an internal evidence of cool and deliberate malice But the 

madverted on one species of criminal passenger shall then be drowned, sucii 

negligence, whereby the death of a waterman is guilty (not of manslaugh- 

man is occasioned For by statute ter, butj of felony, and shall be trans- 

10 Geo II c *11 if any waterman be- ported as a felon 

tween Gravesend and Windsor receives J Foster, 258 1 IJaink F C c 31 

into bis boat or barge a greater number § 41 

of persons than the act allows, and any ^ Lord Ilajm 140 


(17) By the 3 G 4 c this punishment is altered, and nunslauglitei 
now subjects the prisoner to transportation for lite or years, to impiison- 
ment with or without hard labour for any term not exceeding three years, 
or to a pecuniary fine, at the discretion of the court, and the suffering the 
punishment, or paying the fine, has all the same effects and LOnscquenccs 
as the suffering the former punishment of burning, &c had 
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benignity of the law hath construed the statute so favourably 
in behalf of the subject, and so strictly when against him, that 
the oflence of stabbing now stands almost upon the same 
footing, as it did at the common law‘ Thus, (not to lepeat 
tlie cases before-mentioned, of stabbing an adulteress, &c 
which are barely manslaughter, as at common law,) in the 
construction of this statute it hath been doubted, whether, if 
the deceased had struck at all before the moi tal blow given, 
this does not take it out of the statute, though in the preceding 
quarrel the stabber had given the first blow , and it seems to 
be the better opinion, that this is not within the statute*" 

Also it hath been lesolved, that the killing a man by throwing [ 194 ] 
a hammer or othei blunt weapon is not within the statute , 
and whether a shot with a pistol be so or not, is doubted" 

But if the party slain liad a cudgel m his hand, oi had thrown 
a ])ot 01 a bottle, oi discharged a pistol at the party stabbing, 
this IS a sufhcient ha\ing a weapon drawn on his side within 
the words of tlie staute° (18) 

2 We are next to consider the ciime of deliberate and wil- 
ful mmdiy , a crime at which human nature starts, and which 
IS I believe punished almost universally tliroughout the world 
with death The woids of the Mosaical law (ovei and above 

' F’ost 209, SOO " 1 Ilal P C 470 

Lost 301 1 Hawk P C c 30 ° 1 Hawk. PC c 30 § 8 

§C 


(i8) The same benjgmty oi construction has prevailed in all other ques- 
tions which have arisen on this statute Thus, the words being every 
person and persons who shall stab, &c would, upon general pnnciplcs, 
include all who were present and consenting to the act done, but they arc 
confined to the very person who gives the stab or thrust Therefore 
where, several were indicted on the statute, and it did not appear which of 
them made the thrust, they were convicted of manslaughter only at com- 
mon law, and had their clergy On the other hand, the words being 
“ stab or thrust any person or persons that hath not then any weapon 
diawn, 01 that hath not then first stricken,” arc held to include all 
present aiding the party killed , so that where A and B came to C ’s 
lodgings, and B stood with a sword drawn at the door to keep C from 
going out, till a baibflT should come to arrest him for a debt due to A , and 
upon some altercation between A and C , C stabs A with a dagger drawn 
fiom his pocket, this was held to be a case not within the statute East, 
P C c V 5 29 
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the general precept to Noah p, that “ whoso sheddeth man’s 
blood, by man shall liis blood be shed,”) are very emphatical 
in prohibiting the pardon of murdereis**. “ Moreover ye 
shall take no satisfaction for the life of a murderer, which is 
guilty of death, but he shall be suiely put to death, for the 
^ land cannot be cleansed of the blood that is shed therein, 
but by the blood of him that shed it ” And therefore our 
laflij has provided one course ot prosecution, (that by appeal, 
of which hereafter,) wherein the king himself is excluded the 
power of pardoning murder , so that, were the king of Eng- 
land so inclined, he could not imitate that Polish monarch 
mentioned by PufFendorf' who thought proper to remit the 
penalties of muider to all the nobility, in an edict with 
this arrogant preamble, “ nos^ divini juns rigor ein moder- 
antes, 4^” Eut let us now consider the definition of this 
great offence 


Thf name of murder (as a crime) was anticntly applied only 
to the secret killing of anotheiS (which the woul inoerda 
[ 195 ] signifies in the Teutonic languages) and it was defined, 
“ homicidium quod nullo vidente, rndlo sciente, dam pet pc- 
traiiir'^ ” foi which the vill wherein it was committed, oi 
(if that were too poor) the whole luindied was liable to a lieavy 
amercement, which amercement itself was also denominated 
murdrum This was an antient usage among the Goths in 
Sweden and Denmark, who supposed the neighboiiiliood, 
unless they produced the murderer, to have perpetrated oi at 
least connived at the murder* and, according to Bracton^, 
was introduced into this kingdom by king Canute, to pi event 
Ills countrymen the Danes from being privily murdered by 
the English, and was afteiwaids continued by William the 

Gen IX 6 “ Nullam ventatem celabo^ nee celan 

** Numb XXXV SI 33 “ permittam nec murdran ” iVnd the 

''dejn&glScS words “ jmr murdrele droit*' in the ar- 

“ Dial de Scacck 11 c 10 tides of that statute, are rendered m 

* Stiernh de jure Sueon /3 c 3 Fleta, §8 ^^projMTeahcujusniMr- 
The word murdre in our old statutes drando ” 
also signified any kind of concealment " Glanv / 14 c 3 

or stifling So in the statute of Exeter, ^ Bract I 3 tT,2 c 13 ^7 Stat 

14 Edw I nens ne celerat, ne suf- Marl c 26 Post 281 
“ feral estre ceU ne murdrd ** which is * Stiemh ? 3 c 4 
thus translated in Fleta, flcl8§4 ^ I 3 tr 2 c 15 
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conqueroi, for the like security to lus own Normans * And 
theiefoie if, upon inquisition had, it appeared that the person 
found slam was an Englishman, (the presentment whereof was 
denominated etigleschoie^,) the countiy seems to have been 
excused from tins buithen But, this difference being totally 
abolished by statute I4< Edw III st 1 we must now (as 
IS observed by Staundforde^) define murder m quite another 
manner, without legarding whether the paity slam was killed 
openly or secretly, or whether he was of English oi foreign 
extraction. 

Mutider is therefoie now thus defined oi rather described 
by sir Edward Coke' , “ when a person of sound memory and 
“ djscietioii, unlawfully killeth any reasonable creature in 
“ being, and undei the king’s peace, with malice aforethought, 

eitliei express or implied ” The best way of examining the 
nature of this crime will be by considering the several blanches 
of this definition. (19) 

First, it must be committed by a petW7i of somd memmy 
and disaetion for lunatics or infants, as was formerly ob- 
served, aic incapable of committing any crime unless in such 
cases wheie they shew a consciousness of doing wrong, and 
of couise a discretion, or discernment, between good and evil 

Ncxi, it happens when apeison of such sound discretion 
wdansfidhj killeth The unlawfulness arises from the killing 
without warrant oi excuse and there must also be an actual [ 196 ] 
killing to constitute mmdei , for a bale assault, wiili intent to 
kill, IS only a great misdemesnor, though foi merly it was held 
to be murdei ^ (20) The killing may be by poisoning, striking, 

^ I Hal P C 447 c ^ Inst 47 

* Bract uhi supt 1 Hal V C 425 

*» P C ^ 1 t 10 

(19) The description at length is, When a man of sound memory, and 
of the age of discretion, unlawfully killeth within any county of the realm 
'iny reasonable creature tu rerum natura under the king’s peace, with ma- 
lice forethought, either expressed by the party or implied by law, so as 
the party wounded or hvirt,&c die of the wound or hurt, &c within a year 
and a day after the same ” 

(20) Although a simple assault with intent to murder still remains only 
a misdemesnor, yet the legislature has interfered in several instances to 

VOL IV, g make 
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starving, drowning, and a thousand other foi ms of death, by 
which human nature may be overcome And if a peison be 
indicted for one species of killing, as hy pot soilings he cannot 
be convicted by evidence of a totally different species of death, 
as by shooting with a pistol, oi stmving But wheie they only 
differ m circumstance, as if a *uoound be alleged to be given 
with a sword, and it proves to have arisen fiom a staff, an 
axe, or a hatchet, this difference is immaterial' Of all species 
of deaths, the most detestable is that of poison , because it 
can of all others be the least prevented eithei by manhood or 
foiethought^ And therefore by the statute 22 Hen VIII c 9. 
It was made treason, and a more grievous and lingering kind 
of death was inflicted on it tlian the common faw allowed , 
namely, boding to death but this act did not live long, being 
repealed by 1 Edw VI c 12 There was also, by the anticnt 
common law, one species of killing held to be murder, which 
may be dubious at this day , as there hath not been an 
instance wheiein it has been held to be muidei for many ages 
past® I mean by bearing false witness against another, witli 

* 3 Inst 135 2 Ilal P C 185 I liave good grounds to believe it was 

^ J Inst 48 not from my apprehension of his that 

Fost 132 In the cascof Macdaniel the point was not maintainable, but 
and Berry, reported by sir Michael from other prudential reasons No- 
Foster, though the then attorney gene- thing therefore should be concluded 
ral declined to argue this point of law, from the waiving of that prosecution 


make attempts to murdei by certain means capital felonies Several ot 
these will be found noticed in the text in then proper places , but the 
most important statute on the subject was passed since the death of the 
author, the 45 G 3 c 58 , commonly called Lord Ellcnborough's Act 
This punishes with death m principals, counscllois, aiders and abettors, the 
maliciously shooting at any ofhia majesty’s subjects, the presenting, point- 
ing, or levelling any kind of loaded fire arms at any one, the attempting 
in any way to discharge the same at any one , stabbing or cutting any one, 
with intent in so doing any of these things to murder, rob, maim, disfigure, 
disable, oi do any other grievous bodily harm to such person, or with 
intent to obstruct, or resist the lawful apprehension or detainei of the 
person so stabbing oi cutting, or of any accomplice for any offence for 
which he or they may be liable by law to bo apprehended, and the mali- 
ciously administering any deadly poison or other noxious thing, with in- 
tent to murder, or cause the miscarriage of any woman then quick with 
child. The same statute provides, however, that if the shooting at, level- 
ling, or attempting to discharge the loaded fire arms, or the stabbing or 
cuttiog, were done under such circumstances as that, if death had ensued, 

the 
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an express premeditated design to take away his life, so as 
the innocent person be condemned and executed The 
Gothic laws punished m tins case, both the judge, the wit- 
nesses, and the prosecutor peculiain poena judicem pumunt , 

peculiar i teUes^ quojum Jidesjudiccm beduxit , pecultart denique 
et maxima auctorem^ ut homicidam And, among the Ro- 
mans, the lex Cornelia^ de steams^ punished the false witness 
with death, as being gudty of a species of assassination ^ 

And there is no doubt but this is equally murder in Jbro con- 
scienltae as killing with a sword, though the modem law (to [ 197 ] 
avoid the danger of deteiiing witnesses trom giving evidence 
upon capital prosecutions, if it must be at the peril of their 
own lives) lias not yet punished it as such (21) If a man, 
however, does such an act of which t!ie probable consequence 
may be, and eventually is, death, such killing may be murder, 
although no stroke be struck by himself, and no killing may 
be piimanly intended as was the case ot the unnatoial son, 
who exposed his sick fathei to tlie an, against his will, by 
leason wheieot he died*, ot the ballot, who laid her child 
undei leaves in an oi chard, where a kite struck it and killed 
It*™, and ot the pansh-othcei s, who shifted a child from polish 
to palish, till It died toi want of care and sustenance," So 
too, it a man hath a beast that is used to do mischief, and he 
knowing it, suffers it to go abroad, and it kills a man , even 
this is manslaughter in the owner but if he had purposely 
turned it loose, though barely to frighten people, and make 
what IS called spoit, it is with us (as in the Jewish law (22) ) 

i» Mirror cl § 9 Britt c 52 'I Hawk P L c 31 § 4, 5> f 
Bract I i c 4 1 Hal P C 432 

^ Stiernh dejure Goth I ^ c 3 " Palm 545 

“ ^48 8 1 


the same would not in Kw have amounted to murder, then the party 
charged shall be acquitted 

The l G 4 c 90 liab provided, that all offences mentioned in this last 
statute, which shall be committed on the high seas, out of the body ef any 
county, shall be offences of the same nature respectively, and liable to the 
same punishments, if comuiitted on land in England or Irelwid, and shall 
be enquired of as treesoni, feloruea, <S:c under 8 c 15 are to be 
See post, p 268 
C21) See p 158 n 16 
(22) ExoJ XXI V 28, 29 

<3 2 
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as much murder, as if he had incited a bear or dog to worry 
them,® If a physician or surgeon gives his patient a potion 
or plaister to cure him, which contrary to expectation kills 
him, this IS neither murder, nor manslaughtei , but misadven- 
ture ; and he shall not be punished criminally, however liable 
he might formerly have been to a civil action foi neglect or 
Ignorance P but it hath been holden, that it it be not a tcgulai 
physician or surgeon, who administers the medicine or pei - 
forms the operation, it is manslaughter at the least Yet sir 
Matthew Hale very justly questions the law of this detei- 
mination ^ In oidei also to make the killing murder, it is 
requisite that the party die within a year and a day after the 
stroke received, or cause of death administered , in the com- 
putation ot which, the whole day upon which the hurt was 
done shall be reckoned the first ® 

Farther, the person killed must be a reasonable cna- 
f 198 ] “ tute in beings and under the kmg^s peace,'* at the time of the 
killing Therefore to kill an alien, a Jew, oi an outlaw, 
who are all under the king’s peace and piotection, is as much 
murder as to kill the most regulai-boin Englishman , except 
he be an alien enemy in time of war ' To kill a child in it’s 
mother’s womb, is now no muidei, but a great mispiisioii 
but if the child be born alive, and dieth by reason of the 
potion or bruises it received in the womb, it seems, by the 
better opinion, to be murder in such as administered or gave 
them “ But, as there is one case where it is difficult to prove 
the child’s being born alive, namely, in the case of the muider 
of bastard children by the unnatural mother, it is enacted by 
statute 21 Jac I c 27 that if any woman be deliveied of a 
child which if born alive should by law be a bastard , and 
endeavours privately to conceal its death, by burying the child 
or the like , the mothei so offending shall suffei death as m the 
case ot murder, unless she can prove by one witness at least 
that the child was actually born dead This law, whicli 
savours pretty stiongly of seventy, m making the concealment 

« Palm 431 « 1 Hawk P C c 31 § 9 

P Mirr c 4 § 16 Sec Vol HI * 3 Inst 50 1 Hal P C 433 

pag 122 ” 3 Inst 50 1 Hawk PC c 31, 

BntC c 5 4 Inst 251 § 16 , but see 1 Hal P C 433 

' 1 Hal P C. 430 
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of the death almost conclusive evidence of the child’s being 
murdered by the mother, is nevertheless to be also met with 
111 the ciiminal codes of many other nations of Europe, as the 
Danes, the Swedes, and the French^ but I apprehend it 
has of late years been usual with us in England, upon trials 
foi tins offence, to require some sort of presumptive evidence 
that the child was born alive, befoie the other constrained 
piesumption (that the child, whose death is concealed, was 
theiefore killed by it’s paient) is admitted to convict the 
prisoner (23) 

Easily, the killing must be committed *wiih malice ajhre^ 
thought^ to make it the crime of murder This is the grand 
ciiteiion winch now distinguishes murder from other hilling* 
and tins malice prepense, mahtia p7 aecogitata^ is not so pro- 
perly spite or malevolence to the deceased in particular, as 
any evil design in geneial the dictate of a wicked, depraved. 

See Barrington on the statutes, Foster, 256 

549, 4th cd 

(23) TIic statute last cited (43 G 5 c 58 ) has materially altered the law 
in this respect The provisions of the 21 Jac 1 c 27 are repealed, and the 
ti lalb of women charged with the murder of their issue, which, being born 
alive, would by law be bastard, now proceed by the like rules of evidence 
and presumption as all other triaU for murder At the same time, where 
the jury icqnit the prisoner of the murder, they may find, if it so appears 
in evidence that the child if born alive would have been a bastard, and 
that the mother endeavoured to conceal the birth , upon which finding the 
court may sentence the mother to two years* imprisonment 

The same statute, as we have seen, makes it a capital felony to admi- 
nister any poison or no’tioiis thing with intent to cause the miscarriage of 
any woman then quick with child, in a subsequent section, it provides for 
the case where the woman is not proved to be quick with child, and makes 
the offence then a clergyable felony, to be punished by fine and imprison- 
ment, whipping public or private, or transportation for a term not exceed- 
ing fourteen y ears 

By the present French law, the offence of procuring abortion, whether 
with or without the pregnant •woman*s consent, is punished by reclusion,, 
and the woman suffers the same punishment where she has consented to 
the crime, but medical men and cheujists are punished by hard labour for 
term of years, if they arc convicted of having disclosed or administered the 
rheans of procuring abortion, and abortion has followed in consequence 
The law seems to make no distinction between the child being quick or 
not, a distinction which perhaps in fact would be very difficult to establish* 
Code Penal, hv lu, tit 2 6 317 
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and malignant heart tin dtsposiiion d fatre nn male chose^f 
[ 199 ] and it may be eithei express^ or implied m law Express 
malice is when one, with a sedate deliberate mmd and 
formed design, doth kill another which foimed design is 
evidenced by external circumstances discovering that inward 
intention, as lymg in vait, antecedent menaces, former 
grudges, and concerted schemes to do him some bodily 
harm Tins takes in the case of deliberate duelling, where 
both parties meet avowedly with an intent to murder think- 
ing it their duty as gentlemen, and claiming it as then right, 
to wanton with their own lives and those of then fellow-crea- 
tures , without any warrant or aiithouty fioin any powei either 
divine 01 human, but in direct contradiction to the laws both 
of God and man and theiefore the law has justly fixed the 
crime and punishment of murder, on them, and on then se- 
conds also ® Yet it requires such a degree of passive valour 
to combat the dread of even undeseived contempt, arising 
from the false notions of honoui too generally received iii 
Europe, that the strongest prohibitions and penalties of the 
law will never be entirely effectual to eradicate this unhappy 
custom , till a method be found out of compelling the original 
aggressor to make some othei satisfaction to the affronted 
party, which the world shall esteem equally reputable, as that 
which IS now given at the hazard of the life and fortune, as 
well of the person insulted, as of him who hath given the 
insult. Also, if even upon a sudden provocation one beats 
another m a cruel and unusual manner, so that he dies, 
though he did not intend his death, yet he is guilty of murdei 
by express malice, that is, by an expiess evil design, the 
genuine sense of malitia As when a park-keeper tied a boy, 
that was stealing wood, to a hoise’s tail, and dragged him 
along the park , when a master corrected his servant with an 
iron bar ; and a schoolmaster stamped on his scholar’s belly , 
so that each of the sufferers died , these were justly held to 
be murders, because the correction being excessive, and such 
as could not proceed but from a bad heart, it was equivalent 
[ 200 ] lo a deliberate act of slaughter ® Neither shall he be guilty 
of a less crime, who kills another m consequence of such a 
wilful act, as shews him to be an enemy to all mankind in 


y 1 Hal PC 451 
* iHawk PC c 31 §21 


M Hal P C 454 473,474 
' 2 Roll Rep, 461. 
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geneialj as going deliberately, and with an intent to do mis- 
chief upon a horse used to strike, or coolly discharging a 
gun, among a multitude of people S So if a man resolves to 
kill the next man he meets, and does kill him, it is murder, 
although he knew him not , for this is universal malice. And, 
if two or more come together to do an unlawful act against 
the king's peace, of which the probable consequence might 
be bloodshed, as to beat a man, to commit a not, or to rob 
a paik and one of them kills a man, it is murder in them 
all, because of the unlawful act, the maliha praecogitata^ or 
evil intended befoi ehaiid 

Also in many cases where no malice is expressed, the law 
will impi} It as where a man wilfully poisons another, in 
such a delibeiate act the law piesumes malice, though no 
particular enmity can be proved*. And if a man kills an- 
othei suddenly, without any, or without a considerable pro- 
vocation, the law implies malice, loi no person, unless of 
an abandoned heart, would be guilty of such an act, upon a 
slight or no appaieiit cause No affront, by words or ges- 
tures only, IS a sufficient provocation, so as to excuse or ex- 
tenuate such acts of violence as manifestly endanger the life 
of another^ But if the person so piovoked had unfortu- 
nately killed the other, by beating him m such a manner as 
shewed only an intent to chastise and not to kill hnn, the law 
so fai consideis the pi evocation of contumelious behavioui, 
as to adjudge it only manslaughter, and not murder*. In 
like mannei if one kills an officer of justice, either civil or 
criminal, m the execution of Ins duty, oi any of his assistants 
endeavouiing to conserve the peace, or .my private person 
endeavouiing to suppress an affiay or apprehend a felon, 
knowing his authority or the intention with which he inter- 
poses, the law will imply malice, and the killer shall be guilty 
of muider ** And if one intends to do another felony, and 
undesignedly kills a man, this is also murder'. Thus, if one [ 201 ] 
shoots at A and misses Jiim^ but kills B, this is murder , be- 

Lord Raym 143 ^ 1 Hawk P C c 31 § 33 1 Hal 

1 Hwk P C c 29 § 12 PC 455, 456. 

" Ibid c 29 § 10 B Post 291 

^ 1 Hal P C. 455. 1 Hal P C 457 Post. 308, 

, ‘ I Hal P C 465. 

0 4 . 
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cause of the previous felonious intent, which the law trans- 
fers from one to the other The same is the case where one 
lays poison for A , and B, against whom the pi isoner had no 
malicious intent, takes it, and it kills him , this is likewise 
murder^. So also if one gives a woman with child a me- 
dicine to procure abortion, and it operates so violently as to 
kill the woman, this is murder m the peison who gave it*" 
It were endless to go through all the cases of homicide, which 
have been adjudged either expressly, or impliedly, malicious 
these theiefoie may suffice as a specimen, and we may take 
it for a geneial lule that all homicide is malicious, and of 
course amounts to murder, unless where justified by the com- 
mand or permission of the law, evctised on the account of 
accident or self-preservation , or alleviated into manslaughter, 
by being either the involuntai y consequence of some act, not 
strictly lawful, or (if voluntary) occasioned some sudden 
and sufficiently violent provocation And all these circum- 
stances of justification, excuse or alleviation, it is incumbent 
upon the pi isoner to make out, to the satisfaction of the court 
and jury the latter of whom aie to decide whether the cir- 
cumstances alleged aie proved to have . dually existed , the 
former, how far they extend to take a^v«ly oi mitigate the 
guilt Foi all homicide is presumed to be malicious, until 
the contrary appeareth upon evidence ‘ 

Thl punishment of inurdci, and that of manslaughter, 
were fornieilv one and the same, both having the benefit of 
cleigy, so that none but unlearned persons, who least knew 
the guilt of It, weie put to death foi this enormous ciime*”. 
But now, by several statutes ", the benefit of clergy is taken 
away from murderers through malice prepense, their abet- 
tors, procureis, and counsellors In atrocious cases, it was 
frequently usual for the court to direct the murderer, after 
execution, to be hung upon a gibbet m chains near the place 
202 ] where the fact was committed but this was no part of the 
legal judgment , and the like is still sometimes practised m 
the case of notorious thieves This, being quite contrary to 

1 Hal PC 450 

" i?3 Iltn VIII c 1 1 Edvr VI 
c 12 4& 5 Ph & M c 4 


j 1 Ilal P C 46a 
* Ihid 429 
' Post 255 
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the expiess command of tlie mosaical law®, seems to have 
been borrowed from tlie civil law ‘ which besides the terror 
of the example, gives also another reason for this practice, 
VIZ that it IS a comfortable smht to the relations and friends 

O 

of tlie deceased P But now in England, it is enacted by 
statute 25 Geo 11. c 37 that the judge, before whom any 
person is found guilty of wilful murder shall pronounce sen- 
tence immediately after conviction, unless he sees cause to 
postpone It, and shall, ui passing sentence, direct him to 
be executed on the next day but one, (unless the same shall 
be Sunday, and then on the Monday lollowini*,) and that his 
body be delivered to the surgeons to be dissected and aiia- 
tomued"^ and that the judge may direct Ins body to be 
afteiwaids hung in chains, but in no wise to be buried without 
dissection And, dining the shoit hut awful interval between 
sentence and execution, tlie piisoner shall be kept alone, 
and sustained with only bread and water But a power is 
allowed to the judge, upon good and sufficient cause, to res- 
pite the execution, and lelax the othei lestraints of this act. 


B\ the Roman law, or the murder of one^s 

paients or children, was punished in a much scverei manner 
than any otlier kind of homicide Aftei being scourged, the 
delinquents were sewed up in a leathern sack, with a live 
dog, a cock, a viper, and an ape, and so cast into the sea ^ 

Solon, it IS true, m his laws, made none against pariicide, 
appiehending it impossible that any one should be guilty of 
so unnatinal a barbarity * And the Persians, according to 
Heiodotiis, entertained the same notion, when they adjudged 
all persons who killed their reputed parents to be [supposi- 
titious or] bastaids (24) And, upon some such reason as this, 
we must account for the omission of an exemplary punishment [ 203 ] 


® His body shall not remain all 
hight upon the tree, but thou shalt m 
any wise bury him that tUy, for he 
that IS hanged is accursed of God, 
“ that thy land be not ded led ” Dtut 
XXI 23 

p Famosos latroneSi in kis locis, ubi 
“ gra&^ati suiityfurca Jigendos ])laciut. 


“ utf et conspectu deterreantur ahi, ct 
“ solalw sit cognatis inte? emplorum 
eodem loco poma leddtta^ in quo la- 
irones honmidia Jecissent ” Ff 48i 
19 28 § 15 
*1 Fost 107. 

41 9 9 

* Cic pro S Roscio, § 25 


(24) See Clio. C 137 
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for this crime m oui English laws , which tieat it no other- 
wise than as simple murder, unless the child was also the 
servant of his paient^ (25) 

For, though the breach of natural relation is unobserved, 
yet the breach ot civil oi ecclesiastical connections, when 
coupled with murder, denominates it a new offence, no less 
than a species of tieason, called jymva jnoditWy or tiea- 
son which however is nothing else but an jggiavated de- 
gree of murder^, although on account ot the violation of 
pri\ate allegiance, it is stigmatized as an inferioi species of 
treason” And thus, in tJie antient Gothic constitution, ue 
find the bleach both of natural and civil relations ranked 
m the same class with ci lines against the state and the so- 
vereign " 

Pei IT treason, according to the statute 25 Edw III c 2, 
may happen thiee ways, by a seivant killing his mastet (26), 
a wife her husband, or an ecclesiastical person (either secular 
or regular) his superior, to whom he owes faith and obedi- 
ence A servant who kills his niastei, whom he has left, 
upon a grudge conceived against him duimg his service, is 
guilty of petit treason loi the traiteious intention was hatched 
wliile the relation subsisted betw^eeii them , and this is only 
an execution of that intention * So if a wile be divorced a 

* 1 llal r c 380 wjores, {it xtee tersely) servts m f/o- 

* Foster, 107 324 336 “ minoSy aiit ftiam ab homine in ^cmet 

“ See pag 75 “ tpsum Stiernh de jure Goth I 3 

^ Omnium gnuiAsma censetur ms, c 3 

** Jacla ab incolis in patriamy subditism ^ 1 Hawk P C c 32 § 4 1 Hal 

“ legeniy tiberis in parenteSy niantu in P C 380 

(95) By the French law, panicule includes the murder of adoptive as 
-well as natural parents, and all legitimate relatives in the lineal ascent , no 
circumstances are allowed to reduce it to excusable homicide, and its punish- 
ment is attended with certain peculiar solemnities The prisoner is brought 
to the place of execution in his under-garment, barefooted, and his head 
covered with a black veil , he stands exposed on a scaffold, white an officer 
reads aloud to the people his sentence his nght hand is then cut off, and 
he IS immediately executed Code Penal, liv i c 1 s 13 liv iii tit 2 
s 299 323 

(26) Which term includes his mistress, if theie be no master, and also 
his master’s wife East’s P C c v s 99 
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mensa et thoto^ still the vinculum matnmomi subsists , and if 
she kills such divorced husband, she is a traiteress ^ And a 
clergyman is understood to owe canonical obedience to the 
bishop who ordained him, to him in whose diocese he is be- 
neficed, and also to the metropolitan of such suffiagan or 
diocesan bishop and theiefoie to kill any of these is petit 
treason ^ As to the lest, whatever has been said, or remains 
to be observed hereaftei, with lespect to wilful miirdei, is also 
applicable to the crime ot petit treason, which is no other than 
miirdei m its most odious degree except that the trial shall [ 204 ] 
be as 111 cases of high tieason, before the improvements therein 
made by the statutes of William III ^ But a person indicted 
of petit tieason may be acquitted tlieieof, and found guilty of 
manslaughter oi muider ^ and m such case it should seem 
that tvoo witnesses are not necessary, as in case of petit trea- 
son they aie Which cumc is also distinguished from mur- 
der in Its punishment 

The punishment of petit treason, in a man, is to be drawn 
and hanged, and in a woman to be drawn and burnt . the 
idea ot which latter punishment seems to have been handed 
down to us by the laws of the antient Druids, which con- 
demned a woman to be burnt for murdering her husband *^5 
and It IS now the usual punishment for all sorts of treasons 
committed by those of the female sex (27) Persons guilty 
of petit treason were first debaried the benefit of clergy, by 
statute ] 2 Hen. VII c 7 vvhich has been since extended to 
their aideis, abettois, and counsellors, by statues 23 Hen VIII 
c 1 and 4&5 P &M c 4 

y 1 Hal P C 381 <^1 Hal P C 382 3 Inst 211 

^ Ihid ^ Caesar tic ieZZ Gall I 6 c 19 

* Post 337 ® See pag 93 

Foster, 106 1 Hal PC 378 

J Hal PC 184 


(27') By the 30G 3 c 48 the punishment of women for petit-treason is 
altered, they are now to be diawn to the place of execution, and there 
hanged by the neck They are also made subject to the further penalties 
and provisions of the 25 G 2 c 37 (See ante, p 202 ) 
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CHAPTER THE FIFTEENTH. 


OP OFFENCES against the PERSONS 
OP INDIVIDUALS. 


JJAVING 111 the preceding chapter considered the pun- 
cipal crime, or public wrong, that can be committed 
against a private subject, namely, by destroying his life, I 
piocecd now to enquiie into such other crimes and misdc- 
mesnors, as more peculiaily affect the secuiity of his person, 
while living 

Of these some aie felonious, and in then nature capital , 
otheis are simple misdemesnois, and punishable with a hghtei 
animadversion Of the leloiiies the fust is that of mayhem 

I Mayhevi, mayhemium^ was in part considered in the 
preceding volume % as a civil injury but it is also looked 
upon in a criminal light by the law, being an atiocious bieach 
of the king’s peace, and an offence tending to deprive him 
of the aid and assistance of his subjects For mayhem is pio- 
perly defined to be, as we m.iy remembei, the violently de- 
priving another of the use of such of his members as may 
render him the less able in fighting, either to defend himself, 
or to annoy his adveisary^ And therefore the cutting off, 
or disabling, or weakening a man’s hand or finger, or striking 
out his eye oi foietooth, or depriving him of those parts, the 
loss of which 111 all animals abates then courage, are held to 
be mayhems But the cutting off his ear, oi nose, or the 
like, are not held to be mayhems at common law , because 
they do not weaken but only disfigure him 

" See Vol III pag 121 ” Bnt I I c 25 1 Hawk PC c 55 § 1 
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By the antient law of England he that maimed any man, 
wheieby he lost any pait of his body, was sentenced to lose 
the like part, memhum pyo mejnbro^ which is still the law 
in Sweden But this went afterwards out of use paitly 
because the law of letaliation, as was formerly shewn is at 
best an inadequate rule of punishment, and partly because 
upon a repetition of the offence the punishment could not be 
repeated So that, by the common law, as it for a long time 
stood, mayhem was only punishable with fine and imprison- 
ment'^, unless perhaps the offence ot mayhem by castration, 
which all our old writers held to be felony “ et sequituy 
“ aliquaiido poena capitalist aliqiiando peij^etuum exilium^ cum 
ommum honor um ademptione ^ ” And tins, although the 
mayhem was committed upon the highest provocation (1) 


But subsequent statutes have put the crime and punish- 
ment of mayhem nioic out of doubt Foi first, by statute 
5 Hen IV c 5 to lemcdy a mischief that then prevailed, of 
beating, wounding, or lobbing a man, and then cutting out 
his tongnct or putting out his eyes^ to pi event him from being 
an evidence against them, this offence is declared to be felony, 
if done of malice prepense, that is, as sir Edward Coke* ex- 
plains It, voluntarily, and of set purpose, though done upon 
a sudden occasion Next, in ordei of time, is the statute 
37 Hen VIII c 6. which diiects, that if a man shall nialici- 


^ 3 Inst 118 — si la plet/nle soil 
faite rfc ftmme quavira tollc a home ses 
inenibrts^ enlitl case perdra lufemt la unc 
t7ie^7i parjut^cmcaty come le membre doxtnt 
ele aeera trapasse (Brit c *25 ) 

Stiernbook de jure liueon I 3 e ^ 

® See pag 1 2 
^ 1 Hawk PC t 55 § 3 
g Bract 1 3 tr 2 c 23 

Sir Edward Coke (3 Inst 62 ) has 


transcribed a record of Henry the third’s 
time, {Claus 13 Hen III in 9 ' by 
which a gentleman of Somersetshire 
and lus wile appear to have been ap- 
pr* hended and committed to prison, 
being indicted for dealing thus with 
John the monk, who was caught in 
adultery with the wife 
* 3 Inst 62 


(1) By the Flench law, this species of mayhem is punisfied with hard 
laboui for hfe, or by death, where the party so maimed dies in consequence 
within forty days If, however, the act of violence has been provoked by 
and immediately follows upon some gross outrage to chastity and modesty. 
It sinks down to an excusable wounding or homicide, as the case may be, 
and IS then punished with an imprisonment of from one to five years Code 
Penal, 1 m l 2 s 316.325, 526. 
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ously and unlawfully cut off the em of any of the king’s sub- 
jects, he shall not only forfeit treble damages to the paity 
grieved, to be recovered by action of trespass at common law, 
as a civil satisfaction , but also 10^ by ^^ay of fine to tlie king, 
which was his criminal amercement The last statute, but by 
far the most severe and effectual of all, is that of 22&23 Car II 
c 1 , called the Coventry act , being occasioned by an assault 
on sir John Coventiy in the street, and slitting his nose, in 
revenge (as was supposed) foi some obnoxious words uttered 
by him m parliament By this statute it is enacted, that it 
any person shall of malice aforethought, and by lying in wait, 
unlawfully cut out or disable the tongue, put out an eye, slit 
the nose, cut off a nose oi i.p, or cut ofl or disable arly limb 
or member of any other person, *with intent to maim or to dis- 
figure him, such peison, his counsellors, aiders, and abettois, 
shall be guilty of felony without benefit ot clergy (2) 

^ On this statute Mr Cokc^ a gentle- with an intent to disfigure, but with 
man of Suffolk, and one Woodburn, a an intent to murfler , and therefore 
labourer, were indicted in 1722, Coke not within the statute But the court 
for hiring and abetting Woodburn, held, that if a man attacks another to 
and Woodburn for the actual fact of murder him with sucli an instrument 
shtting the nose of Mr Crispc, Coke’s, as a hedge bill, which cannot but eii- 
brother in-law The case was some- danger tlic disfiguring him , and in 
what singular The murder of Ciispe such attack happens not to kill, but 
was intended, and he %\as left for dead, only to disfigure him , he may be in- 
bcing teriibly hacked and disfigured dieted on this statute , and it shall be 
with a hedge-bill, but he recoacred left to the jury whether it ^\ere not a 
Now the bare intent to murder is no design to murder by disfiguring, and 
felony , but to disfigure with an intent consequently a malicious intent to dis- 
to disfigure, is made so by this statute , figure as well as to murder According- 
on which they were thcrcfoTC indicted ly the jury found them guilty of such 
And Coke, who was a disgiace to the previous intent to disfigure, in order to 
profession of the law, had the elTron- effect their principal intent to murder, 
tery to rest his defence upon this point, and they were both condemned and 
that the assault was not committed executed (State Trials, VI 212) 

(2) The words " malice aforethought” iii this statute do not require a 
malice directed against any particular individual, or the individual who 
suffers by it If the malice be coiiLeivetl against all who may happen to 
fall within the scope of the perpetrator’s design, the particular mischief 
done will connect itself with the generil malignant intent, and the statute 
will be satisfied So again, if the blow be intended to maim A, and by 
accident maim B, the party is equally within its reach This is upon the 
general principles of construction in the cnmmal law 

With regard to the words “ lying in wait,’* it is not necessary that the 
party should have planted himself in ambush, and effected the mischief by 

rushing 
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Thus much for the felony ot mayhem to which may be 
added the offence of wilfully and maliciously shooting at any 
person in any dwelling-house or othei place , an offence, of 
which the probable consequence may be either killing or 
maiming him This, though no such evil consequence en- 
sues, IS made felony without benefit of clergy by statute [ 208 ] 
9 Geo I c 22 , and thereupon one Arnold was convicted in 
1723 tor shooting at lord Onslow, but, being half a madman, 
was never executed, but confined iii piison, where he died 
about thirty yeais after (3) 

II The second offence, moie immediately affecting the 
peisonal security ot individuals, lelates to the female pait of 
Ins majesty’s subjects, being that of then foiLihle ahdiiciion 
andmai^iagc , which is vulgarly called sfiahyig an For 

by statute ‘5 Hen VII c 2 , it is enacted, that if an) person 
shall for lucre take any woman, being maid, widow, or wife, 
and having substance cithei la goods oi lands, oi being hen 
apparent to hei ancestors, contiary to her will , and atterwaids 
she be married to such nnsdoei, oi by his consent to another, 
or defiled, such person, his piocureis and abettors, and such 
as knowingly leceive such women, shall be deemed principal 
felons and by statute 39 Eliz c 9 , the benefit of clergy is 
taken away from all such felons, who shall be principals, pro- 
cuieis, oi accessoiies hefoie the fact (4) 

rushing from it , it is enough if there be a formed intention to maim, and 
a convenient opportunity sought and deliberately taken of doing the 
injiii> 

Lastly, the word “ sht” will be satisfied hy a transverse, as well as a 
perpendicular cut of the nose, any division of the flesh or gristle of the 
nose, in whatever form or direction, is sufficient Easfs PI C c vii s 7 

(3) The same construction has pi evaded with regard to this statute, 
which IS specially enacted relative to the 4jG 5 c 58 (sec ante, p 1 96 n 20 ) 

To bring a case within it, there must hive been such malice that if death 
had ensued it would have been murder And though it is not necessary 
that any evil consecpience should actually ensue from the shooting, yet 
there must have been a possibility of it, the gun or other instrument must 
have been loaded, and it must have been levelled at the party, so that where 
the prisoner imagined the party was gone m one direction, and fired ac- 
cordingly, whereas in truth he had escaped in the opposite, the court 
directed an acquittal East’s P C c viii s 6 

(4) This IS repealed by the 1 G 4 c 115, and the punishment of trans- 
portation for life, or for term of years not less than seven, or of imprison- 
ment 
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In the construction of this statute it hath been determined, 
1. That the indictment must allege that the taking was for 
lucre, for such are the words of the statute ' 2 In order to 

shew this, It must appear that the woman has substance eithei 
real or personal, or is an heir apparent 3. It must appeal 
that she was taken away against her 'will 4 It must also 
appear, that she was aflei wards married, or defiled And 
though possibly the mauiage or defilement might be by hei 
subsequent consent, being won thereunto by flatteries aflei 
the taking, yet this is felony, if the fiist taking weie against 
her will" and so vice ve?sa, it the woman be oiiginally taken 
away with her own consent, yet if she afterwaids refuse to 
continue with the offentlei, and be foiced against hei will, she 
may from that time as propel ly be said to be taken against her 
[ 209 ] jf gjje nevei had given any consent at all , foi till the 

force was put upon her, she 'was m her own power ^ It is 
held that a woman, thus taken away and mained, may be 
swoin and give evidence against the offendci, though he is 
her husband Jacto , contraiy to the general rule of law, 
because he is no husband di ju?e, in case the actual mar- 
riage was also against hei will ^ In cases indeed where the 
actual inaniage is good, by the consent of the inveigled 
woman obtained after her foicible abduction, sir Matthew 
Hale seems to question how far hei evidence should be al- 
lowed but other authoi ities ‘‘ seem to agiec, that it should 
even then be admitted , esteeming it absurd, that the offcndei 
should thus take advantage of his own wioiig, and that the 
veiy act of marriage, which is a principal ingiedient of his 
crime, should (by a foiced construction of law) be made use 
of to stop the mouth of the most material witness against 
him (5) 

‘ 1 Hawk P C c 41 § 5 ° 1 Hawk P C c 41 §7 

™ 1 Hal PC 660 1 Hawk PC p 1 Hal P C 661 

c 41 § 4 Cro Car 488 3 Keb 193 State 

" 1 Hal P C 660 Inals, V 455 


ment with or without hard labour for any term not exceeding seven years, 
substituted 

(5) It would be safer, perhaps, to put the competency of the woman as 
a witness against her husband on the principle now settled, that this is a 
personal injury committed by the husband against her, and that in all such 
cases the injured party is an admissible witness 


Upon 
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An inferioi degiee of the same kind of offence, hut not 
attended with foice, is punished by the statute 4 & 5 Ph & 

Mai. c 8. winch enacts that if any peison, above the age of 
fourteen, unlawfully shall convey oi take away any woman 
chid unmarried, (which is held '' to extend to bastaids as w'ell 
as to legitimate children,) within the age of sixteen years, 
from the possession and against the will of the father, mother, 
guardians, or governors, he shall be imprisoned two years, oi 
fined at the discretion of the justices, and if he deflowers 
such maid or woman child, or witliont the consent of paients, 
contracts matrimony with her, he shall be imprisoned five 
years, or fined at the discretion of the justices, and she shall 
forfeit all her lands to lier next of km, during the life of hei 
said husband So that as these stolen maiiiages, under the 
age of sixteen, weie usually upon meiccnary views, this act, 
besides punishing the seducer, wisely lemoved the temptation 
But this latter part of the act is now lendered almost useless, 
by provisions of a very diflerent kind, which make the mai- [ 210 ] 
riage totally void*, in the statute 26 Geo II c. 33 (6) 

III A THIRD offence, against the female part also of his 
majesty’s subjects, but attended with greater aggravations 
than that of foicible mai riage, is the ciime of rape, raptu^ 
midierum, oi the cainal knowledge of a woman forcibly and 

«lra 1162 * See Vol I p 437, 


Upon the general principle that the complete crime must be pioved ni 
the county in which the tnal takes place, it is settled that if a woman be 
forcibly taken in one county, and afterwards voluntarily into another 
county, and be there marned or defiled with her own consent, the fact is 
indictable in neither, for in neither is there both a forcible taking and subsc> 
quent marriage or defilement But if the force continued upon her at all into 
the county m which she was married or defiled, the oflence will be com- 
plete, and triable there 1 East’s PC c XI 8 3 1 Russell CL 821 , where 
there is a full report of the case of the Gordons, which turned on this 
point 

(C) By the 4G 4 c 76 (the picsent niai riage act), such a marriage 
would not be void , but means arc pointed out by way of information in 
the courts of chancerj or exchequer to secure the property under an order 
of those courts, for the benefit ot the innocent party or the issue ol the 
marriage, and all agreements or settlements entered into by the parties in 
relation to such marriage, which are contrary to siu Ii order, are made ab- 
solutely void 

VOL IV n 
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jgainsthei will This, by the Jewish law ^ was punished 
with death, in case the damsel was betrothed to another man , 
and in case she was not betrothed, then a heavy fine of fifty 
shekels was to be paid to the damseVs fathei, and she was to 
be the wite ot the lavisher all the days ol his lite , without 
that powei ol divoice, which was in general pei muted by the 
mosaic hw 

Tnr civil lawu punishes the ciime of lavishinent with 
death and confiscation of goods under which it includes 
both the offence ot forcible abduction, oi taking away a 
woman fiom lier friends, ot which we last spoke and also 
the piesent offence ot forcibly dishonoiiimg them , either of 
which Without the othei, is in that law sufficient to constitute 
a capital ciime Also tlie stealing away a woman from lier 
parents oi guardians, and debauching hei, is equally penal by 
the emperoi’s edict, wliethei she consent oi is foiced “ uvi 
volentihiis^ sivc nolait thus mid la tah jticinm JuDit pn- 

petratum’* And this, in oidei to take awa^ from women 
eveij opportunity of offending in this wa^, whom the 
Roman law supposes nevci to go astriy, without tlie seduc- 
tion and aits of the othei sex and theiefoie, by lestiaining 
and making so highly penal the solicitations ot the men, 
they meant to scciuc effectually the lionoiu of the women 
Si eniM ipu laptoics mdu^ vd atioiitati pocnac^ab hujnsmodi 
^^facinoie se tunpu aveyint^ nulli sivt x'olodi, sm 

“ nolenti^ pcccandt locus tehuqiutiu , quia hoc ipsum velle mu- 
lieium^ ah insuliis ncquissimi hommiSy qm mcditatw lapinam^ 
[ 211 ] tnductiw Nisi elcnim earn sohcitavu il^ msi odiosis aitibus 
ciicumveneut^ non Jacitt cam vdlc vi tanturn dedccus scse 
pyodeye^* But oui English law does not entei tarn quite 
such sublime ideas of the lionoiu ot either sex, as to lay the 
blame of a mutual fault upon one of the tiansgressois only 
and theretoie makes it a necessaiy mgiedieiit in the ciime ot 
lape, that it must be against the woman’s will 

Rape was punished by the Saxon laws, paiticulaily those 
of king Athelstaii with death which was also agieeable to 
the old Gothic oi Scandinavian constitution* But this was 

* Deut xxii Bracton, t 3 c 28 

“ Cod 9 til 13 ^ Stiernli dejure Hueon, c 2 
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afterwauls thought too hard and in its stead another seveie, 
but not capital punishment was inflicted by William the Con- 
queror , VIZ castration, and loss of eyes ^ , which continued 
till after Bracton wrote, in the reign of Henry the third 
But m order to pi event malicious accusations, it was then 
the law, (and, it seems, still continues to be so in appeals of 
rape *,) that the woman should immediately after, dum recens 

fiient malejktum^" go to the next town, and there make 
discovery to some credible persons of the injury she has suf- 
lered and afterward should acquaint the high constable of 
the hundred, the coi oners, and the sheriff with the outrage* 

This seems to correspond in some degree with the laws of 
Scotland and Arragon \ which requiies tliat complaint must 
be made within twenty-foui hours though afterwards by 
statute Westm r c H the time of limitation in England was 
extended to foity days. At present theic is no time of limita- 
tion fixed for, as it is usually now punished by indictment 
at the suit of the king, the maxim of law takes place, that 
nullwn temjp^is occiiynt rcgi but the jury will rarely give 
credit to a stale complaint Dunng the tormei period Jalso it 
was held for law \ that the woman (by consent of the judge 
and hei patents) might ledeem the offender from the exe- 
cution of his sentence, by acceptmg him for her husband , 
if he also was willing to agree to the exchange, but not 
otherwise 

In the 3 Edw L by the statute Westm 1 c. 1 3 the punish- 
ment of rape was much mitigated the offence itself of ravish- [ 212 ] 
ing a damsel within age, (that is, twelve years old,) eithei with 
her consent oi without, oi of any other woman against hei 
will, being 1 educed to a trespass, if not prosecuted by appeal 
within foity days, and subjecting the ofieiider only to two 
years* imprisonment, and a fine at the king’s will. But tins 
lenity being productive of the most terrible consequences, it 
was m ten years afterwards, IS Edw. I., found necessary to 

^ LL GvU Conqu c 19 (7) ** Bamngton, 142 

* 1 Hal P C 632 ^ Gian. / 14 c 6 Bract M c 28. 

• Gian / H c 6 Bract ^ 3 c 28 

(7) The expression m the original is simply ad les ynmbres, fans 
facit membra sua Nothing is said of the eyes Wilk 222 
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make the offence of forcible rape felony by statute West. 2, 
c 34. Ami by statute ISEliz c.7 it is made felony without 
benefit of clergy , as is also the abominable wickedness of 
carnally knowing and abusing any woman child under the 
age of ten years , in which case the consent or non-consent is 
immaterial, as by reason of her tender years she is incapable 
of judgment and discretion Sir Matthew Hale is indeed of 
opinion that such piofligate actions committed on an infant 
under the age of twelve yeais, the age of female discretion by 
the common law, either with oi without consent, amount to 
rape and felony as well since as before the statute of queen 
Elizabeth ** but that law has m general been held only to 
extend to infants undei te7i though it shouW seem that 
damsels between ten and twelve are still under the protection 
of the statute Westm 1 the law with respect to their 
seduction not having been altered by either ot the subsequent 
statutes. 


A MALE infant, under the age of fbuiteeii years, is pre- 
sumed by law incapable to commit a rape, and therefore it 
seems cannot be found guilty of it For though in othei felo- 
nies maltha supplet aetatem^ as has in some cases been shewn , 
yet, as to this particular species of felony, the law supposes 
an imbecility of body as well as mind ® 

The civil law seems to suppose a prostitute or common 
harlot incapable of any injuries of this kind ^ not allowing 
[ 213 ] any punishment for violating the chastity of her, who liath 
indeed no chastity at all, or at least hath no regard to it But 
the law of England does not judge so hardly of offenders, as 
to cut off all opportunity of retreat even from common strum- 
pets, and to treat them as never capable of amendment It 
therefore holds it to be felony to force even a concubine oi 
harlot , because the woman may have forsaken that unlawful 
course of life^ for, as Bracton well observes*', ‘‘ etst merc^ 
tnx fiierit ante, tunc non fiat merely ix, cum neqmtiae ejus 
“ reclamando consentiye yioluit ” (8) 

“ 1 Hal P C 631 Cl Hal P C 629 I Hawk P C 

' Ibid c 41 § 7 

Cod .9 9 22 ^ 47 2 S9 / 3 c 27 


(8) According to Bracton, however, the old law niade a difference m the 

punishment 
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As to the material facts requisite to be given in evidence 
and proved upon an indictment of rape, Uiey are of such a 
iiatuie, tliat though necessary to be known and settled, for 
the conviction of the guilty and pieservation of the innocent, 
and therefore to be found in such criminal tieatises as dis- 
course of these matters in detail, yet they are highly improper 
to be publicly discussed, except only in a court of justice I 
shall therefore merely add upon this head a few remarks 
from sir Matthew Hale , with regard to the competency 
and credibility ot witnesses , which may, salvo pudorcj be 
considered 

And, first, the paity ravished may give evidence upon oath, 
and IS m law a competent witness , but the credibility of her 
testimony, and how far foith she is to be believed, must be 
left to the juiy upon the ciicumstances of fact that concur m 
that testimony For instance if the witness be of good fame, 
if she presently discovered the offence, and made search foi 
the offendei , if the party accused fled for it these and the 
like are concunmg circumstances which give greater proba- 
bility to hci evidence But, on the other side, if she be of evil 
fame, and stand nnsupported by others , if she concealed the 
injury for any considerable time after she had opportunity to 
complain , if the place, wheie the fact was alleged to be com- 
mitted, was where it was possible she might have been heard, 
and she made no outcry these and the like circumstances f 214 ] 
carry a strong, but not conclusive, presumption that her testi- 
mony IS false or feigned. 


punishment m proportion to the character of the pai ty ravished After 
stating generally the punishment, as mentioned m the text, he goes on thus 
Nmi autcin seqmlur kujusmodt pesm de qudlibet fcBmind^ licet vt oppnmatur 
Sequitui tanien alia gravis et gravior^ secundum quodfuent nitplCf vel vidua 
honcsU vivem, saiictmonialis, vel aha matrena Item conevbma fegittma 
vcl alia queestum factens sine delectu quidevi personaruniy quas quidem omnts 
debet rex iuert propter pacem suam^ sed non erit de qu&libet par pcena (Hint 
qmdem corruptores virgmitatis ct castiiahs suspendebantuTy ^ eorum fautoreSy 
cum nec talcs «6 homtctdti crimne vacui essent, et maxtm^ cum virgimtas et 
castttas restitm non possunt, moderms tamen temponhus diter observatuTy 
quod pro corrupiione mr^nis amitiantur membray ut prcedictum est, et de aim 
sequxtur alia gravis pcena corporahs, sed tamen sine ammione vtteu cl mem- 
brorum Bract L ui. c.27 f H7 
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Moreover, if the rape be charged to be committed on an 
infant under twelve years of age, she may still be a competent 
witness, if she hath sense and understanding to know the 
nature and obligations of an oath , or even to be sensible of 
the wickedness ot telling a deliberate lie Nay, though she 
hath not, it is thought by sir Matthew Hale' that she ought 
to be heard without oath, to give the court information , and 
others have held, that what the child told her mother, or other 
relations, may be given in evidence, since the nature of the 
case admits frequently of no better proof. But it is now set- 
tled, [Brazier's case, before the twelve judges, P 19 Geo. Ill ] 
that no hearsay evidence can be given of the declarations of a 
child who hath not capacity to be sworn, nor can such child 
be examined in court without oath and that there is no 
determinate age, at which the oath of a child ought either to 
be admitted or rejected (9) Yet, where the evidence of 
children is admitted, it is much to be wished, in order to 

* 1 Hal P C 6*34 


(o) These arc now the established rules m all cases, criminal as well as 
civil, and whether the prisoner is tried for a capital olFcncc, or for one of 
an inferior nature When the child has appeared not sufficiently to under- 
stand the nature and obligation of an oath, judges have often thought it 
necessary for the purposes of justice to put off the tual of the prisoner, 
directing that the child in the mean time should be proper! > instructed 
Phill L of Evidence, i p 20 5th ed 

Sir M Hale reasons upon it as the established practice, with which he 
found no fault, to hear upon oath the statement by the mother or other 
relations of the child’s complaint to them recently after the fact, and 
reasons correctly, that it is better for the court to hear that from the child 
herself, than to receive it at second hand from them The present prac- 
Uce IS undoubtedly more wise, because the inconvenience of occasionally 
ouffcnng a ruffian to escape unpunished is not to be weighed against the 
preservation of the grand prmciple that no evidence shall be received but 
upon oath Yet it may well be questioned, whether the purposes of justice 
are upon the whole answered by the practice of postponing the trial for 
the instruction of the witness , m the interval between two circuits she 
stands a chance of being instructed in more senses than one, and even if 
surrounded by the best-mtentioned persons, the memory of a child so 
young or so ignorant as not to know the nature of an oath, is too preca- 
rious a thing to place the life of a man at its disposal, after an interval, 
perhaps, of twelve months from thepenod of which the witness is to speak 
Brazier’s case is to be found reported m 1 Leach Cr C 199 1 East, Pi.C 
c.x, S.5 
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rendei their evidence ciedible, that theie bhoiild be some 
concur! ent testimony of time, place, and circumstances, m 
ordei to make out the fact , and that the conviction should 
not be grounded singly on the unsuppoited accusation of an 
infant under years of disci etion -There may be therefoie, m 
many cases of this natine, witnesses who are competent, that 
IS, who may be admitted to be heaul , and jet, after being 
heaid, may piovc not to be credible, oi such as the jury is 
bound to believe For one excellence of the trial bj juij is, 
that the jury aie triers ot the ciedit of the witnesses, as well 
as of the ti uth of the fact 

“ li IS tine, says this learned judge*', that i ipe is a most [ 215 ] 
“ detestable cinne, and fherelorc ought seveuly and impai- 
“ tially to be punished with death , but it must be rcmembcied 
“ that it IS an accusation tasdy to be made, and haid to be 
“ pro\ed, and hardci to be defended by the pnity accused, 

“ though nevei so innocent ” He then iciitos two vciy cx- 
traordinaiy cases of malicious piosecution ioi this cumc, that 
had happened within his own obseivation, and concludes 
thus “ I mention these iiist inces, that we may be the more 
cautious ii])on trials of offences ot ibis iiatiuc, \ herein the 
“ couit and jiiiy may witli so much ease be imposed upon, 

“ Without gicat eaie and Mgilaiiee , the heinousness of the 
offence many times tianspoiting the judge and juiy with so 
“ imieh indignation, that they .iie overli.istdy can led to the 
‘‘conviction of the poison accused tlicicot, by the confident 
‘‘ testimony soineliines of inalieious and fxlse witnesses 

IV w HA I has been heie observed, especially with regard 
to the maniici of pi oof, winch ought to be the inoie cleai iii 
propoition as ilic ciirne is the moie detestable, may be applied 
to anothei offence, ot a still deeper malignity , the infamous 
nme against nature^ committed cither with man oi beast A 
crime winch ought to be stnctly and impartially pro\ed, and 
then as stuctly and inipai tially punished. But it is an offence 
of so dark a nature, so easily charged, and the negative sa 
difficult to be proved, that the accusation should be clearly 
made out for, if false, it deseives a piinishniciit infeiior only 
to that of the crime itself 

^ 1 Hal P.C 0J5 
u 4 
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I WILL not act so disagreeable a part to my leaders as well 
as myself, as to dwell any longer upon a subject, the very 
mention of which is a disgrace to human nature It will be 
more eligible to imitate m this lespect the delicacy of our 
English law, which treats it,“ in its very indictments, as a crime 
not fit to be named , ^*peccatum tlltid hornhile^ inter chistianos 
non Twminandum^ (10) A taciturnity observed likewise 
by the edict of Constantius and Constans^ ‘‘ ubt scelns est id, 
“ quod nonpK^it scire^ jitbemus insutgeie leges^ aimari jma 
gladio idtore^ lU exqutsihs poems subdantur injames^ qui mnt, 
‘‘ vel qin futun sunt lei ” Which leads me to add a word 
concerning it’s punishment 

This the voice of natuie and of leasoii, and the expiess 
law of God"', determined to be capital Of which we have 
a signal instance, long beloie the Jewish dispensation, by the 
destruction ot two cities by fire from heaven so that this is 
an universal, not merely a provincial, precept And our an- 
tient law in some degiee imitated this punishment, by com- 
manding such miscieants to be burnt to death", though 
Fleta® sajs, they should be buried alive, either of which 
punishments was indiffeiently used for this crime among the 
antient Goths ^ But now the geneial punishment of all 
felonies is the same, namely, by hanging, and this offence 
(being in the times of popeiy only subject to ecclesiastical 
censures) was made felony without benefit of cleigy by 
statute 25 Hen VIII c 6 revived and confirmed by 5 Eliz 
c 1 7 And the i ule of law herein is, that if both are arrived 
at years of discretion, agentes et consentientes pan poena 
plcctanim ^ 


These are all the felonious offences more immediately 
against the personal security of the subject The inferior 


See in i2o/ Varl 50 Edw III 
11.58 a complaint, that a X>ombard did 
commit the sin, << that was not to be 
“ named ” (12 Rep 37 ) 

» Cod 9 9 31 


Levit XX 13 15 
" Britt c 9 
0/1 c S7 

P Stiern dejure Goth / 3 c 2 
*1 3 Inst 59 


(10) The next period of the indictment always names the offence 
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offences, or misdemebnors, that fall under this head, are a$sauUs^ 
batteries^ wunding^ false imprisonment^ and kidnapping 

V VI VIL With regard to the nature of the three first 
of these offences in general, I have nothing further to add to 
what has already been observed in the preceding book of these 
Commentaries % when we considered them as private wrongs, 
or civil injuries, for which a satisfaction or remedy is given to 
the pai ty aggrieved But, taken in a public light as a breach 
of the king’s peace, an affront to his government, and a 
damage done to his subjects, they aie also indictable and 
punishable with fines and imprisonment, oi with other igno- 
minious corporal penalties, where they arc committed with 
any veiy atrocious design * As in case of an assault with an 
intent to murder, or with an intent to commit eithei of the 
dimes last spoken of, for which intentional assaults, in the [ 217 ] 
two last cases, indictments are much more usual than for the 
.ibsolute perpetration of the facts themselves, on account of 
the difficulty of proof or, when both parties are consenting 
to an nnnatuial attempt, it is usual not to charge any asmnlt , 
but that one of them laid hands on the othei with intent to 
commit, and that the other permitted the same with intent to 
siiffei, the commission of the abominable crime before men- 
tioned And, in all these cases, besides heavj fine and im- 
prisonment, It IS usual to award judgment of the pillory (11) 

There is also one species of battery, moie atrocious and 
penal than the rest, which is the beating of a clerk in orders, 
or clergyman , on account of the respect and reverence due 
to his sacred chaiacter, as the minister and ambassador of 
peace Accordingly it is enacted by the statute called arh- 
cidi cleriy 9 Edw 11. c 3. that if any person lay violent hands 
upon a clerk, the amends for the peace broken shall be before 
the king , that is, by indictment in the king’s courts , and 
the assailant may also be sued before the bishop, that excom- 
munication or bodily penance may be imposed which if the 

" 1 SeeVol III pag 120 « Hawk P C c 25 §3. 


(11) The punishment of the pillorj? could not now be imposed for this 
offence, being, as I have often befoie noticed, abolished by 5d G 3 c 138 , 
except in case of pcrjUiy or subornation of perjury 
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oBender will redeem by money, to be given to the bishop, or 
the party aggrieved, it may be sued foi befoie the bishop; 
whereas otherwise to sue in any spiritual court, for civil da- 
mages for the battery, falls within the danger of praemmme, ^ 
But suits are, and always weie, allowable in the spiritual 
court, for money agreed to be given as a comnjutation foi 
penance So that upon the whole it appears, that a person 
guilty of such brutal behaviour to a clergyman, is subject to 
three kintls of prosecution, all of which may be piusiied foi 
one and the same offence an indictment, for the bieach of the 
king^s peace by such assault and batteiy , a civil action, foi 
the special damage sustained by the party injured , and a suit 
[ 218 ] m the ecclesiastical coui t, first, p o coy ) ictionc ct salute anmacy 
by enjoining penance, and then again for such sum of money 
as shall be agreed on for taking off the penance enjoined, it 
being usual m those courts to exchange their spiritual censiiies 
foi a round compensation in money peihaps because poveity 
IS geneially esteemed by the moialists the best medicine pyo 
salute animae. 

VIII The two remaining crimes and offences, against the 
persons of his majesty^ subjects, aie inliingements of then 
natural liberty concerning the fn st of whicli, Jalse nnpy isoyi- 
menty iPs natuie and incidents, I must content myself with 
leferring the student to what vi as obscived in the preceding 
\olume'^, when we consideied it as a meie civil injury But 
besides the puvate satisfaction given to the individual by 
aclion, the law also demands public vengeance foi the breach 
ol the king’s peace, for the loss which the state sustains by 
the confinement of one of it’s members, and foi the infringe- 
ment of the good order of society We have seen before’', 
that the most atrocious degree ot this offence, that of sending 
any subject of this lealm a piisoner into parts beyond the 
seas, wheieby he is deprived ot the friendly assistance of the 
laws to redeem him fiom such his captivity, is punished witH 
the pains of pyaemiuiney and incapacity to hold any office, 
without any possibility ot pauloii ^ And we may also add, 

' 2 Inht 492 6 JO Set Vol Ht pag 127 

Artu (Ho hdw il t 1 tiN B«53 ' Stc pag 115 

2 Roll Ilcp 394 y Stat, 31 Car IL c 2 
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•that by statute 43 Ehz. c 13 to cany any one by toice out ot 
the four northern counties, oi imprison him within the same, 

111 order to lansom him or make spoil of his person or goods, 

IS felony without benefit ot clergy, in the principals and all 
accessories betore the fact (12) Inferior degrees of the same 
offence of false imprisonment, are also punishable by indict- 
ment, (like assaults and batteries,) and the delinquent may 
be fined and nnpiisoned ^ And indeed “ theie can be no 
doubt, but that all kinds of crimes of a public nature, all dis- 
turbances of the peace, all oppressions, and other misdemes- 
nors whatsoever of a notoriously evil example, may be indicted 
at the suit of the king 

IX The other remaining offence, that of kidnappings being [ 2 1 9 j 
the forcible abduction or stealing away of a man, woman, or 
child, fiom their own country, and sending them into another, 
was capital by the Jewish law “ He that stealeth a man, 

“ and selleth him, oi if he be found in his hand, he shall surely 
be put to deathb So likewise m the civil law, the offence 
of spiriting away and stealing men and children, which was 
called plagiurtis and the offendeis was punished with 

death This is unquestionably a veiy heinous ciime, as it 
lobs the king of his subjects, banishes a man from his country, 
and may m its consequences be pioductive of the most cruel 
and disagreeable haidships, and theiefoie the common law 
of England has punished it with fine, imprisonment, and 
pillory And also the statute 11 & 12 W III c.7 , though 
principally intended agauist pirates, has a clause that extends 
to prevent the leaving of such persons abroad, as are thus 
kidnapped or spirited away , by enacting, that if any captain 
of a merchant vessel shall (duiinghis being abroad) force any 
person on shore, or wilfully leave him behind, or refuse to 
bring home all such men as he carried out, if able and de- 
sirous to leturn, he shall suffei three months' imprison- 

West. Symbol part e pag 92 ^ 48 15 1 

* 2 Hawk P C c 25 §4 <1 Raym 474 2 Show 221 Skin 17 

^ Exod XXI 16 Comb 10 


(12) It lb rather lemaikablc that thbobbolcte statute shoukl still leniain 
unit pulled 
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ment (13) And thus much for offences that more immedjatefy 
affect the persons of individuals. 


(15) The 58 G 3 c ?s reciting that no mode of prosecuting this of- 
fence IS provided by the act of W 5 enacts, that all offences against it may 
be prosecuted by indictment, or information in the court of king’s bench 
at Westminster, and the court may issue commissions for the examination 
of witnesses abroad, whose depositions shall be received as evidence on 
the tnal 

The 54 G 5 c 101 has provided against the offence of child-stealing, 
and makes it felony punishable as grand larccn\, by ioice or fraud to take 
or entice away any child under the age of ten years, with intent to deprive 
the parents or any one having lawful charge of the child, of the possession 
of such child , or with intent to steal any article of ornament, value or 
use upon or about the (hild, or knowingly to receive and harbour such 
child so taken and enticed away 
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CHAPTER THE SIXTEENTH. 

OP OFFENCES against the HABITA- 
TIONS OP INDIVIDUALS. 


only two offences, that more immediately affect the 
hahtatiom of individuals or private subjects, are those of 
078071 and butglai^ 

1. Arson, ah ardendo, is the malicious and wilful burning 
the house or out-house of another man This is an offence 
of very gieat malignity, and much more pernicious to the 
public than simple theft . because first, it is an offence against 
that right of habitation, which is acquired by the law of 
nature as well as by the laws of society , next, because of the 
terror and confusion that necessarily attend it, and lastly, 
because in simple theft the thing stolen only changes its 
master, but still remains tn esse for the benefit of the public, 
whereas by burning the very substance is absolutely destroyed. 

It IS also frequently more destructive than murder itself, of 
which too it IS often the cause since murder, atrocious as it 
IS, seldom extends beyond the felonious act designed , whereas 
fire too frequently involves m the common calamity persons 
unknown to the incendiary, and not intended to be hurt by 
him, and friends as well as enemies. For which reason the 
civil law ‘ punishes with death such as maliciously set fire to 
houses in towns, and contiguous to others, but is more 
merciful to such as only fire a cottage, or house, standing, 
by Itself 

Our English law also distinguishes with much accuracy [ 221 ] 
upon this crime. And therefore we will enquire, first, what" 

* ^ 48 1 ? 28 § 12 . 
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IS siicli a house as may be the subject of this offence next, 
wherein the offence itself consists, or what amounts to a 
burning of such house, and lastly, how the offence is pu- 
nished 

1 Not only the bare dwelling-house, but all out-houses 
that arc parcel tlieieof, though not contiguous thereto, noi 
iiiidei the same loof, as bains and stables, maybe the subject 
of arson ^ And this by the common law , which also ac- 
counted it felony to burn a single barn in the field, if filled 
with hay oi coin, though not parcel of the dwelling-house^ 
The buining of a stack of com was antiently likewise ac- 
counted aison"^. And indeed all the niceties and distinctions 
which we meet with in our books, concerning what shall, oi 
shall not, amount to aison, seem now to be taken away by a 
variety of statutes , which will be mentioned m the next 
chapter, and have made the punishment of wilful burning 
equally extensive as the mischief The offence of arson 
(strictly so called) may be committed by ^Mlfully setting file 
to one’s own house, provided one’s neighbour’s house is 
thereby also burnt , but if no mischief is done but to one’s 
own, it does not amount to felony, though the file was 
kindled with intent to bum anothei’s ^ For by the common 
law no intention to commit a felony amounts to the same 
crime , though it does, in some cases, by pai ticulai statutes 
However such wilful filing one’s own house, a to^wn, is a 
high misdemesnoi, and punishable by fine, impiisonment, 
pillory, and peipetual suieties foi the good behavioui ^(14) 

1 Hal P C 567 " Cro Car ^77 1 Jon 351 

3 Inst 67 M Hal P C 568 I Hawk P C 

** 1 Hawk P C c 39 § 5 c 39 § 15 


(14) The 45 G 3 c 58 , which I have already had occasion to cite se- 
veral times, makes it a capital felony wilfully and maliciously to set fire 
to any house, barn, granary, hop-oast, outhouse, mill, warehouse, or shop, 
whether the same shall then be m the party’s own possession or not, if it 
be done with intent to injure or defraud his majesty, any of his subjects, oi 
any body corporate The pnncipal object of this enactment was to com- 
prise the cases of persons burning houses, mills, &c , of which they ai e 
tenants or owners, to the injury of their landlords, or to defraud the msurers 
But It IS not necessary to prove any distinct malice, or intent to defiaud, be- 
yond that which the law necessarily inplies from the act of deliberate arson 

This 
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And il a landloid oi ievei«»ionei sets fire to Ins own house, 
of which anothei is in possession under a lease from himself 
or from those whose estate he hath, it shall be accounted arson, 
tor during the lease, the house is the property of the tenant ^ 

^ As to what shall be said to be a Inumng, so as to amount [ 222 ] 
to ai son, a bare intent, or attempt to do it, by actually set- 
ting fire to an house, unless it absolutely Ino ns, does not fall 
within the description of incendtt et combusstt , which were 
words necessary, in the days of law-latin, to all indictments 
of this sort But the buining and consuming of any pait is 
sufficient, though the file be after waids extinguished Also 
It must be a mahetous burning otherwise it is only a trespass 
and therefore no negligence oi mischance amounts to it 
For which reason, though an unqualified person, by shooting 
with a gun, happens to set file lo the thatch of a house, tins 
sn Matthew Hale determines not to be felony, contiaiy to 
the opinion of former writeis ' But by statute fi Ann c 31 
any seivant negligently setting fire to a house oi out-houses, 
shall foifeit 100/ oi be sent to the house ot coriection foi 
eighteen months , in the same mannei as the Roman law 
duected, ‘‘ eos, qui 7iegligentc) igiics apud se hahtei int, fustt^ 
hub vel Jlagelhs cacdH' (15) 

3 The arson was death byoui antient Saxon 

laws' And in the leign of Edward the first, this sentence 

8 Fost 115 ^ Ff\ 15 4 

1 Hawk P C c 39 § l(j, 17 ' LL Inae c 7 (16) 

• 1 Hal P C 569 


This IS the application of the general principle of the criminal law, that a 
man must be presumed to intend the necessary consequences of Ins acts , 
and in pursuance thereof, a case was held to be within the statute in wliicli 
the witnesses for the prosecution stated that the prisoner " was an harm- 
“ less inoffensive man, that there never had been any quarrel or disagree- 
• ment between him and his masters (the owners of the mill set fire to), or 
any of the clerks, and that they were not aware of any motive which 
“ could have induced him to commit the act ” Farrington’s case, 2 Rus- 
sell, C L 1675 

(15) This statute is repealed, but a similar provision is to be fisund in 
14 G 5 C.78 

' (16) The law of Ina referred to is c 77 de tncendtarus et veneficist it is 
not very easy to render Us meaning exactly, but it does not seem an au- 
thority 
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was executed by a kind of hx talioms , foi tke incendiaries 
were burnt to death as they were also by tlie Gothic con- 
stitutions The statute 8 Hen. VI c G. made the wilful 
burning of houses, under some special cn cumstances therein 
mentioned, amount to tlie crime of high treason But it 
was again i educed to felony by the general acts of Ed- 
ward VI and queen Mary , and uow the punishment of all 
capital felonies is uniform, namely, by hanging The offence of 
arson was denied the beneBt of clergy by statute 23 Hen VIII 
cl., but that statute was repealed by lEdw VI c 12, and 
arson was afterwards held to be ousted of clergy, with re- 
spect to the principal offender, only by inference and deduc- 
f 223 ] tion from the statute 4&5P&M c4, which expressly 
denied it to the accessory befoie the fact though now it is 
expressly denied to the principal in all cases within the sta- 
tute 9 Geo I. t 22 (17) 

Bnt r 9 oil Rep 2 Hal P C ‘Hb 

Stiernh dejurc Goth I S c 6 S47 Post ‘^36 


thonty for the position in the text \rter some directions as to the ordeal 
by water or fire, which was to be the mode of trial, the law goes on thus 
St tunc jut amentum •producer e nequeat, et tile impurvs sity in potestate semonSi 
qui ad candem urbem pertinet^ pQsdum sit^ an vitam habeat, vel non 
HABEAT 

(I7) Several statutes, which 1 shall hereafter have occasion to notice, 
have extended the crime and punishment of arson to other subject matters, 
requinng protection, and many of them use tht words “ set iire to*’ either 
alone, or in the alternative with the word “ burn ’* The important sta- 
tutes 9 G 1 c 22 , and the 43 G 3 c 58 use the words “ set fire to” alone, 
but no case has decided that an actual burning is not equally necessary to 
satisfy these words, sec Taylor’s case, 2 East, PC c 2 1 s 4 Indeed, with 
regard to the first of these two statutes, it has been laid down more than 
once by the judges that it did not alter the nature of the crime, or create 
any new offence, but only excluded the principal from clergy more clearly 
than he was before Spalding’s case Breeme’s case, 2East,P C c 21 s6 
By a farther provision of the 9 G I c 22 , the offender may be required by 
order of the king in council to surrender within forty days after proclam- 
ation made in the manner therein stated, in default of which the court 
may award execution, and the same act provides that for the more im- 
partial trial of offences under it, they may be inquired of, tried, and deter- 
mined m any county as if the fact had been there committed Upon which 
clause it hath been holden, that the private prosecutor has his option ta 
prosecute in a different county from that in which the crime was com- 
mitted Mortis’s case, 2 East, P C c 2o s, lo 
14 
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II. BunoiARY, o; uoctuinal liou«iclneaking, Imigi /afio- 
vvluch b;y oiir antieiit law was called hamei^ccken^ as it 
IS in Scotland to this day, has «ilways been looked upon as 
a veiy heinous offence not only because of the abundant 
tenor that it naturally caines with it, but also as it is a 
foiciblc invasion and dislin banco of that light of habitation 
winch evei> individual might acqune even in a state of 
natuie, an invasion, which m siicli a slate would be suie to 
be punished with death, unless tlie ass ulant wcie the stiongci 
But in civil society, the laws also come in to the assistance of 
tlie weaker paity, and, besides that they leave him this na- 
tiiial iiglit of killing the aggiessoi, if ho can, (as was slu wn 
in a lonnei chaptei p) they also protect and avenge him, m 
(asc the might of the assailant is too powcilul And the law 
of Faiglaiid has so piiticulii ind Icndci a legaid to the 
immumtv ol a man’s house, tliat it styles it his castU , ind 
will iievci suffei it to be violated v\ith impunity, agiccing 
heiein with the sentiments of anlunt Uoirie, as expressed m 
the woids of Tullj , qiiul cst quid omni ichgiotic 

mimitius^ quam domm uiunsaiju^que rivium Foi this icason 
no outwaid doois can in general be biokeii open to execute 
any civil piocess, though, in criminal cases, the public 
safety supeisodes the puv ite Hence also in pait arises the 
aniinadvei Sion of the Jaw upon eaves-ilioppeis, nusanceis, 
and incendiai les , and to this piiuciple it must be issigned, 
that a man may assemble jieoplo togcthci lawfully (at least it 
they do not exceed eleven) witliout diiiigci of raising a not, 
rout, or unlawful isscmbl}, in oidei to piotect and defend 
his house, wluch he is not pel untied to do in any other case'’. 

The definition of a buiglai, as given us by sir Edward [ 224 ] 
Coke®, IS, be that by uiglit bieaketh and entereth into a 
“ mansion-house [of anothei,] with intent to commit a felony.” 

In this definition theie are four things to be considered, the 
timey the place^ the manner^ and the intent 

1 The time must be by night, and not by day, for in 
the day time there is no burglary We have seen', m the 

Scepag 180 

^ pro domo, 41 

^ 1 Hal P C 547 


VOI IV 


Unst 61 

' Sec pag 180, 181 
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case of justifiable homicide, how iiuicli more hcinous all laws 
made an attack by night, rather than by day, allowing the 
party attacked by night to kill die assailant with impunity. 
As to what is reckoned iiiglit, and what day, for this pur- 
pose antiently the day was accounted to begin onlj at sun- 
rising, and to end immediately upon sun-set, but tlie bettei 
opinion seems to be, that il there be daylight oi acpubculum 
enough, begun or left, to discern a man’s lace withal, it is 
no burglaiy “ But this does not extend to moonlight, foi 
then many midnight buiglaiies would go unpunished and 
besides, the malignity of the offence does not so piopeily aiiso 
tiom Its being done m ihedaik, is at the dead ot night, when 
all the creation, except beasts of piey, aie at lest, when sleep 
has disaimed the owiiei, and lendeied his castle dLleiiteless 

2 As to the/;/arr It must be, accoiding to Su Edwaid 
Coke’s definition, in a ?/?r/?iSiOw-hoiise , and tbeieforc to ac- 
count for the leason wliy bi caking open «i cliuuh is bui- 
glary, as it undoubtedly is, he quaintl> obsenes that it is 
domus viansionaln Dei ' But it docs not seem absolutely 
necessary' that it should m all cases be a mansion-house , foi 
It may also be committed by bieakmg tlie gates oi walls ot a 
to*wn 111 the night though that perhaps sii Edwaid Coke 
would ha\e called the mansion-house of the ganis^on oi coi- 
poiatjoii Speliiiaii defines biiiglaiy to be, uocfiu na dn iiptio 
[ 225 ] habit acuU alicujus^ vil uch^tce^ etiam miuotum iwi lai umve ci- 

aid bingz, ad fdoniam altquam petpeti aiidam ” And 
theiefore we may' safely conclude, that the requisite of its being 
domtis viansionahs is only in the burglaiy of a piivate liouse 
which IS the most fieqiient, and [m] which it is indispensabh 
necessary to form its guilt, that it must be in a mansion (>i 
dwelling-house Foi no distant bam, waiehoiise, oi the 
like, me undei the same piivileges, iioi looked upon as a 
man’s castle of defence noi is a breaking open of houses 
wherein no man lesides, and which therefoie foi the time 
being are not mansion-houses, attended with the same cii- 
cumstances of midnight terror A house, howevei, wheiem 
a man sometimes le&ides, and which the ownei hatli only 

“ 3 Inst 63 1 Hal P C 5*50 " Spelm Gloss t Burglaiy, l Hawk 

1 Hawk P C c jS. § 2 P C c 38 

3 Inst 64 
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left foi a short season, ammo tcx^cUcrnhy is the object ol 
burgJai}^, though no one be in it at the time of the fact com- 
mitted ^ And if the barn, stable, or warehouse, be parcel 
of the mansion-house and within the same common fence y, 
though not under the same roof or contiguous, a burglary 
may be committed therein , for the capital house protects 
and privileges all its branches and appurtenants, if within the 
curtilage or home-stall ^ A chamber in a college oi an inn 
of court, where each inhabitant hath a distinct pioperty, is, 
to all othei purposes as well as tins, the mansion-Jiouse of 
the ownei " So also is a loom oi lodging, in any private 
house, the mansion for the time being of the lodgei , if the 
ownei dotli not himself dwell m the house, oj if he and the 
lodgei entei by different outward doois But if the ownei 
himself lies in the house, and hath but one outward dooi at 
which he and his lodgers enter, such lodgei s seem onlj to 
be inmates, and all their apartments to be parcel of the one 
dwelling-house of the ownei ^ Thus too the house of a coi- 
poration, inhabited in separate apaitments by the officers of 
the body corporate, is the mansion-house of the corpoiation, 
and not of the lespective office! s ' But if I hire a shop, 
pal cel of another man’s house, and work or tiade in it, but 
never he there, it is no dwelling-house, nor can burglaiy be [ 226 ] 
committed therein foi by the lease it is severed from the 
rest of tile house, and therefore is not the dwelling-house of 
him who occupies the other part , neither can I be said to 
dwell therein, when I never he there'* Neither can bur- 
glary be committed in a tent or booth erected m a market or 
fan , though the ownei may lodge therein ® , for the law 
legaids thus higlily nothing but permanent edifices, a house 
or church, the wall or gate of a town , and though it may be 
the choice of tlie ownei to lodge in so fragde a tenement, 
yet lus lodging theie no more makes it burglaiy to bieak it 
open, than it would be to uncover a tilted waggon in the 
same cucumstances (18) 

* 1 Hal P C 5S6 Post 77 * 1 Hal P C 556 

^ K V GarlandiV 16 G HI by all •* Ke! 84 1 Hal P C 556 

the judges «= Foster, 38, 39 

* 1 Hal P C 558 1 Hawk PC “ 1 Hal F C 558 

c 38 §21 f 1 Hawk P C c S8 § 35 

(18) But this 18 provided for, when committed, while the owner, his wife, 
children, or servants arc withiu, by the S&6E 6 c 9 See post, 24 1 
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3. As to the of committing biu’glary there must 

be lx)th a breaking awl an entry to complete it. But they 
need not be both clone at once foi if a hole be broken one 
night, and the same breakers entei the next night thiough the 
same, they aie bniglars ^ Theie must m general be an actual 
breaking, not .i mere lef^l claffsw/i (by leaping over 
invisible ideal lioundaries, winch may constitute a civil tres- 
pass,) hut a substantial and foicible iiruption As at least 
by breaking, oi faking out the glass of, oi otheiwise opening, 
a windt)w picking a lock, oi opciiing it with a key, nay, by 
lifting up the latcli of a dooi, oi unloosing any other fastening 
whuh tlie ownei has piovided But if a peison leaves his 
doois or windows open, it is lus own folly and negligence, and 
if a man enters tliereiii, it is no buiglary yet, if he aflemards 
unlocks an innei or chamber dooi, it isso^. But to come 
down a chimney is held a burglarious entiy , for that is as 
much closed, as the nature of things will penmt*’ So also to 
knock at the door, and upon opening it to uish in, with a fe- 
loipous intent, oi, under pietence of taking lodgings, to fall 
upon the laiidloid and job him , or to procuie a constable to 
gam admittance, m ordei to seaich foi traitois, and then to 
bind the constable and lob the house , all these entries have 
[ 227 ] been adjudged burglarious, though there was no actual bieak- 
mg for the law will not suffer itself to be trifled with by sucli 
evasions, especially undci the cloak of legal pi occss' And 
so, il a seivdiit ojiens and eiiteis his inasteiS chambei -door 
with a felonious design , or if an^ othei peison lodging in the 
same house oi in a public inn, opens and entei s another’s 
door, with such evil intent, it is buiglaiy Nay, if the seivant 
conspues with a lobber and lets him into the house by night, 
this IS buiglaiy m both '' , for the servant is doing an unlaw- 
ful act, am! the opportunity afforded him of doing it with 
greatci ejso, lathci aggiavates than extenuates the guilt As 
for the entiy, any the least degree of it, with any part of the 
body, oi with an instumient held m the hand, is sufficient as, 
to step over the tbieshold, to put a hand oi a hook m at a 
window to (haw out goods, or a pistol to demand one’s money, 

f 1 IIjI r C 571 '1 Hiwk PC cS8 §§8,9,10 

e 1 Hal PC 552, 553 » Stra 881 1 Hal P C 55 J 

^ 1 Hawk P C c 38 § f) 1 1 Hawk P C c 38 § 14 

P C 552 
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are all of them burglarioii*^ eiiUies * The entry mSy be before 
the breaking, as well as altei for by statute 12 Ann c 7 if a 
person enters into tlie dwelling-house of anothei, without 
breaking in, eithei by day oi by night, with intent to commit 
felony, oi, being in such lioiise, shall commit any felony , and 
shall in the night break out of the same, this is dcclaicd to 
be biirglaiy , ihcie having befoie been dillereiit opinions con- 
cerning It loid Baton"’ holding the affirmative, and sii 
Matthew Hale" the negative But it is iiniveisally agiecd, 
that there must be botli a breaking, either in fact oi b} 
implication, and also an in oidei to complete tlie bin- 

glaiy (19) 

4 As to the inhnl , it is tlcai, tliat siicli bicikmg and 
cntiy must be with a lelonious intent, otbeiwise it is only a 
tiespass And it is the same, whelhei such intention be ac- 
tually earned into e\ociiUon, oi only demonstrated by some 
ittempt or oveit act, of which the jiny is to judge And 
theiefore >uch a bieaeli and entr^ of a house as has been be- 
fore desciibed, by night, with intent to commit a robbery, a 
miirdci, a rape, or any othei felony, is burglaiy, whethei the [ 228 ] 

’ I Hal P C 555 1 Hawk PC ^ Ekm 65, 

c 18 § 1 1 Foit 108 " I Hal P C 551 

(lo) Thclcnuist be anattual entry, though it need not always be made 

actual force, but m ly be obtained b\ fraud, conspii icy, or threat If, 
loi evaniplt, the ownti, nUuuuUtcU by the tliicats of the robber, opens 
the dooi to him, and he enters, siuh cntiy will be burgKiious, but if 
Invuig opL net! the door unJci the same appi e’lension he thiows his money 
or goods out to the lobbci, who tairies them olf without entr), this would 
not be bui^Iaij In the test it la stated that an entry even “ with an in- 
>liuineiU held in tlie Ii uid u ufficient Init it should seem that this must 

be undcistood not of an uistiinncnt used toi the puipose oi the breaking, 

but ot one used foi th it ot cflfi cting the intended iclonv alter the breaking k 
complete Thus, the hook oi the iiistol meiUioncvl m the text ire means to 
procuie tin goods intended to be taken, the one ininicdntely, the othei ine- 
di itel} , but wheic the only evidence oi cntiy was proof that the centre- 
bit by whien a panel of the house door li id been bored through, had 
penctiatcd withm the house, tile prisoners weie acquitted This was an 
instillment useiiil onf// to effect the breaking, and it was not ilUcompared 
in aigunicnt with tlie breaking .n wall by a pickaxe, and part of the pickaxe 
in the violence of bieakmg being within the house, which it wa^ L>aid could 
nevei be considered evidence of an entry Hugheo’ case, 1 Leach, Cr 
C 406 
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thing be actually perpetiated or not Nor doeb it make any 
difference, whether the olFence were lelony at common law, 
or only created so by statute, since that statute, which makes 
an offence felony, gives it incidentally all the properties of a 
felony at common Kw'* (20) 

Thus much for the nature ot bmglaiy, which is a felony 
at common law, but within the benefit ot clergy The sta- 
tutes, howevei, of 1 Edw VI c 12 and 18 Eh/ c 7 take away 
clergy fiom the piincipals, and that of 3&4 W & M c 9 
from all abettors and accessoiies before tlie fact*" And, iii 
like maimei, the laws ot Athens, which punished no simple 
theft with death, made burglaiy i capital crime (21) 

° 1 Hawk P C t J8 § IS 13 Geo III l 38 declared to be single 

P Burglary manj liouse belonging to Itlony, and punished with transportation 
the plate glass company, with intent to lor seven years 
steal the stock or utensils, is by statute J Pott Antiq b 1 c 26 


(20) The intent inubt be actually felonious, not merely so by construction 
of law, thus, if the intent be to beat a peison it will not be burglary, 
though killing or murder should be the consequence Where, indeed, one 
preineditatedly does an unlawful act, the 1 iw, in judging of that act, will 
presume him to have intended all the consequences that naturally flow 
from it, and, therefore, in such a case, would presume the beating to have 
been done with intent to kill , in such a case it would be immaterial at 
what stage in the transaction the intent to kill was first conceived, and it 
may very well be supposed to have entered into the rain’s heart subse- 
quently to the first intent, and jet belore the fatal blow given But in 
this case the felonious intent must have been conceived betore the entry, 
and though the commission of a felony is pregnant evidence of such an 
intent, it is not conclusive See East’s PC c xv s 22 

(21) As to the trial and punishment of accessories before the fact to 
buigUiry loi a imsdemeanoui , see 3G 4 c ?8 ante, p 40 n 5 
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CHAPTER THE SEVENTEENTH. 

OP OFFENCES AGAINST PRIVATE 
PROPERTY. 


'pHE next and last species ol offences against private sub- 
jects, aie such as more immediately affect then pioperty 
Ol which there are two, which arc attended with a breach ot 
the peace, laiciny^ malicious mi’^chicf and one, that is 
equally injurious to the rights of pioperty, but attended with 
no act of violence , which is the ci inic ol Jorgei \j Of these 
three ni their oidei 

1 Lahciny, or iheft^ by contiaction foi latiociiiy, latio- 
finium^ IS distinguislied by the law into two sorts , the one 
called simple larcmy, or plain theft unaccompanied with any 
other atrocious caciimstance , and mixed compound larcmy, 
which also includes in it the aggravation of a taking Irom one’s 
house or person 

And, first, of simple larcmy, which, when it is the steal- 
ing of goods above the value of twelve-pence, is called g? awe? 
larcmy , when of goods to that value, or under, is petit lar- 
ciny , offences which aie consideiably distinguished in their 
punishment, but not othei wise ( 1 ) I shall theiefore first con- 


(l) This tlistmction is now nearly oblitcrateilj as petit larcmy was alwav** 
punishable by whipping and nnprisonnient, and is now by transportation or 
haid labour 4Gl cll,53G5cl62 Still, as grand larcmy is ca- 
pital at common law, ind the benefit of clergy is, strictly speaking, avail- 
able only o«c<?, on a second offence the punishment might be death, whereas, 
petit larcmy, however often repeated, can never be capital , conviction, too, 
of grand larcjny me vpacit«itcb from giving testimony, till the punishment 
be suffered, petit larcmy never has this effect J1 G 5 c 35 

S \ 
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Mclei the natuie of sunplo laiciiiy in general , and then shall 
observe the different degrees ot punishment inflicted on ifs 
two several branches. 

SiMPLF larcm^ then is the felonious taking, and cariy- 

ing away, of the peisonal goods of another” This offence 
certainly commenced then, wlienever it was, that the bounds 
[ 230 ] of property, or laws of meum and tuum^ weie established 
How far such an offence can exist in a state of natuie, vliere 
all things aie held to be common, is a question that may be 
solved with vei^ little difficulty The disturbance of any in- 
dividual, in the occupation of wliat he has seised to his pie- 
sent use, seems to be the only offence of this kind incident to 
such a stiite. But unquestionably, in social communities, when 
piopeity is establislied, the necessity whereof we have formerly 
seen*, any violation of that piopeity is subject to be punished 
by the laws ot society though how tai that punishment should 
extend, is inattei of consideiable doubt At piesent we will 
examine the natuie of theft, oi laiciny, as laid down m the 
foregoing dehuition 

1 Ii must be a This implies the consent ot the 
ownei to be wanting Ihcidore no deliveiy ot the goods 
fiom die ownei to the offendei, upon tinst, can ground a 
laiciny As it A lends B a luii^e, and he iides away with 
him 01 , if I send goods by a earner, and he cames diem 
away, these aie no laicinies But if the tariiei opens a 
bale oi pack of goods, oi pieices a vessel ot wine, and takes 
away part theieot, oi if he cauies it to the place appointed, 
and atteiwaids takes away the whole, these aie laicimes^^, 
for heie the ammub Jiaandi is manifest, since iii the first case 
he had othciwise no inducement to open the goods, and in 
the second the tnist was detei mined, the dehvei y liaving taken 
Its effect (2) ]5ut bale non-deliveiy shall not of couise be 

^ See Vol IT p s Ac ‘1 Hal P C 504 ' *1 Inst 107 


(2) This point, S.O shoitly sUtod in tlic text, has given use to much dis- 
cussion , the piinujde, howevei, on which the numerous cases tuni, veiy 
simple and Liem Whciever i pci son delivers goods to anothci, he in^ 
tends thereby to pait with the propcity, and the possession of them, or 
with the posiessioii onh In the fust cast no laitiny tan be committed 

b) 
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intended to au&e fiom a ielonioub design, smee that may 
happen from a variety of other accidents. (3) Neithei by the 

by the taker, for it ii» esbential to laiciny, that in the taking, there should 
be trespass, whereas in the case supposed, the owner voluntarily parts 
with the absolute dominion of the goods, and whatever fraud may have 
been used, the taker has gamed no more tlian the owner intended him to 
have He, the owner, is indeed deceived , he relied on a story which was 
false , he believed the takei to be a person different from what he really 
was, or, he imagined he had a payment which turned out to be Vi^Jueless 
In short, in every one of these cases it will be found on examination, that 
the party’s re d complaint is not the loss of the goods, but the disappoint- 
ment as to some promised equivalent The short rule, therefore, as to this- 
class IS, that whenever the property is parted with as well as the possession, 
no fraud in the procuiing that possession will make the taking felonious 

But wlicie the ownei puts only with the possession ot the goods, the 
taking may OP imy not be felonious, the principle on which it becomes 
eithci the one oi the other is, there being or not being a tiespass in law m 
the t iking, and the general piactical criterion to try that b^, is the intention 
of the taker at the tune ot taking A requests B to lend him his horse to 
go to Richrnonil on , he intends at the time to use the horse for that pur- 
pose only, and B complying with his request, intrusts him with the horse 
for that purpose It is clear that heie the possession is obtained fairly, by 
i contiact entered into between the parties, A is now the lawful special 
owner of the horse, and no unlawful design of appropriating the horse to 
himself, conceived afterwards pending the contract, can make that first inno- 
cent taking a trespass When, indeed, the special purpose is accomplished, 
the special property ceases, and the special possession also ceases in contem- 
plation of law, the general owner is once again invested with the legal pos- 
session , and lU/ieriy after the contract is at an end, A conceives and executeti 
the design of riding the horse awav, this is a new taking, not made under 
contract, but a trespass, and felonious ^ 

Next, let us suppose A requesting B to lend him his hoi'sc to go to Rich- 
mond, as before, but with intent to ride him not there, but elsewheie, and 
steal him B complies with this request, and intrusts A with the horse, for 
the alleged purpose only It is equally clear here that the possession is not 
obtained by any contract, if there were any contiact, it must be ta go to 
Richmond, for B knew of no other intention , but to that contract A was 
no party, and therefore cannot lely on it The conclusion follows, that the 
possession not being obtained by contract, was by trespass, and conse- 
quently the taking was felonious 

The short lule then as to these two classes of cases ia4|us, that wheic the 
j)o»session is obtained by a fraud conceived at the time of obtaimug it, the 
taking by such fraud is felonious, but that no aftei -conceived fi and will 
make a taking, innocent at the tune, felonious It is the arduous province 
of thejury to apply this test, collecting from all the circumstances of a case 
what was the prisonei’s intention 

The student will find this subject discussed, and all the important cases 
vlcAily stated and ai ranged, m East’s P C cap 16 s 102, &c 

(3) Bare nou-delivgry does not m itself laise a presumption of a lelomou^ 
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common law \vat> U Luctny in any seivant to lun away with 
the goodo committed to him to keep, but only a bieacli ot 
civil tmst Ihit by statute 33 Hen. VI c 1 the sei\ant> ot 
persons deceased, accused of embezzling their masters' goods, 
may by wiit onto! chanceiy (issued by the advice of the chiel 
L ^'ll J justices and chief baioii, oi any two ot them,) and pioclama- 
tion made theieupoii, be summoned to appeal peisonally m 
the court of king's bench, to answer their masters' executors 
in any civil suit for such goods , and shall, on default of aji- 
peaiance, be attainted of felony And by statute 31 Hen VIII 
c 7 if any servant embezzles his mastei's goods to the ^alllc 
of forty shillings, it is made felony, except in appi entices, 
and servants under eighteen yeais old But if he had not the 
possession, but only the care and ovei sight of the goods, 
as the butler of plate, the shepherd of sheep, and the like, 
the embezzling of them is felony at common law ( I) So if 
a guest robs his inn oi tavern of a piece of plate, it is l.u ceny 

1 Hal P C 506 

taking, but other circuiii!>tances will often prove it to be such, and many 
cases (ven ot fimling property and rcUuning it have been adjudged to be 
teloiuous, where from the circumstances the jury hid icison to conclude 
that the finder knowing the ownei, fraudulently concealed the goods from 
him, and converted them to his own use Of this kind arc the cases of 
parcels left m hackney coaches, and not restoied to the owners, where the 
jury believed that the coachman knew them, or the places where they were 
to be found See 2 East’s P C c 16 s 99 
(4) The statute of Hen 8 is, by the words of it, so confined m its opei- 
ations, and the common law embraces so large a number of the cases that 
might be supposed to fall under it, that it is but little resorted to But there 
was a ease not falling under it, and upon which much doubt existed at com- 
mon law, where the goods taken were first delivered to the servant for the 
nmstcr, and by him misapplied and embezzled before they reached the mas- 
ter\ hands, so that the master never had any possession of them distinct 
from that actual possession of the seivant It seemed rather a strong ap- 
plication of technical reasoning under such ciicumstanccs, to make the 
seivant’s embe/zlemcnt a felonious taking from the possession ot the uiastci 
A deeisLon m the ^se of a banker’s cleik, who received a bill from one ol 
his master’s customei'', and applied it to his own use, that this was* not 
felony, was justly deemed very alarming, and produced the 39 G 5 c 85 , 
which enacts, that servants or clerks who, by virtue of their emplojnient, 
receive into then possession money oi goods, bills, &c on then master’s 
account, and fraudulently embezzle or secrete any part thereof, shall be 
deemed to have feloniously stolen the s unc, md they and their abettors 
are made punishable by ti ansportation foi foui teen y eai i 2 Last's P.C e 1 6 
s 18 
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toi he hath not the posbessioii delivoied to him, but merely 
the use % and so it is declared to be by statute 3 & 4 W & M 
c 9 il a lodge! runs away with the goods from his ready-iur- 
nished lodgings Undei some circumstances also a man may 
be guilty of felony in taking his own goods as it he steals 
them fiom a pawnbroker, oi any one to whom he hath deli- 
vered and entrusted them, with intent to charge such bailee 
with the \ahie, or if he lobs his own messenger on the road, 
with an intent to charge the hundied with the loss according 
to the statute of Winchester ^ (5) 

There must not only be a taking, hwi <x canning crocajj , 
ccpit et asjwrtavit was the old law-latiii A baie removal 
fiom the place m which he found the goods, though the thiel 
does not quite make oft with them, is a sufficient aspoitation. 
or carrying away As if a man be leading another's horse 
out of a close, and be apprehended in the fact , oi if a guest, 
stealing goods out of an inn, has lemovcd them from his 
cliambei down stairs these have been adjudged sufficient car- 
ryings away, to constitute a laicmy ^ Or if a thief, intending 
to steal plate, takes it out of a chest in which it was, and lays 
it down upon the floor, but is surprized before he can make 
his escape with it, this is larciny’* 

3 This taking, and carrying away, must also be Jelonioiis, [ 232 
that is, done ammo j%oandi or, as the civil law expresses it, 

Ivjcii causa ^ This requisite, besides excusing those wlio la- 
bour under incapacities of mind or will, (of whom we spoke 
sufficiently at the entrance of this book*',) indemnifies also 
mere trespassers, and other petty offenders As if a sei van! 
takes his mastei’s horse without his knowledge, and bungs 
him iiome again if a neighbour takes another's plough that 
is left in the field, and uses it upon his own land, and then le- 
tuins It if, under colour ot arrear of rent, wheie none is due, 

I distiein another’s cattle, oi seize them all tliese aie misdc- 

" 1 Hawk V L L ^3 >,1 Hawk 1’ C c.3J § 2S 

* Fobt 1 2 J, 1 24 '1 Inst 4 I 1 

‘ 3 Inst 108, 10‘) See pag 20 


( 5 ) bee pokt, p J9J. 
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me{>nors cind ties>passeb, but no felonies'. (6) The ordinaiy 
discovery ot a felonious intent is where the paity doth it clan- 
destinely, oi, being charged with the fact, denies it But 
this IS by no means tlie only criteuon of cnnnnahty for m 
cases that may amount to larcm^ the variety ot ciicunistances 
IS so great, and the complications theieof so mingled, that it 
IS impossible to lecount all those, which may evidence a felo- 
nious intent, oi animum Juiandi wlieiefore they must be left 
to the due and attentive consulei ation of the couit andjuiy. 

4 This felonious taking and cairying away must be of 
the posoncil ^oods of another for if they aie things or 
savour ot the realty, larciny at the common law cannot lie 
committed of them Lands, tenements, and hcieditaments 
(eithei corporeal or incorporeal) cannot m then natuie be 
taken and earned away. And of things likewise that adhtic 
to the freeliold, as corn, glass, trees, and the lik(‘, oi lead 
upon a house, no larciny could be comimtLed by the lules ol 
the common law , but the se\erance of them was, and in many 
things IS still, merely a tiespass which ilepended on a siibtilty 
in the legal notions of our ancestors These things weie pai- 
cel ot the leal estate, and thciefoic, while tliey continued so, 
could not by any possibility be the subject of theft, being ab- 
[ 233 ] solutely fixed and immoveable"^ And it they were seveied by 
violence, so as to be changed into moveables , and at tlie same 
time, by one and the same continued act, cai ricd off by the 
pel son who severed them, they could nevei be said to be 
taken fiom the pr op) letot ^ in this their newly acqiined state ot 
mobility, (which is essential to the natuie of laiciny,) being 

‘ 1 Hal V t 509 " See Vol II p 10 

(6) But It mus»t be undeiistood, tliat it the irrcar of rent, or claim ol 
right be used at> \ mere coloiu to a felonious taking, which, though hard, 
IS not iinpobsihlL to be piovcd, so fai from making the act nmocent, they 
are the highest aggi ivation ot the ofttnee A strong instaiict- of this w i 
the c»se ot two persons, who procuicd possession ot a house by a fiaiidii- 
itnt ejectment, and arrested the tenxnt, and then rifled the house Tiii!> 
was done under an allegation that she was the tenant ot one of them, and 
that rent was in arrear All this was i ilse , and the jury were directed, that 
if they believed that the piisoncrs had done all this with an intent to rob, 
they ought to find them guilty Ihis was done, and they were executed 
Fan’s case, Kel. Rep 45 
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never, as such, in the actual oi constiuctive possession of any 
one, but of him who committed the trespass I le could not 
m strictness be said to have taken what at that time were the 
personal goods of anothei, since the very act of taking was 
what turned them into peisonal goods. But if the thiel 
seveis them at time, wicicby the tiespass is completed, 
and they aie converted into peisonal chattels, in the con- 
structive possession of him on whose soil they are left or laid , 
and come again at anothe:^ t^me, when they ire so tinned into 
peisonalty, and take them away, it is laicenj^ and so it is, H 
the owner, or any one else, has severed them " And now, by 
the statute I* Geo II c 32 to steal, oi rip, cut, oi bieak, with 
intent to steal, any lead, or iron bai, lail, gate, or pAhsado, 
fixed to a dwelling-house or oiit*hoiise, oi in any couit oi 
garden theieunto belonging, oi to any otJiei building, is 
made felony, liable to tiansportation foi seven jears, (7) and 
to steal, damage, or destioy undeiwood oi hedges, and the 
like, to rob orchaids or gardens of fruit gi owing therein, to 
steal oi otherwise destroy any turnips, potatoes, cabbages, 
pai snips, pease, or carrots, or the roots of maddei when 
growing, are® punishable ciiminally, by whipping, small 

" 3 Inst 109 I Hal F C 510 9 Geo III c 41 13 Geo III c 32 

o Stat 43Ehz c 7 15 Car II c2 13 Geo HI c 31 
31 Geo II c 35 6 Geo HI c 48 

(7) In a case where the lead stolen was fixed to a church, it was held 
that this was comprehended undei the words “any other Innldin",” which 
were not to be confined in construction to the same '■oit of buildings only 
as those previously specified in the act Loid Mansfield said, there was a 
groat difference between bnngmg a case within the equity of an act, where 
It was not within the words, and taking a case out of the meaning of an 
act by an equitable construction, where it was within the words That the 
fiist ought never to be done in a criminal case, neither ought the second, 
if the case were in equal mischief with others clearly within the meaning of 
the act That here the words of the act compi*sed the case m question, 
and churches were equally within rhe mischief with dwelling-houses Ji v. 

East’s P C c 16 s 51 

This act has been extended by the 21 G 3 c 68 to copper, brass, and 
bell-metal, and to iron rails oi fencing in any square, court, or other place 
Instead of transpoitation, the court may sentence the party to imprison- 
ment with hard laboui foi any term not exceeding three years nor less than 
one, and public whipping not more than three times, all aiders, abettors, 
and those who buy or receive the things stolen, knowing them to be such, 
are made Irabltf to the same punishment, and may be tried before conviction 
of the principal 
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fines, impusonment, and satisfciction to the pait) wronged, 
according to the natuie of the offence. Moieovei, the steal- 
ing by night of any trees, or of any loots, shiubs, or plants 
to the value of 5? js by statute 6 Geo III c 36 made felony 
in the principals, aiders, and abettois, and m the purchasers 
thereof, knowing the same to be stolen and by statutes 
6 Geo III. c 48 and 13 Geo III. c 33 the stealing of any 
C 234 ] timber trees therein specified p, and of any loot, shrub, oi 
plant, by day oi night, is liable to pecuniary jienalties foi the 
two fust offences, and toi the thud is constituted a felony' 
liable to tiansportation foi seven yeais Stealing oie out of 
mines is also no laiceny, upon the same pnnciple of adherence 
to the freehold , with an e\ception only as to mines of black 
lead, the stealing ot oie out of winch, or enteiing ihe same 
with intent to steal, is felony, punishable with imprisonment 
and whipping, oi tianspoitation not exceeding se\eiiyeais, 
and to escape liom such impusonment, oi letuin fiom such 
transpoitation, is felony without benefit of cleig}, by statute 
25 Geo II t 10 (8) Upon neaily the same pimciple the 
stealing ot wiitmgs i elating to a leal estate is no felon > , but 
a trespass'’ because they concern the land, oi (accoidmg to 
our technical language) w^oin of the and aie consi- 

dered as pait ot it by the law, so thu they descend to the 
hen together with the land which they concern'' 

Bonds, bills, and notes, which concern meie chores in 
action^ weie also at the common law held not to be such goods 
whereof larcin\ might be committed , being of no intrinsic 
value", and not impoitmg any piopeit} m possession of the 
person fiom whom they aie taken But by the statute 
2 Geo II, c 25 they are now put upon the same footing, with 

P Oak, beecli, chosaut, walnut, ash, 1 Hal P C 510 Stra 11S7 

elm, cedar, fir, asp, lime, sycamore, See Vol II pag 428 

birch, poplir, alder, larch, maple, and ® 8 Rep 33 
hornbeam 


(8) By the S9 &4oG 3 c 77 , summary punishments, increasing with the 
repetition of the offences, are imposed upon the stealing of coal, culm, coke, 
wood, iron, ropes, or leather, not exceeding five shillings in value, and from 
certain specified places This act does not make any new felony, but sub- 
jects a common law felony to summary punishment 
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1 espect to laicinies, as the mone> the) wci e meant to t (9) 

By Statute 15Geo, JI c IS ofliceis or servants of the hank 
of England, secieting or embezzling any note, bill, wan uit, 
bond, deed, security, mone>, or effects intrusted with ’ lem 
oi with the company, aie guilty of felony without btui a ol 
ckigv* The same is enacted by statute 21 Geo II c 1 i witli 
lespect to officeis and servants ot the ^outh sc.i 'ompan\ 

And by statute 7 Geo, III. c. 50 if aii> ofhcei ui stivaiit of 
the post-office shall secrete, cmbez/le, oi desliov anv IcUei 
oi pacquet, containing any bank note oi otliei \ni Liable papci 
paiticLilaily specified m the act, oi shall stenl the same out ol 
niy letter oi pacquet, he shall be guilty ot ttloiiy without 
benefit of cleigy Oi, d he sli ill dcstiov any It ttu oi pacquet [ 235 ] 
with which he has received money toi the postage, oi shall 
uUance the late ot postage on aii) leitei oi pacqiRt sent by 
the post, and shall secrete tlic mone) leceived b) siuh ad- 
\ inccinent, he shall bt guilty of single felony (10) Laiciny 
also could not at common law be committed of ticasino- 
tiove, Ol wieck, till seized by the king oi Inni who hath the 
fiaiichise, foi till such seizure no one halli a deteinnnate 
pioperty theieiii (11) But, by statute 26 Geo II c 19 plun- 

(s) The principle anti the provisions of this ict aic extcntled b) the 
"Ct 4 c 24 to the icccivers of such securities See ante, p 133 n 10 

(10) B) the same statute (tG 3 c 50 ) it is made a capital felony in any 
person to rob a mail of any letter or pacquet, oi to steal any letter or pacquet 
out ol any mail, oi b i^;, or post-office, illliough such robbery or stealing 
shall not appeal to have been from the pcr&on, or on the highway, or iii 
any dwelling-house or out-house, and although no person v^as put m feai 
by It This statute, it has been observed, docs not make the stealing let 
ters geneially a capital offence, but only stealing them <rom certain specified 
places this is a definite act, local in its nature, and cannot be extended by 
construction to a new taking in every county into which the thing is con- 
veyed, as It would on general piinciples in the case of simple larciu} And 
therefore where a piisoncr had stolen the letteis out of the Biistol mail 
somewhere in Wilts or Berks, and did not leave the coach till it arrived at 
Hyde Park Corner, he was held to have been imprgpci ly tried and con- 
victed at the Old Bailey , for the offence was not committed in Middlesex, 
but was complete in one of those two former comities EastS PC c.io 
X 39 Thomas*s case See post, pp 304 305 

(1 1) There seems to bt some incorrectness in the generaht} of tins po- 
sition, as applied to treasure-trove, waifs, &c , for though the lord has no 
determinate properly in them till seizure, the true owner, thougli unknown, 
ha» still a property in them Where, indeed, the circumstances of the case 
ibrnish a presumption of an ift tended deieUction of such property on the 

part 
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(lering^ or stealing fioin any sliip in disliess (vvliethei wieck 
oi no wieck) is felony witlioul benefit of cleigy m like man- 
ner, as, b\ the civil law tins inhumanity is punished in the 
same degree as the most atiocioiis tlieft 

Larciny also cannot be commuted of animals, in vvliicb 
theie IS nojnopcity either absolute oi qualified as of beasts 
thataic faae natwacy and unreclaimed, such as deei, haies, 
and comes, in a foiest, chase, oi waiien, fish, m an open 
liver 01 pond, oi wild fowls at their natuial hbeity* But 
if they aie letlaimcd oi confined, and may seive foi food, it 

15 olJierwjse e\en at common Jaw foi of deci so inclosed in 
a park tliat they may be taken at pleasuic, fish in a tnink, 
and pheasants or paitiidges in a mew, laicmy may be com- 
mittttm And now, by statute 9 Geo I c 22 to hunt, wound, 
kill, or steal any deei , to rob a warren , oi to steal fish from 
a ii\ci or pond (being in these cases aimed and disguised), 
also to hunt, wound, kill, or steal any deei, m the king’s foiests 
oi chases inclosed, or in any othei inclosed place where deei 
ha'^e been usually kept, oi by gift or promise of rewaid to 
proem e any person to join them in such unlawful act, all 
these are felonies without benefit of clergy And the statute 

16 Geo. Ill c SO enacts, that every unauthonzed person, his 
aideis and abettors, who shall course, hunt, slioot at, oi othei - 
wise attempt to kill, wound, or destroy any red or fallow deei 
in any forest, chase, purlieu, oi antient walk, oi in any inclosed 
paik, paddock, wood, oi othei ground, where deer are usually 

[ 236 ] kept, shall forfeit the sum of 20/, oi for every deer actually 
killed, wounded, destioyed, taken m any toyl oi snaie^ oi 
carried away, the sum of 30/ , oi double those sums in case 
the offendei be a keeper and upon a second offence, (whe- 
thei of the same or a diffeient species,) shall be guilty of 
felony, and transportable for seven years Which lattei 
punishment is likewise inflicted on all persons aimed with 
offensive weapons, who shall come into such places with an 
intent to commit any of the said offences, and shall theie iin- 

• CW 6 2 18 “1 Hawk P C c SS § 41 1 Hal 

* 1 Hal P C 511 Post S66 PC 511 


part of the owner, there the rule holds good, because the taking is not 
against his will East’s P C. c le s 4o 
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lawfully beat or wound any of the keepers m the execution of 
their offices, or shall attempt to rescue any person from their 
custody (12) Also by statute 5 Geo III. 0.14 the penalty 
of transportation for seven years is inflicted on persons 
stealing oi taking fish in any water within a park, paddock, 
garden, orchaid, or yaid and on the leceivers, aiders, and 
abettors and the Lke punishment, or whipping, flue, or im- 
prisonment, IS provided foi the taking oi killing of conies ^ 
by night m open wariens and a forfeiture of five pounds to 
tlie owner of the fishery, is made payable by persons taking 
or destroying (or attempting so to do) any fish in any river 
oi othei water within any inclobcd ground, being private 
pioperty. (13) Stealing hawks, m disobedience to the rules 
prescribed by the statute STEdvv.IlL c 19 , is also felony’" (14) 

^ See stat 2i? & Car II c 25 3 Inst OS 


(12) This statute, by impobing a minor penalty for the sune offence, was 
held to have virtually repealed that put of the clause in the preceding 
statute which relates to the hunting, A,c deer by persons not armed, and 
disguised During the existence of this act, therefore, no indictment lay 
for deer-stealmg in the first instance , but these clauses were repealed by 
the 42 G 5 c 107 This statute distinguishes between the offences of hunt- 
ing, wounding, or destroying deer in inclosed and umnclosed places the 
first IS felony punishable in the principal, aiders and abettors, by transport- 
ation for seven ^ears, the second subjects the ofiender, for the first time, 
to a penalty of 50/ , to be doubled in case he is a keeper or in any manner 
entrusted with the care of the deer This penalty of 50/ (by 5iG 3 c 120,) 
may be mitigated at the discretion of the convicting magistrates to any sum 
not less than 20/ If the pcnalt}^ be not immediately paid, and cannot be 
levied by distress, the offender is to be impiisoned for six months, and the 
repetition of the offeiuc makes the party a felon, liable to transportation 
for seven years 

As to the other capital felonies under the qG 1 c 22 , mentioned in the 
text, they are now by the lG4 c 54 punishable with transportation for seven 
years, or imprisonment with or without hard labour for any teun not ex- 
ceeding three See ante, p 4 n 1 , 

(13) The words in the statute are, fish “ bred, kept, or preserved” in any 
river, &c , and wheie the fish were taken from a river, which ran its na- 
tural course through an inclosed park, and in which the fish were no other- 
wise preserved than by a prohibition of persons from angling within the 
park walls, but the fish passed freely in and out of the park, the case was 
held not to be within the statute Carradice and Cleasby’s case, 2 Russell, 

L 1199 

(14) Stealing hawks, in disobedience to the rules prescribed by the sta- 
tute 34 Ed 3 c 22 , IS made felony by the statute 37 Ed. 3. c 1 9, The former 

VOL. IV. T statute 
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It IS also said* that, jf swans be lawfully marked, it is felony 
to steal them, though at large m a public rivei , and that it is 
likewise felony to steal them, though unmarked, if m any pri- 
vate river or pond , otherwise it is only a trespass But of 
all valuable domestic animals, as horses and other beasts ot 
draught, and of all animals doniitae naturae^ which serve for 
food, as neat or othei cattle, swine, poultry, and tlie like, and of 
their fruit or produce, taken from them while living, as milk or 
wool y, larciny may be committed , and also of the flesh of 
such as are either domitae or feiat naturae, when killed^ 

[ 235* ] As to those animals which do not serve for food, and which 
therefore the law holds to have no intrinsic value, as dogs 
of all sorts, and other creatures kept foi whim anti pleasuie, 
though a man may have a base property therein, and main- 
tain a civil action for the loss of them yet they are not of 
suche Estimation, as that the crime of stealing them amounts 
to larciny ^ But by statute 10 Geo III c 18 very high pe- 
cuniary penalties, or a long imprisonment, and whipping in 
their stead, may be inflicted by two justices of the peace, 
(with a very extraordinai y mode of appeal to the quarter 
sessions,) on such as steal, oi knowingly harbour a stolen 
dog, or have in their custody the skin of a dog that has been 
stolen^. 

Notwithstanding, liowever, that no larciny can be com- 
mitted, unless there be some property m the thing taken, and 
an owner, yet, if the owner be unknown, piovided there be 
a property, it is larciny to steal it , and an indictment will 
he for the goods of a person unknown In like mannei as, 

* Dalt Just c 156 « See Vol II pag 393 

y Dal 21 Crompt 36 1 Hawk 1 Hal P C 512 

P C c 33 § 43 1 Hal P C 51 1 ^ See the remarks m pag 4 The 

The King V Martin, by all the judges statute hath now continued eighteen 
P 17 Geo III sessions of parliament unrepealed 

* 1 Hal P C 511 “1 Hal P C 512 


Statute desenbes what is to be done by the finder of a stray falcon, tercelet, 
lanep, laneret, or other falcon, and punishes him who conceals such falcon, 
&c with two years impnsonmcnt, and the price of the bird to be paid to 
hi8 lord Lord Coke is positive that the word hawk was not m the on- 
ginal roll of the act, and says that “ the law extendeth only to such as be 
of the kmde of fiiulooBs/’ long winged 3 Inst 97 
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among the Romans, the lex Hostiha defurtis provided that 
a prosecution for theft might be carried on without the in- 
tervention of the owner ^ This is the case ol stealing a 
shroud out of a grave , which is the property of those, who- 
ever they were, that buried the deceased but stealing the 
corpse Itself, which has no owner, (though a matter of great 
indecency,) is no felony, unless some of the grave-clothes be 
stolen with it^ Very different from the law of the Franks, 
which seems to have respected both as equal offences when 
it directed that a person, who had dug a corpse out of the 
ground in order to strip it, should be banished from society, 
and no one suffered to relieve his wants, till the relations of 
the deceased consented to his readmission® (15) 

Having thus considered the general nature of simple 
laicmy, I come next to treat of 'pumskmejit Theft, by 
the Jewish law, was only punished with a pecuniary fine, and 
satisfaction to the pai ty injured And in the civil law, till 
some very late constitutions, we never find the punishment [ 236* ] 
capital The laws of Draco at Athens punished it with 
death but Ins laws were said to be wiitteii in blood, and 
Solon afterwards changed the penalty to a pecuniary mulct. 

And so the Attic laws in geneial continued*, except that 
once, in a time of dearth, it was made capital to break into a 
garden, and steal figs but this law, and the informers against 
the offence, grew so odious, that fiom them all malicious 
informers were styled sycophants, a name which we have 

' Gravin, I 8 § 106 iixod c xxii 

^ See Vol II pag 429 ‘ Petit XX Attic I 7 tit 5 

* Montosq Sp L b 30 ch 19 


(15) The oflence, however, even when committed for the purpose of 
dissection, is punished as a mi&demeanor R v Xj/nw, 2 T R 733 
The punishment of those who violated the sanctity of sepulchres, and 
stole dead bodies, was very severe by the civil law If the person con- 
victed was of low condition {humiltoris forlun(E)y it was death , if of higher 
rank, banishment, or the mines Ft xlvii 12 10 

It IS a common notion that the French law takes no cognisance of this 
offence , but it is punished by imprisonment for any period not less than 
three months, or more than a >ear, and a fine not less than 1$, or mere 
than 200 francs Code Penal, 1 iii t 2 360. 
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much perverted fiom its original meaning From these ex- 
amples, as well as the leason of the thing, many learned and 
scrupulous men have questioned the propiiety, if not lawful- 
ness, of inflicting capital punishment for simple theftj And 
certainly the natuial punishment for injuries to propeity seems 
to be the loss of the offender's own property which ought 
to be universally the case, weie all men’s fortunes equal. But 
as those who have no property themselves, are generally the 
most ready to attack the property of others, it has been 
found necessary instead of a pecuniaiy to substitute a corpo- 
lal punishment, yet how far this corporal punishment ought 
to extend, is what has occasioned the doubt Sir Thomas 
Moie*^, and the marquis Beccaria’, at the distance of more 
than two centuries from each other, have very sensibly pro- 
posed that kind of corpoial punishment, which approaches 
the nearest to a pecuniary satisfaction , viz a temporary im- 
prisonment, with an obligation to laboui, fiist for the party 
robbed, and a ftei wauls for the public, in w oiks of the most 
slavish kind in order to oblige the offender to repair, by his 
industry and diligence, the depredations he has committed 
upon private property and public order But notwithstanding 
[ 237 ] all the remonstiances of speculative politicians and moiahsts, 
the punishment of theft still continues, tlnoughoiit the great- 
est part of Europe, to be capital and Piiffendorf *", together 
with sir Matthew Hale ", are of opinion that this must always 
be referred to the prudence of the legislature; who aie to 
judge, say they, when crimes arc become so cnoimous as to 
lequire such sanguinary restrictions ^ Yet both these 
writers agree, that such punishment should be cautiously in- 
flicted, and never without the utmost necessity. 

^ £st eni?n ad vindicanda furta nimis JUiis majorem induhisse nobis tnvicem 
atros,nec tanien ad refraemnda suffi saemcndtlKeniiam Hnec sunt curnon 
cxens ^ qutpjye nequefurtum simplex tarn hcere putem^ quam veto sit ahsiirduniy 
ingcrn facinus esl, utcapife debeat plecii, atguceham])emiciosumrepiibhcaeffurem 
neque vlla poena est tanta, ut ab latroci^ atque komtadam ex aequo pumri, nemci 
mis coktbeat eo^f quimdlamaliam artem est (opinor) quinescuit (Ibid 39) 
quaercndi victus habent ( Mon Utopia Utop pag 42 

edit Glasg 1750 pag 21 ) ^Deniquct * Ch 22 
cum /exMosaica,quanquamtnclemens et “*de j n &g 1 8 c 3 §23. 
asperOf tamen pecuma furlumy hand " 1 Hal P C 13. 
wwrte, mvlctavd , ne pviemus Deum^ in • See pag 9. 

nova lege ckmentiae qua pater wiperat 



Ch. 17. 


WRONGS 


237 


Our antient Saxon laws nominally punished theft with 
death, if above the value of twelvepence but the criminal 
was permitted to ledeeni his life by a pecuniary ransom , as, 
among their ancestors the Germans, by a stated number of 
cattle P. But in the ninth yeai of Henry the first, this power 
of redemption was taken away, and all persons guilty of 
larciny above the value of twelvepence, were diiected to be 
hanged; which law continues m force to this day'^. For 
though the inferior species of theft, oi petit larciny, is only 
punished by imprisonment or whipping at common law ^ which 
b). statute 4 Geo I c 11 , may be extended to tiansportation 
for seven years, as is also expiessly dnected in the case of 
the plate-glass company ®, yet the punishment of grand lar- 
ciny, or the stealing above tlie value of t\\elvepence, (which 
sum was the standaul in the time of king Athelstan, eight 
hundred yeais ago,) is at common law regularly death 
Which, considering tJio great intei mediate alteration » m the 
price or denomination ot money, is undoubtedly a vciy 
iigorous constitution, and made sir Ilemy Spelman (above 
a century since, wlien money was at twice its piesent rate) 
complain, that while every thing else was iisen in its nominal 
value, and become dearei, the life ot man had continually 
grown cheaper " It is true, that the mercy of juries will [ 238 ] 
often make them strain a point, and bring m larciny to be 
under the value ot twelvepence, when it is really of much 
greater Value but this, though evidently justifiable ami 
proper, when it only reduces the present nominal value of 
money to the anticnt standard is otheiwisc a kind of pious 
peijuiy, and does not at all excuse oui common law in this 
respect from the imputation of severity, but rather strongly 
confesses the charge. (16) It is likewise true, that by the mei-» 


P Tat dc mor Gefni c 12 
*1 1 Hal P C 12 3 Inst 53 

*■ 3 Inst 218 

* Stat. 13 Geo III c 38 
‘ In the reign of king Henry I the 
stated value at the exchequer of a pas- 
ture-fed ox, was olie shilling , [Dml de 
Scacc /I § 7 ) which, if we should 


even suppose [it] to mean the sdulus le» 
gnhs mentioned by L^ndowodc [Prov 
/ 3 i 13 See Vol II pag 509 ) brihfe 
7 2d part of a pound of gold, is only equal 
to 1 3s 4d of the present standard. 

“ Gloss 350 
2 Inst 189 


(16) It IS little better than a pious perjury , if such a term be at ail allow* 
able, even when lestramed within the limits prescribed by the text If this 

1 3 stem 
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ciful ejctensions of the benefit of clergy by our modem statute 
law, a person who commits a simple larciny to the value 
of thirteen pence^ or thirteen hundred pounds, though guilty 
of a capital offence, shall be excused the pains of death but 
this is only for the first offence. And in many cases of 
simple larciny the benefit of clergy is taken away by statute 
as for horse-stealing in the principals, and accessoiies both 
befo7 e and after the fact ^ , theft by great and notorious thieves 
m Northumberland and Cumberland ^ , taking woollen cloth 
from off the tenters [in the night time] oi linens, fustians, 
calhcoes, or cotton goods, from the place of manufacture * , 
(which extends, in the last case, to aiders, assisters, pro- 
curers, buyers, and receivers,) feloniously driving away, or 
otherwise stealing one or more sheep or other cattle speci- 
fied in the acts, oi killing them with intent to steal the 
whole or any part of the carcase^, or aiding or assisting 
therein, thefts on navigable rivers above the value of forty 


* Stat 1 Edw VI c 12 2 & 3 

Edw VI c 33 31 Eliz c 12 

y Stat 18 Car II c 3 

* Stat 22 Car II c 5 But a» it 
sometimes is difficult to prove the iden- 
tity of the goods so stolen, the onus pro^' 
bandi with respect to innocence is now 
by statute 15 Geo II c 27 thrown on 
the persons in wliose custody such goods 
are found , tlie failure whereof is, for 
the first time, a misdemesnor punish'* 
able by the forfeiture of the treble va- 
lue , for tlie second, by imprisonment 


also , and the tliird time it becomes i 
felony, punished with transportation for 
seven years (17) 

" Stat 18 Geo II c 27 Note, in 
the three last cases an option is given 
to the judge to transport the offender 
for lift, in the first case, for seveji pears 
in the second, and for fourteen years in 
the third , — in the first and third cases 
Z7i*fcad (y sentence of death, in the se- 
cond after sentence is given 
** Stat 1 4 Geo 1 1 c 15 Geo 1 1 
c 34 See Vol I pag 88 


system of adaptation, even thus limited, were to be applied to all the cases 
in our law, to which it might be applied, it is not very easy to foresee all the 
consequences What, for example, would become of the statutory qualifi- 
cation for the elective franchise m freeholders ? But in truth, besides the 
dangerous responsibility which juries take upon themselves, when they thus 
tamper with the law on account of some real or imagined defect in it, such 
partial and incomplete remedies as they afford thereby are the surest mode 
of delaying a more regular and perfect alteration 

(17) The provision of 18 C 2 c 5 is repealed by iG 4 i 116 , as is the 
similar one in ISG 2 c 27 , by the 51 G 3 c 41 The 4G 4 c 53 repeals 
the capital part of the 22 C 2 c 5 , and substitutes transportation for 
life, or any term not less than seven years, or imprisonment with or without 
hard labour for any term not exceeding seven yean. 
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shillings or being present, aiding and assisting thereat (18); 
plundering vessels in distress, or that have suffered ship- [ 239 ] 
wreck ^ , stealing letters sent by the post * , and also stealing 
deer, fish, hares, and conies under the peculiar circumstances 
mentioned m the Waltham black act^ (19) Which additional 
severity is owing to the great malice and mischief of the theft 
in some of these instances , and, in others, to the difficulties 
men would otherwise he under to preserve those goods, 
which are so easily carried off Upon which last principle 
the Roman law punished more severely than other thieves 
the ahigei<i or stealers of cattle ® , and the halnearii^ or such 
as stole the clothes of persons who were washing in the pub- 
lic baths , both which constitutions seemed to be borrowed 
from the laws of Athens', And so, too, the antient Goths 
punished with unrelenting seventy thefts of cattle, or corn 
that was reaped and left in the field such kind of property 
(which no human industiy can sufficiently guard) being es- 
teemed under the peculiai custody of Heaven K And thus 
much foi the offence of &im 2 )le larciny. 

Mixed or compound larciny is such as has all the proper- 
ties of the former, but is accompanied with either one, or 
both, of the aggravations of a taking from one’s house ox per • 
son First, therefore, of larciny from tlie house^ and then of 
larciny from the peison 

1 Larciny from the housc^ though it seems (from the 
considerations mentioned in the preceding chapter to have 
a higher degree of guilt than simple larciny, yet it is not at all 
distinguished from the other at common law * , unless where 
It IS accompanied with the circumstance of breaking the 

'■ Stat 24 Geo II c 45 ** Ibid t 17 

^ St 12Ann st 2 c 18 26Geo II * Pott Antiq b 1 c 26 * 

c 1 9 1 Stiernh dejure Goth I S C S 

e Stat 7 Geo III c 50 ^ See pag 223 

f Stat 9 Geo I c,22 » 1 Hawk P C c 36 § J, 

^ Ff 47 t 14 


(18) This statute is also repealed as to its capital punishment by 4G 4, 
c 53 , and the same pun!*hment, without reference to the value of the goods, 
substituted, as mentioned m the last note 

(19) See ante, p 234,235 


T 4 
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house by night , and then we have seen that it falls under 
another descuption, viz that of burglary. But now by se- 
veral acts of parliament, (the history of which is \ery inge- 
niously deduced by a leained modern writer % who hath 
shewn them to have gradually arisen from our impiove- 
[ 240 ] ments in trade and opulence,) the benefit of clergy is taken 
from larcinics committed in an house m almost eveiy in- 
stance , except that larcmy of the stock or utensils of the 
plate-glass company fiom any of then houses, is made 
only a single felony, and liable to transpoi tation foi seven 
^eais*' (20) The multiplicity of the general acts is apt to 
create some confusion , but upon compaimg them diligently 
we may collect, tliat the benefit of clergy is denied upon the 
following domestic aggiavations of larcmy, viz. First, in 
laicinies above the value of tViclvepeyice, committed, 1 In a 
chuich 01 chapel, with oi vvithoiit violence, oi breaking the 
same® 2 In a booth or tent m a maiket or fan in the 
day-time br m the night, by violence or bieaking the same, 
the owner or some of his family being thcieinP S By rob- 
bing a dwelling-house in the day-time (which robbing implies 
a breaking), any pci son being therein'^ 4 In a dwelling- 
house by day oi by night, without breaking the same, any 
peison being theiem and put mfear'’ which amounts in 
law to a robbery and m both these list cases the accessory 
before the fact is also excluded fiom his clergy (21 ) Secondly^ 
m larcinies to the value of Jive shdliuo^^ committed, 1 By 
breaking any dwelling-house, or any outhouse, shop, oi 
waiehouse theieunto belonging in the day-time, although 

^ Barr 375, p 482 y 4th cd p Stat ? & 6 Ed Vt c £> I Hal 

^ Stat 13 Geo III c 38 PC 522 

° Stat 23 Hen VIII c 1 1 Edvr ‘i Stat 3^4W & M c 9 
VI c 12 1 Ilal P C 518 " Ibid 

(20') But the statute 38G 3 c wii (Local and Private acts), which con* 
tinued the IsG 5 c 38 , enables the court before whom any such offender 
IS tried, to adjudge him to suffer such less punishment as the court shall 
think fit to award 

(21) It should be observed, that none of the statutes which take away 
the benefit of clergy from the respective offences mentioned m this first 
class, specify that the value of the things taken must exceed I2d , but as it 
IS unnecessary to pray for clergy in petit larceny, these statutes will not 
apply to cases where the goods taken fall short of that amount 
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no person be therein ® , which also now extends to aiders, 
abettors, and accessories before the fact^ 2 By privately 
stealing goods, wares, or merchandize m any shop, ware- 
house coach-house, or stable, by day or by night , though 
the same be not broken open, and though no person be 
therein which likewise extends to such as assist, hire, or 
command the offence to be committed (22) Lastly, m 
larcimes to the value of forty shillings in a dwelling-house, or 
its out-houses, although the same be not broken, and whether 
any person be therein or no , unless committed against their 
masteis by apprentices under the age of fifteen"^ This also 
extends to those who aid oi assist in the commission of any 
such offence 

2 Larciny fiom ihe person is either hy pi ivately stealing; [ 241 ] 
or by open and violent assault, which is usually called ? obbery, 

Thf offence of privately stealing from a person^ ns 

by picking his pocket or the like, pri\ily without his know* 
ledge, was debaried of the benefit of clergy, so eaily as by 
the statute 8 Eh/ c 4 But then it must be such a larciny as 
stands in need of the benefit of clergy, viz of above the 
value of twelvepence, else the offender shall not have judg- 
ment of death For the statute creates no new offence , but 
only prevents the piisoner from praying the benefit of clergy, 
and leaves him to the legulai judgment of the antient law 
This seventy (foi a most seveie law it certainly is) seems to 
be owing to the ease with which such offences aie committed, 
the difficulty of guaidmg against them, and the boldness with 

* Stal 39Eliz c 15 the cases of horse stealing, (1 Hat 

‘ Sut 3&,4W&AIc9 PC 531) thefts in Northumberland 

“ Sec Foster, 78 B-trr 379 487 and Cumberland, and stealing woollen 
4th ed cloth from the tenters , and possibly 

Stat lO&llW III c 23 m such oMier cases where it is provided 

Stat. 12 Ann st 1. c 7 by any statute that simple larceny, un* 

* 1 Hawk PC c 35 § 4 Tho der certain circumstances, shall be fe- 
likc observation will certainly hold in lony without benefit of clergy 


(22) This offence, whatever be the value of the goods, is now punishable 
with transportation for life, or any term not less than seven years, or im- 
prisonment with or without hard labour for any term not exceeding seven 
yeaxs bee 4G 4 c 5J. 
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which they weie practised (even in the queen^s court and 
presence) at the time ^\hen this statute was made besides 
that this IS an infringoment of property, in the manual occu- 
pation or coipoial possession of the owner, which was an 
offence even in a state ot nature And thei efoie the sacailarn^ 
or cutpurses, were more severely punished than common 
thieves by the Roman and Athenian laws^ (23) 

Open and violent larcmy fiom the person, or rohherp, the 
yapinaol the cnilians, is the felonious and forcible taking, 
fiom the person of anothei, of goods oi money to any ^alue, 
by violence or putting him in feai ^ 1 TJiere must be a 

taking, otherwise it is no robbery. A mere attempt to rob 
was indeed held to be felony, so late as Henry the fourth’s 
time * but aftei wards it was taken to be only a misdemes- 
nor, and punishable with fine and imprisonment, till the 
[ 242 ] statute 7 Geo II c 21 , which makes it a felony (transport- 
able for seven years) unlawfully and maliciously to assault 
another with any offensive weapon oi instiument, — or by 
menaces, oi by other forcible or violent mannei, to demand 
any money or goods , — witli a felonious intent to rob (24) 

>■7/47 11 7 Pott Antiq 1 1 * 1 ILiwk P C c 34 

c 26 * 1 Ila) P C 532 


(25) The seventy of this. Jaw had occasioned many very refined construc- 
tions to narrow its extent, which arc now rendered unnecessary and inap- 
plicable by the repealing statute of 48 G 3 c 129 By this the offence of 
feloniously stealing from the person, whether pi ivily without his knowledge 
or not, but without such force or putting in fcai as is sufficient to constitute 
the crime of robbery, or to be present aiding or abetting therein, is punishable 
by transportation for life, or any less term not less than seven years, or by 
imprisonment with or without hard labour for any term not exceeding 
three ^ears 

(24) This statute stands repealed by the 4G 4 c 54 , which makes it a 
felony punishable by transportation for life, or any term not less than seven 
years, or imprisonment with or without hard laboui for any term not ex- 
ceeding seven years, to raaliciouhly assault with intent to rob , by menaces 
or force maliciously to demand money, goods, or security for money, with 
intent to steal the same, maliciously to threaten to accuse any one of any 
crime punishable with death, transportation, or pillory, or any infamous 
inmc with intent to extort money, secunt> for money or goods, or to pro- 
cure, aid, or abet the commission of any of these offences As this statute 
like the 7 G 2 c 21 , makes it necessary that the intent should be to rob 
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If the thief, having once taken a purse, returns it, still it is a 
rqhbery, and so it is whether the taking be strictly from the 
person of another, or in his presence only , as, where a job- 
ber by menaces and violence puts a man in fear, and drives 
away his sheep or his cattle before his face^ But if the 
taking be not either directly from his person, or in his pre- 
sence, If IS no robbery ^ 2. It is immaterial of what value 

the thing taken is a penny as well as a pound, thus forcibly 
extorted, makes a robbery'^ 3 Lastly, the taking must be 
by foice, or a previous putting iii fear, which makes the vio- 
lation of the person more atrocious than prnately stealing 
For, according to the maxim of tlie civil law '^5 qui vi rajmif^ 
Jur improbiot esse videtur ” This previous violence, or putting 
m fear, is the criterion that distinguishes robbery from other 
larcimes For it one privately steals sixpence from the per- 
son of another, and afterwards keeps it by putting him in 
fear, this is no lobbeiy, for tlie fear is subsequent^ neither 
IS it capital, as piivatcly stealing, being under the value of 
twelvepence Not that it is indeed necessaiy, though usual, to 
lay ju the indictment that the lobbery was committed by 
putting til Jear , it is sufficient, if laid to be done by violence^ 
And when it is laid to be done by putting in fear, this does 
not imply any gieat degree of terror or affright in the party 
robbed it is enough that so much foice, or threatening by 
word or gesture, be used, as might create an apprehension of 
danger, or induce a man to part with his property without or 
against his consent \ Thus, if a man be knocked down with- 
“ 1 Hal P C 51S ^1 Hal P C 534 

^ Comyns, 478 Stra 1015 * Trin 3 Ann by all the judges 

1 Hawk P C c 34 §16 Fos^ 128 

* ^ 47 2 4 xxn 

or extort money from the same person who is assaulted or threatened with 
accusation, the same construction will probably be put on it Under the 
former act, a man was tried who followed a chaise lor some time, in which 
was a gentleman, and at last presented a pistol at the post-boy and bid him 
stop, using at the same time many violent oaths, the post-boy obeyed him, 
and he immediately turned towards the chaise, but peiceived that he was 
pursued, and rode away without saying or doing any thing to the gentleman 
in the chaise In this case, as the assault and menace were directed against 
one person, and the intent was to rob another, the prisoner was acquitted 
on two indictments, the first charging him with an assault on thegentleman 
with intent to rob him , and the second, an assault on the post-boy with 
intent to rob him. HusselJ,CtL p 884, Thomas’s case 
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out previous warning, and stupped of his property while 
benseless, though strictly he cannot be said put in 
[ 243 ] yet this is undoubt(^dly a robbery Or, if a person with a 
sword drawn begs an alms, and I give it him through mis- 
trust and apprehension of violence, this is a felonious robbery*. 
So if, under a pretence of sale, a man forcibly extoi ts money 
from another, neither shall this subterfuge avail him But it 
IS doubted S hether the forcing a higlcr, oi other chapman, 
to sell Ins wires, and giving him the full value of them, 
amounts to so heinous a crime as robbciy. 

This species of laicmy is debarred of the benefit of clergy 
by statute 23 Hen VIII c 1 , and other subsequent statutes, 
not indeed in geneial, but only when committed in a dwell- 
ing-house, or in or near the king’s highway. A lobbeiy, 
theiefore, in a distant field, or footpath, \vas not punished 
with death but was open to the benefit of clergy till the 
statute 3 & 4 W. & M c 9 , which takes away clergy from 
both principals and accessoiies before the fact, in robbery, 
wheresoever committed 

II Malicious mtschqfi or damage, is the next species of 
injuiy to private property, which the law considers as a public 
crime 'I his is such as is done, not animo futandty oi with 
an intent of gaming by another’s loss, which is some, though 
a weak, excuse, but eithei out of a spiiit of wanton cruelty, 
or black and diabolical revenge (25) In which it bears a 

‘ 1 Hawk P C c 34 § 8 '1 Hal P C 535 

“ Ibid § 14 


(25) This description will hardly be found to apply to all the cases which 
are classed under [the general head of malicious mischief f for example, m 
the offences which are provided against by 1 Apn st 2 c 9 and 12 Ann 
St 2 c 13 relative to the destruction of ships, there can be no doubt that 
plunder is a main if not the sole motive to the act It is well observed m 
East’s P C c 22 s 1 that “ it often happens that a violent, lawless, and 
destructive spirit, however generally attributable to personal malignity and 
revenge, is often incited by and accompanied with a lust for plunder, re- 
gardless of the means, and hardened against the consequences Some of the 
offences which remain to be described are of this sort, originating from a 
mixture of malice and covetousness, where the end m contemplation is some 
undue gam to be obtained by some violent and destructive means ” 



Ch. 17. 


WRONGS. 


243 


near relation to the crime of arson, for as that affects the 
habitation, so this does the other property, of individuals. 

And therefore any damage arising from this miscliievous dis- 
position, though only a tiespass at common law, is now by a 
multitude of statutes made penal in the highest degree Of 
these I shall extract the contents in ordei of timi 

And, first, by statute 22 Hen VIII c 11 perveisely and 
maliciously to cut down or destroy the powdike, ni the fens 
of Noifolk and Ely, is felony And in like manner it is, by 
many special statutes, enr^cted upon the or casions, made 
felony to destroy the seveial sea-banks, uv(i-banks, public 
navigations, and bridges, erected by vii tiie of those acts of 
parliament By statute 43 Eliz c 13 (for pi eventing rapine [ 244 ] 
oil the northern borders) to burn any barn or stack of coin 
or grain , or to imprison or carry away any subject, in order 
to ransom him, oi to make prey or spoil of his person or 
goods upon deadly feud oi otlieiwise, in the four northern 
counties of Northumberland, Westmoi eland, Cumberland, 
and Durham, or being accessory before the fact to such car- 
rying away or impxisoiimeiit , oi to give or take any money 
oi contribution, there called blackmail^ to secure such goods 
fiom lapine, is felony without benefit of clergy By statute 
22&23Car,IL c.7 maliciously, unlawfully, and willingly, 
in the night-time, to burn, or cause to be buint or destroyed, 
any neks oi stacks of coin, hay, or grain, barns, houses, 
buildings, or kilns , or to kill any horses, sheep, or other 
cattle, is felony, but the offender may make his election to be 
transported foi seven years, and [maliciously] to maim oi 
hurt such hoises, sheep, or other cattle [m the night-time] is 
a tiespass for which treble damages shall be recoveied. By 
statute 4&5W&.M c23 to burn on any waste, between 
Candlemas and Midsummer, any giig, ling, heath, furze, 
goss, or fern, is punishable with whipping and confinement in 
the house of correction (26) By statute 1 Ann. st 2 c 9. 
captains and maimers belonging to ships, and destroying the 
same, to the prejudice of the owners, (and by 4 Geo I c 12. 
to the prejudice of insurers also,) aie guilty of felony without 


(26) The object of this provision is the preservation of red and black 
game. See post, p 247 st. 28 G 2 c 19. 
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benefit of clergy (27) And by statute 12 Ann. st.2 c. 18. 
making any hole m a ship in distress, or stealing hei pumps, 
or aiding or abetting such offences, or wilfully doing any thing 
tending to tlie immediate loss of such ship, is felony without 
benefit of clergy By statute 1 Geo I c 4*8 maliciously to set 
on fire any underwood, wood, oi coppice, is made single 
felony. By statute 6 Geo I c 23 the wilful and malicious 
tearing, cutting, spoiling, binning, or defacing of the garments 
oi clothes of any person passing m the streets oi highways, 
with intent so to do, is felony This was occasioned by the 
insolence of certain weaveis and others, who, upon the mtio- 
duction of some Indian fashions prejudicial to then own 
manufactures, made it tlieii piactice to deface them , eithei 
by open outrage, or by privily cutting, or casting a^ua Jortii^ 
[ 245 ] in the streets upon such as wore them By statute 9 Geo I. 

c 22 commonly called the Waltham black act, occasioned by 
the devastations committed near Waltham in Hampshiie, by 
persons in disguise or with their faces blacked , (who seem to 
have 1 esembled the Roberdsmen, or folio wei s of Robei 1 1 food, 
that in the reign of Richard the first committed great oiitiages 
on the bordeis of England and Scotland’ ,) by this black act, 

I say, which has in part been mentioned under the several 
heads of riots, menaces, mayhem, and larciny% it is farthei 

^ 3 Inst 197 Sec pag 14^ 208 2o5 240 


(27) The45G 5 c 115 repeals the provisions of 4G 1 c 12, and makes 
It a capital felony, triable within a county if committed there, and if on 
the high seas, according to 28 Hen 8 c 15 , wilfully to cast awa), burn, or 
otherwise destroy any vessel, or to counsel the same to be done, if it be 
done accordingly, with intent maliciously to prejudice any owner of such 
vessel, or of any goods loaded on board, or any person, or body corporate, 
who shall have insured the ship, freight, or goods 
The 26 G 2 c 19 IS a more general law on the subject matter of 1 2 Ann 
St 2 c 18 , and makes it capital in any person to plunder any effects be- 
longing to any ship in distress, wrecked, lost, or stranded in any part of his 
majesty’s dominions, (whether any living creature be on board such ship or 
not,) or any of the furniture, tackle, provision, or part of such ship , or to 
beat or wound with intent to kill, or otherwise wilfully to obstruct the 
escape of any person endeavouring to save his life from such ship , or to 
hang out any false lights, with intention to bnng any ship into danger 
Where, however, goods of small value cast on shore are stolen with no cir- 
cumstances of cruelty, outrage, or violence, the offender may be prosecuted 
and punished as for petit larceny See post, 504 



Ch. 17. 


WRONGS. 


24-5 


enacted, that to set fire to any house, bain, oi out-house, 
(which IS extended by statute 9 Geo. Ill c 29. to the malicious 
and wilful burning or setting hie to all kinds of nulls,) oi to 
any hovel, cock, mow, or stack of corn, straw, hay, or wood, 
or unlawfully and maliciously to bieak down the head of any 
fish-pond, wheieby the fish shall be lost or destroyed , or m 
like manner to kill, maun, or wound any cattle , oi cut down 
or destroy any tiees planted m an avenue, or growing in a 
garden, orchard, or plantation, for ornament, shelter, oi 
profit , all these malicious acts, or procuring by gift or promise 
of reward any person to join them therein, are felonies without 
benefit of cleigy, and the bundled shall be chargeable foi 
the damages, unless the ofiender be convicted (28) In hke 
manner b^ the Roman law, to cut down trees, and especially 
vines, was punished in the same degree as lobbery " By 
statute 6 Geo II c 37 and 10 Geo II c 32 it is also made 
felony without the benefit of cleigy, maliciously to cut down 
any iivei oi sea-bank, whereby lands may be overflowed or 
damaged , or to cut any hop-bmds gi owing m a plantation of 
hops, or wiHully and maliciously to set on fire, or cause to be 
set on fire, any mine, pit, or delph of coal (29) By statute 
1 1 Geo II c 22 to use any violence in order to detei any 
person from buying corn or gram , to seize any carriage oi 
hoise cairying gram or meal to or from any market oi sea- 
port , oi to use any outrage with such intent , or to scatter, 

^ F/AI 7 2 


(28) As to fish-ponds and fish, and as to destroying trees, sec pp 4 234, 
23 ? , the maliciously killing, maiming, or wounding cattle is now punished 
in the same manner as the lattei offence by the same statute 4G 4 c 54 
In all cases under the statutes of hue and cry, riot act, black act, and se\eral 
subsequent stitutes, in which the hundred is made liable for the damage 
sustained, the SG 4 c 33 gives a summary mode of recovering at a special 
petty sessions, and forbids the bringing any action against the hundred, 
where the damage does not exceed 30/ 

(29) By the 13 G 2 c 21 , which recites the statute of 10 G 2 c 32, and 
states that it is reasonable that an adequate punishment should likewise be 
indicted on persons who shall wilfully and maliciously destroy or damage 
collieries by means of watery it is made an actionable matter, and visited 
with treble damages and full costs of suit, maliciously to divert or convey 
water into any coal mine, with design to destroy or damage any coal work, 
&c The reader will not fail to remark the immense inequality of punish- 
ment awarded to the two offences of destroying by fire or water 
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take away, spoil, or damage such gram or meal , is punished 
C 24*6 ] for the first offence with imprisonment and public whipping 
and the second offence, or destroying any granary N^here corn 
IS kept for exportation, oi taking away oi spoiling any gram 
01 meal in such granary, or m any ship, boat, oi vessel in- 
tended foi exportation, is felony, subject to transportation for 
seven ^ears. By statute 28 Geo II c. 19 to set hie to any 
goss, furze, or fern, growing in any forest or chase, is subject 
to a fine of five pounds By statutes 6 Geo III c 36 & 48 , 
and 13 Geo III c 33 , wilfully to spoil or destroy any timbei 
or other trees, roots, shrubs, oi plants, is for the two fiist 
offences liable to pecuniary penalties , and for the third, if m 
the day-time, and even for the first if at night, the oflendei 
shall be guilty of felony, and liable to transportation for seven 
years By statute 9 Geo III c 29 wilfully and maliciously 
to burn or destroy any engine oi other machines, tlieiem 
specified, belonging to any mine , or any fences for inclosures 
pursuant to any act of pailiament, is made single felony and 
punishable with transportation foi seven years, m the offendei, 
his advisers, and proem eis. And by statute 13 Geo III c 38. 
the like punishment is inflicted on such as break into any 
house, &c belonging to the plate-glass company with intent 
to steal, cut, oi destioy, any of their stock oi utensils, oi 
wilfully and maliciously cut oi destroy the same And these 
are the principal punishments of malicious mischief (30) 

C 247 ] m FoiiGriiY, oi the enmen Jalsi, is an offence, which was 
punished by the civil law with deportation or banishment, and 
sometimes with death® It may with us be defined (at com- 
mon law) to be, “ the fraudulent making or alteration of a 

’Venting to the prejudice of another man’s right,” for which 
the offender may suffer fine, imprisonment, and pillory And 
also by a variety of statutes, a more severe punishment is 
inflicted on the offendei m many particular cases, which are 
Inst 4 18 7 

(30) Several statutes have been passed since the author’s death for the 
protection of the buildings and machinery of different manufactures from 
malicious mischief, the 52G 3 c 130 is a general act making it a capital 
felony maliciously to burn or set fire to any buddings, erections, or engines 
used in the carrying on any trade or manufactory, or m which any goods, 
wares, or merchandize are deposited 
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so multiplied of late as almost to become general I shall 
mention the principal instances (31) 

By statute 5 Eli/, c 14 to forge or make, oi knowingly to 
publish or gi\e in evidence, any foiged deed, court-roll, oi 
will, with intent to affect the light of real property, eithei 
fieeliold or copyhold, is punished by a forfeiture to the party 
giieved of double costs and damages , by standing in the pil- 
lory, and having both the ears cut off, and the nostrils slit, and 
seared, by forfeiture to the ciown of the piofits of the offender’s 
lands, and by perpetual imprisonment For any forgery 
1 elating to a teini of years, or annuity, bond, obligation, ac- 
quittance, release, or discharge of any debt or demand of any 
peisonal chattels, the same forfeituie is given to the party 
giicvcd, and on the offender is inflicted the pillory, loss of 
one of his cars, and a year’s nnpiisonment * the second offence 
111 both cases being felony without benefit of clergy. 

Besides this geneial act, a multitude of others, since the 
revolution, (when paper-credit was fiist established,) have in- 
flicted capital punishment on the foiging, altering, or uttering 
as true, wlien forged, of any bank bills or notes, or otliei 


(31) This definition of forgery seems too confined, it by the words to 
the prejudice, &c ’* it is intended to convey a notion that some one’s right 
must actually be prejudiced by the forged wnting, because it is clear that 
the offence is complete before publication of the instniment, and that it is 
enough if the counterfeiting be such whereby another may be prejudiced 
East’s P C c xix s 7 In the short account which the author gives of this 
offence m the text, he principally confines himself to the cases in which for- 
gery may be committed, and foimidable as his hst may appear, yet it may 
give the reader some idea how it might have been increased, to mention 
that Mr Hammond, m the title Forgery of his Criminal Code, has enumer- 
ated more than 400 statutes which contain provisions against the offence 
It would be in vain therefore to attempt to complete the author’s sketch, 
and even upon far more important and general points which arise in the 
consideration of this offence, equally at common law and under the statutes, 
(such as, for example, the questions what false making, insertion, alteration, 
or erasure amounts to forgery , how far the validity in law of the thing 
forged, supposing it were a genuine instrument, is essential to forgery , and 
what degree of similarity must exist between the counterfeit and trueinstru- 
meirt) I think it better to refer the student to East’s P C c xix , than to 
attempt to give an account within limits which must prevent its being satis* 
factory 
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secuiities'i; of bills of ciedit issued from the exchequer**, of 
South-sea bonds, &c S of lottery tickets or oideisS of army 
or navy debentures , of Enst-India bonds'" , ot writings undei 
the seal of the London, or royal exchange assurance*, of the 
hand of the receivei of the pre-fines^, oi of tlie accountant- 
general and certain other officers of the court of chanceiy*; 

[ 249 ] of a letter of attorney or other power to receive or transfer 
stock or annuities , and on the personating a proprietor thereof, 
to receive or transfer such annuities, stock, or dividends ® , also 
on the personating, or procuring to be personated, any seaman 
or other person, entitled to wages oi othei naval emoluments, 
or any of his personal representatives, and the taking, or 
procuring to be taken, any ialse oath in order to obtain a 
probate, or letters of administration, m oidei to receive such 
payments, and the forging or procuring to be forged, and 
likewise the uttering, oi publishing, as true, of any counter- 
feited seaman's will or power ^ (32) to which may be added, 
though not strictly reducible to this head, the counterfeiting 
of Mediterranean passes, under the hands of the lords of the 
admiralty, to protect one from the piratical states of Barbary 
the foigingoi imitating of an^ stamps to defraud the public 
revenue and the foiging of any marriage- register or 
licence® , (33) all which are by distinct acts ol pailiament made 
felonies, without benefit ot cleigy B) statute 13 Geo III 
C.52 and 59 foiging or counteifeiting any stamp oi mark to 
denote the standaid of gold and silver plate, and certain other 


*1 Stat 8 & OW III c 20 § 36 
llGeoIcP 12Geo T c 32 15 

Geo II c 13 13 Geo III t 79 

^ See the several acts for issuing them 

* Stat 9 Ann c 21 CGco I c 4 
&ll 12Gco T c 32 

* bee the several acts for the lotteries 
“ Stat 5 Geo I c 14 9 Geo I c 5 

Stat 12 Geo I c 32 

* Stat 6 Geo I e 18 


y Stat 32 Geo II c 14 
^ Stat 1 2 Geo I c 32 
^ Stat 8 Geo 1 c 22 9 Geo I 

t 12 31 Geo II c 22 §77 

» Stat 31 Geo II e 10 9 Geo III 

c 30 

' Stit 4 Geo II c 18 
See the several stamp acts 
® Stat 26 Geo II c 33 


(32) The 57 G 5 e 127 consolidates the various statutes on this subject, 
and embraces all the cases of personation and forgery, to obtain wages, pay^ 
prize-money, bounty-money, pension-money, or other allowances of money 
of any naval or maiine officer, seaman, marine, &c , and makes them pu- 
nishable capitally 

(33) See ante, p 1C3 n ( 3 ) 
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offences of the like tendency, are punished with transportatioi^ 
for fourteen years By statute 12 Geo III c 48 certain 
frauds on the stamp-duties, therein described, principally by 
using the same stamps more than once, are made single 
felony, and liable to transportation for seven years And the 
same punishment is inflicted by statute 13 Geo. III. c.38. on 
such as counterfeit the common seal of the corporation for 
manufacturing plate-glass, (thereby erected,) or knowingly 
demand mone^'^ of the company by virtue of any writing under 
such counterfeit seal 

Therf are also certain other general laws, with legard to 
forgeiy, of which the first is 2 Geo. II c 25 whereby^ the 
first offence in forging or procuring to be forged, acting or 
assisting therein, or uttering oi publishing as tiue any forged 
deed, will, bond, v/riting obligatory, bill of exchange, pro- 
missory note, indor^jement, or assignment thereof, or any [ 250 ] 
acquittance or receipt for money or goods, with intention to 
defraud any person, (or corporation ^,) is made felony with- 
out benefit of clergy And by statute 7 Geo II c 22 and 
18 Geo III c. 18 it IS equally penal to forge or cause to be 
forged, or utter as true a counterfeit acceptance of a bill of 
exchange, or the number or principal sum of any accountable 
receipt for any note, bill, or any other security for money , or 
any warrant or Older for the payment of money, oi delivery 
of goods So that, I believe, through the number of these 
geneial and special piovisions, there is now hardly a case 
possible to be conceived, wherein forgery, that tends to de- 
fraud, whether in the name of a real oi fictitious person is 
not made a capital crime 

These are the principal infringements of the rights of 
property which weie the last species of offences against in- 
dividuals 01 private subjects, which the method of distri- 
bution has led us to consider We have before examined 
the nature of all offences against the public, or commonwealth 
against the king or supreme magistrate, the father and pro- 
tector of that community , against the universal law of all 
civilized nations, together with some of the more atrocious 

K Post. 116, &c 
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offences, of publicly pernicious consequence, against God 
and his holy religion And these several heads comprehend 
the whole circle of crimes and misdemesnors, with the pu- 
nishment annexed to each, tjiat are cognizable by the laws of 
{Ingland, 
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CHAPTER THE EIGHTEENTH. 

OF THE Means op PREVENTINGI- 

OFFENCES. 


W= are now arrived at the fifth general branch , or head^ 
under which 1 proposed to consider the subject of this 
book of our commentaries J X)iz» the means of preventing the 
Commission of crimes and misdemesnors. And lealiy it is an 
honour, and almost a singular one to oUr English laws, that 
they furnish a title of this sort \ since preventive justice is. 
Upon every principle of reason, of humanity, and of sound 
policy, preferable in all respects io punishing justice®, the 
execution of which, though necessaiy, and in its consequences 
a species of mercy to the commonwealth, is always attended 
with many harsh and disagreeable circumstances. 

This preventive justice consists In obliging those persons, 
whom there is a probable ground td suspect of fixture mis- 
behaviour, to stipulate with and to give full assurance to the 
public, that such offence as is apprehended shall not happen I 
by finding pledges or securities for keeping the peace, or fot 
their good behaviour This requisition of sureties has been 
several times mentioned before, as part of the penalty inflicted 
upon such as have been guilty of certain gross inisdemfesnors : 
but there also it must be understood rather as a caution 
aghihst the repetition of the offence, than any immediate pain 
or punishment. And indeed, if we consider all human pu- 
hish meats m a large and extended view, we shall find theni 
all rather calculated to prevent future crimes, than to expiate 
the past smce, as was observed in a former chapter all pu- 

■ Beccar ch 41 ** See pag 11 

t7 3 
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mshments inflicted by temporal laws may be classed under 
three heads ; such as tend to the amendment of the offender 
himself, or to deprive him of any power to do future mis- 
chief, or to deter others by his example , all of which conduce 
to one and the same end, of preventing future crimes whethei 
that can be effected by amendment, disability, oi example 
But the caution, which we speak of at present, is such as is 
intended merely for prevention, without any ciime actually 
committed by the party, but aiising only from sl probable 
suspicion, that some crime is intended oi likely to happen 
and consequently it is not meant as any degiee of punishment, 
unless perhaps for a man^s imprudence m giving just ground 
of apprehension 


By the Saxon constitution these sureties were always at 
hand, by means of king Alfred’s wise institution of decen- 
naries or frankpledges , wherein, as has more than once been 
observed^, the whole neighbourhood oi tithing of fieemen 
wcie mutually pledges for each other’s good behaviour But 
tins great and general security being now fallen into disuse 
and neglected, there hath succeeded to it the method of making 
suspected persons find particular and special securities for 
their future conduct; of which we find mention m the laws 
of king Edwaid the confessor"^, (l) ^^hadat Jidejussor es de j)acc 
ct legalitate tuenda*^ Let us therefore consider, fiist, what 
this security is ; next, who may take or demand it ; and lastly, 
how It may be dischaiged 


1 This security consists in being bound, with one or more 
securities, m a recognizance or obligation to the king, entered 
on record, and taken in some court or by some judicial officei ; 
whereby the parties acknowledge themselves to be indebted 
to the crown in the sum required, (for instance 100/ ) with con- 
dition to be \oid and of none effect, if the party shall appear 
m court on such a day, and in the mean tinje shall keep the 
[ 25S ] peace , either generally, towards the king and all his liege 
people , or particularly also, with regard to the person, who 

' See Vol I pag 114 <• Cap 18 


(1) See Vol I p 66 
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craves the security Or, if it be for the good behaviour, 
then on condition that he shall demean and behave liimself 
well, (or be of good behaviour,) either generally or specially, 
for the time therein limited, as foi one or more years, or for 
life. This recognizance, if taken by a justice of the peace, 
must be certified to the next sessions, m pursuance of the 
statute 3 Hen VII c. 1 , and if the condition of such recog- 
nizance be bioken, by any breach of the peace in the one case, 
or any misbehaviour in the other, the recognizance, becomes 
forfeited oi absolute, and being estreated oi extracted (taken 
out from among the other records), and sent up to the ex- 
chequer, the party and his sureties, having now become the 
king's absolute debtors, are sued for the scveial sums m which 
they are respectively bound 

2 Any justices of the peace, by virtue of their commission, 
oi those who aio ex officio coiisei\atois oi the peace, as was 
mentioned m a formei volume % may demand such security 
accoidingto then own disci etion, or it may be granted at 
the lequest of any subject, upon due cause shewn, provided 
such demandant be under the king's protection , for which 
reason it has been foimerly doubted, whether jews, pagans, 
or persons convicted of a pr (enmnit e entitled thereto ^ 

Or, if the justice is aveise to act, it may be granted by a 
mandatory wiit, called a supplicavtt, issuing out of the court 
of king’s bench oi chancery , which will compel the justice to 
act, as a ministeiial and not as a judicial office! and he must 
make a return to such wnt, specifying his compliance, under 
his hand and se*al® But this wiit is seldom used for, when 
application is made to the superioi courts, they usually take 
the recognizances there, undei the directions of the statute 
21 Jac*I c 8 And indeed a peer or peeress cannot be bound 
over in any othei place, than the courts of king's bench or 
chancery " though a justice of the peace has a power to re- [ 254* 
quire sureties of any othei person, being compos mentis and 
under the degree of nobility, whether he be a fellow-jiistice or 
other magistrate, or whether he be mei ely a private man ’’ 

Wives may demand it against their husbands oi husbands, 

Sec Vol X pat( 350 * F N R BO 2 P Wmi 202 

‘ 1 Hawk F C c 00 § 2, J '*1 Hawk F C, c GO §5 

i; 4 
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if necessary, against then wives*. But feme coverts, and 
infants under age, ought to find security by then fuends only, 
and not to be bound themselves for they arc incapable of en- 
gaging themselves to answer any debt , which, as we obseived, 
IS the nature of these lecogni winces or acknowledgments (2) 

3. A RECOGNIZANCE may be discharged, either by the de- 
mise of the king, to whom the recognizance is made , or by 
the death of the puncipal party hound thereby, if not before 
forfeited, oi by ordei of the couit to which such lecognizance 
IS certified by the justices, (as the quaitci -sessions, assizes, oi 
king s bench,) it tJiey sec sufhcient cause oi in case he at 
whose request it was granted, it gi anted upon apiivate account, 
will lelease it, oi does not make his appeal ance to pray that 
It may be continued '' 

Thus fai what has been said is applicable to both species 
of recognizances, for the pcace^ and for the good behaviour 
dt pace^ et legalitak^ tuenda^ as expressed in the laws of king 
Edward But as these two species of securities are m some 
respects different, especially as to the cause of granting, oi the 
means of forfeiting them, I shall now consider them sepaiately 
and first, shall shew for what cause such a lecognizance, with 
sureties foi Skiapeacc^ is giantable, and then, how it may be 
foi felted 

1 Any justice of the peace niaj, tv bind all those 

to keep the peace, who in bis pieseuce make any alfuiy, or 
tin eaten to kill or beat another, or contend togethei with 
[ 255 ] hot and angry words . oi go about with unusual weapons or 
attendance, to the tenoi of the people, and all such as he 
knows to be common barretois, and such as are brought 

‘ 2 Sira 1207 ^ 1 Hawk PC c 60 § 17 


(2) The truth of the facts stated m the application is taken for granted, 
unless upon the face of it they appear manifestly to be false, and the party 
who IS applied against is not at liberty by his own affidavit, or those of other 
persons, to contradict them and prove their falsehood But as the appll-. 
cation must be verified b) oath, he has an opportunity of indicting the ap- 
plicant foi peijiiry, and d he succeeds in that prosecution, thib will be a 
ground for the court to dischaigc the security /{ y Doherti/^ 15 Fiat’s 
R 171 
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before him by the constable for a breach of peace in his pre- 
sence 3 and all such persons as, having been before bound to 
the peace, have broken it and forfeited their recognizances \ 

Also, wherever any private man bath just cause to fear that 
another will burn his house, or do him a corporahinjury, by 
killing, imprisoning, or beating him , or that he will procure 
others so to do , he may demand surety of the peace against 
such pel son and every justice of the peace is bound to grant 
It, it he who demands it will make oath, that he is actually 
under fear of death or bodily harm , and will shew that he has 
just cause to be so, by reason of the otlier^s menaces, attempts, 
or having lam m wait for lum, and will also further swear, 
that he does not lequire such surety out of malice or for mere 
vexation ^ This is called swearing the peace against another 
and, if the party does not find such suietics, as the justice in 
his discretion shall requiie, he may be immediately com- 
mitted till he does 

2 Such recognizance for keeping the peace, when given, 
may be foileited by any actual violence, or even an assault, or 
menace, to the peison ot him who demanded it, if it be a 
special recognizance , oi, if the recognizance be general, by 
any iinlawtul action whatsoever, that either is oi tends to a 
bleach of the peace, or more particularly, by any one of 
the many species of offences which weie mentioned as crimes 
against the public peace in the eleventh chapter of this book . 
oi, by any puvate violence committed against any of his ma- 
jesty's subjects But a bare trespass upon the lands or goods 
of another, which is a ground for a civil action, unless accom- 
panied with a wiHul bleach ot the peace, is no forfeiture of 
the lecogni/ance Neithei are mere repioachful words, as 
calling a man knave or liai, any breach of the peace, so as to 
foifeit one's recognizance, (being looked upon to be merely 
the effect of unmeaning heat and passion,) unless they amount [ 256 ] 
to a challenge to fight 

The other species of recognizance, with sureties, is foi the 
good abearance or good behaviour This includes security for 

^ 1 Hawk 1* C c bO § 1 

' Ibid § 6, 7 
Ibid §9 


" Ibid §25 
« Ibid § 22 
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the peace, and somewhat moie we will therefore examine it 
in the same mannei as the othei 

1 First, then, the justices are empowered by the statute 
34 Ed. Ill c I to bind over to the good behaviour towards 
the king and his people, all them that he not of good famt^ 
wherever they be found , to the intent that the people be not 
tioubled oi endamaged, nor the peace diminished, noi mei- 
chant:> and others, passing by the highways of the lealm, be 
disturbed nor put m the peril which may happen by such 
offenders. Under the geneial words of this expression, that 
be not of good fame^ it is h olden that a man may be bound to 
his good behaviour for causes of scandal, contia honos motes^ 
as well as contia pacem, as, for haunting bawdy-houses with 
women of bad fame ; oi for keeping such women in his own 
house , oi for woids tending to scandalize the government, 
or in abuse of the officeis of justice, especially m the execution 
of their office. Thus also a justice may bind over all night- 
walkers, eaves-droppeis, such as keep suspicious company, 
or are reported to be pilferers or robbers j such as sleep in 
the day, and wake in the night , common drunkards , whore- 
masters ; the putative fathers of bastards , cheats ; idle vaga- 
bonds , and other persons whose misbehaviour may leasonably 
brijig them within the general words of the statutes as persons 
not of good fame an expression, it must be owned, of so 
great a latitude, as leaves much to be determined by the dis- 
cretion of the magistrate himself But if he commits a man 
for want of suieties he must express the cause theieof with 
convenient certainty; and take care that such cause be a good 
one ^ 

2 A RFCOGNIZANCE foi the good behaviour may be foi- 
[ 257 ] felted by all the same means, as one for the security of the 
peace may be ; and also by some othei s As, by going armed 
with unusual attendance, to the tenor of the people, by 
speaking woi ds tending to sedition , or by committing any of 
those acts of misbehaviour, which the recognizance was in- 
tended to prevent, But not by barely giving fresh cause of 
suspicion of that which peihaps may iievei actually happen'^ i 


P 1 Hawk P,C c G1 §2,3,4 


<1 § 5, 6 



Ch. 18. WRONGS. 25*/ 

for, though it IS just to compel suspected persons to give secu- 
nty to the public against misbehaviour that is apprehended , 
yet it would be hard, upon -such suspicion, without the proof 
ot any actual crime, to punish them by a forfeiture of their 
recognizance. 
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CHAPTER THE NINETEENTH. 

OF COURTS OP A CRIMINAL 
JURISDICTION. 


Sixth, and Inst, object of* our inquiries will be the 
method of wjlictin^ those punishments^ which the law has 
annexed to particular offences , and which I have constantly 
subjoined to the description of the crime itself In the 
discussion of which I shall pursue much the same general 
method that I followed in the preceding book, with regard 
to the redress of civil injuries . by, first, pointing out the 
several courts of criminal jurisdiction, wherein offenders may 
be prosecuted to punishment, and by, secondly, deducing 
down, in their natural order, and explaining, the several 
proceedings therein 

First, then, m reckoning up the several courts of criminal 
jurisdiction, I shall, as m the former case, begin witli an 
account of such, as are of a public and general jurisdiction 
throughout the whole lealni \ and, afterwards, proceed to 
such, as aie only of a private and jurisdiction, and 

confined to some particulai parts of the kingdom 

I In our inquiries into the criminal courts of public and 
general juiisdiction, I must m one respect pursue a different 
order from that m which I considered the civil tribunals 
For there, as the several courts had a gradual subordination 
to each other, the superior correcting and reforming the errors 
of the inferior, I thought it best to begin with the lowest, and 
scT ascend gradually to the couits of appeal, or those of the 
250 3 most extensive poweis. But as it is contrary to the genius 
and spirit of the law of England, to suffer any man to be 
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tried twice for the same offence in a criminal way, especially 
if acquitted upon the first trial , therefore these criminal 
courts may be said to be all independent ot each other , at 
least so far, as that the sentence of the lowest of them can 
never be controlled or reversed by the highest jurisdiction in 
the kingdom, unless for error in matter of law, appaient 
upon the face of the record , though sometimes causes may 
be removed from one to the other before trial And there- 
fore as, m these courts of criminal cognizance, there is not 
the same chain and dependence as in the others, I shall rank 
them according to their dignity, and begin with the liighest 
of all , VIZ 

1 The high court of imrliameni , whicli is the supreme 
court in the kingdom, not only for the making, but also for 
the execution of laws , by the trial of great and enormous 
offenders, whether loids or commoners, in the method of 
parliamentary impeachment As for acts of parliament to 
attaint particular persons of treason or felony, or to inflict 
pains and penalties, beyond or contrary to the common law, 
to serve a special purpose, I speak not of them ; being to all 
intents and purposes new laws, made ^7016 natUy and by no 
means an execution of such as are already in being But an 
impeachment before the lords by the commons of Great 
Britain, in parliament, is a prosecution of the already known 
and established law, and has been frequently put m practice ; 
being a presentment to the most high and supreme court of 
criminal jurisdiction by the most solemn grand inquest of 
the whole kingdom A commoner cannot however be im- 
peached before the lords for any capital offence, but only 
for high misdemesnors ^ a peei may be impeached for any 

• 1 Hal P C *150 And when afterwards, in the same par- 

^ Wlien, in 4 Edw lU , the king de- liament, they were prevailed upon, in re- 
manded the earls, barons, and peers, to spect of the notoriety and heinousness of 
give judgment against Simon de Berc- his crimes, to receive the charge, and to 
ford, who had been a notorious accom- give judgment against him, the following 
plice in the treasons of Roger earl of protest and proviso was entered m the 
Mortimer, they come before the king Parliament-roll And it is assented 
in parliament, and said all with one and accorded by our lord the king, and 
voice, that the said Simon was not all the great men, in full parliament, 
their peer , and therefore they were not ** that albeit the peers, as judges of the 
bound tojudgehun as a peer of the land, parliament, have taken upon them m 
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crime. And they usually (m case of an impeachment of a 
peer for treason) address the crown to appoint a lord high 
steward for the greater dignity and regulaiity of their pro- 
ceedings, which high steward was formerly elected by the 
peers themselves, though he was generally commissioned by 
the king , but it hath of late years been strenuously main- 
tained'*, that the appointment of an high steward in such 
cases IS not indispensably necessary, but that the house may 
proceed without one. The articles of impeachment are a 
kind of bills of indictment, found by the house of commons, 
and afterwards tried by the lords , who are in cases of mis- 
demesnors considered not only as their own peers, but as the 
peers of the whole nation This is a custom derived to us 
from the constitution of the antient Germans , who in then 
great councils sometimes tried capital accusations relating to 
the public licet apud consilium accusate quoque^ et discrimen 
“ capitis intendjCTc'^ ” And it has a peculiar propriety in the 
English constitution, which has much iinprovetl upon the 
antient model imported hither fiom the continent For 
though in general the union of the legislative and judicial 
powers ought to be more carefully avoided yet it may hap- 
pen that a subject, intiusted with the administiation of public 
affairs, may infringe the rights ol the people, and be guilty of 
such crimes, as the ordinary magistiate either dares not or 
C 261 ] cannot punish. Of these the representatives of the people, 
or house of commons, cannot propeily because their 

constituents aie the paities injured and can theiefoie only 
impeach But before what court shall this impeachment be 
tried I Not before the ordinary tribunals, which would 
naturally be swayed by the authority of so powerful an ac- 


** the presence of our lord the king to 
** make and render the said judgment, 
** yet the peers who now arc, or shall be 
** in time to coine,be not bound or charg- 
" cd to render judgment upon others 
** than peers , nor that the peers of the 
land have power to do this, but thereof 
“ ought e\er to be discharged and ac- 
** quitted , and that the aforesaid judg« 
ment now rendered be not drawn to 
“ example or consequence in time to 
** coma, wherfeby ib£ said peers may be 


charged heredfler to judge others than 
“ their peers, contrary to the laws of the 
land, if the like case happen, which 
** Cod forbid ” (liof Part 4Ed III 
n & 6 2 Brad Hist 1 90 Selden 

judic in pari ch 1 ) 

•= I Hal P C 3^0 
“ Lords* Journ 12 May 1679 Com 
Journ 15 May 1679 Post 142, 

* Tacit de mar Germ 12 

* See Vol I pag 269 
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cuser Reason therefore will suggest, that this branch of the 
legislatuie, which represents the people, must bring it"s 
charge before the other branch, which consists of the nobility, 
who have neither the same interests nor the same passions as 
popular assemblies^ This is a vast superiority, which the 
constitution of this island enjoys, over those of the Giecian or 
Roman republics , where the people were at the same time 
both judges and accusers It is piopei that the nobility 
should judge, to insure justice to the accused, as it is proper 
that the people should accuse, to insure justice to the com- 
monwealth And theiefore, among other extraordinary cir- 
cumstances attending the authority of this court, there is one 
of a 'very singular nature, which was insisted on by the house 
of commons m the case of the earl of Danby m the leign of 
Cluiiles II and it is now enacted by statute 12 & 13 W III 
c 2 that no paidon undei the great seal shall be pleadable 
to an impeachment by the commons of Gieat Biitaiu in 
pailiamerit' (3) 

S Montcsq Sp L xi 6 * See ch 31 

Com Journ 5 May 1679 


( 3 ) In the cast of the impeachment ofWarien Hastings, it was deter- 
mined that an impeachment did not abate by a dissolution of parliament 
The high court of parliament was affirmed to exist at all times, and although 
from a dissolution or other causes it might not always be sitting to do justice, 
It was always open lor the reception of nppeils and writs of error The 
peers, who were the judges (it was said), had their authority inherent in 
their order, and independent of the actual sitting of parliament, and the 
prosecutors were not merely the members of the house of commons, but 
all the commons of England, who though they might be deprived of their 
organ by a dissolution, did not thereby lose their right of acting, and might 
resume the exercise of that right as soon as they were furnished with a new 
organ by the assembling of a new parliament It cannot lie denied, on the one 
hand, that there are soifie difficulties in coming to this conclusion , but, on 
the other, it is certain that the right of impeachment would have lost half 
its value, if a contrary determination had been come to , and it seems also 
certain that, in formei times, when the duration of a parliament seldom ex- 
ceeded a month, impeachments must have been absolutely nugatory, it a 
dissolution had abated them The debates on this interesting subject^ 
which were very learned and able, may be seen very well summed up, and 
the determination itself learnedly advocated, m the Ann Reg for 1791 
vol xxxm 

The student will not understand the stat of W III as restraining the pre- 
rogative of the crown as to pardoning after judgment on an impeachment 
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2. The court of the Imd high stemrd of Great Britain*^ is 
a court instituted for the trial of peers, indicted for treason or 
felony, or foi misprision ot either Tlie office of this great 
magistrate is very antient , and was formerly hereditary, or 
at least held foi life, or dum hene se gehserit but now it is 
usually, and hath beon for many centuries past"^, granted 
pro hac vice only , and it hath been the constant practice (and 
therefore seems now to have become necessary) to grant it to 
[ 262 ] a lord of parliament, else he is incapable to tiy such delin- 
quent peci". When such an indictment is therefore found 
by a grand jury of freeholders m the king’s bench, or at the 
assises before the justices of ojei and turmne), it is to be 
removed by a writ of cutioiaii into the court of the lord lugli 
steward, which only lias power to determine it A peer may 
plead a pardon befoie the couit of king’s bench, and the 
judges have power to allow it, in order to prevent the trouble 
of appointing an high steward, merely foi the pin pose of 
leceiviiig such plea. But he may not plead, in that infeiior 
court, any other plea , as guilty or 7iot guilty, of the indict- 
ment, but only m this couit because, m consequence of such 
plea, It IS possible that judgment of death might be awarded 
against him The king therefoie, in case a pcei be indicted 
for treason, felony, or misprision, creates a lord high steward 
jprohac vice by commission undei the gieat seal, which recites 
the indictment so found, and gives his giace power to leceive 
and try it, secundum legem et consuetudinem Anghae Then, 
when the indictment is regulaiJ^ lemoved, by writ of ceitwrari, 
commanding the inferior court to certify it up to him, the lord 
high steward directs a precept to a serjeant at arms, to sum- 
mon the lords to attend and try the mdicted peer This 
precept was formerly issued to summon only eighteen or 
twenty, selected from the body of the peers then the number 
came to be indefinite , and the custom was, for the lord high 
steward to summon as many as he thought proper, (but of 

^ 4 Inst 58 2 Hawk PC c 2 § 1 sage seigneur d*estre le grand seneschal 
c 44 § 1 2 Jon 54 Angleterre ; qui — doit faire un pre- 

^ 1 Eulstr 198 cept ;;ur/aire t^nir xr seigneurs, om 

“ Piyn on 4 Inst. 46 xvin, (Yearb 13 Hen VIII 11) 

" OMand un seigneur de parlement See Staundf P C 152 3 Inst 28 

icrra arrein de treason ou felonpy le roy 4 Inst 59 2 Hawk PC c 2, § 1 

par sts Uttres patents /era un grand et Barr. 234 287 4th Ed. contra 
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late years not less tlian twenty-three® (4), ) and that those 
lords only should sit upon the tiial which threw a monstrous 
weight of power into the hands of the crown, and this it’s 
great officei, ol selecting only such peers as the then predo- 
minant party should most appiove of And accoidingly, 
when the eail of Cl iieiiclon fell into disgrace with Chailcs tl , 
there was a design formed to piorogiie the p.irliament, m [ 263 ] 
oulei to tiy him by a select number ot jieeis , it being iloubtcd 
whethei the whole house could be induced to fall m with the 
views of the coiut ^ 13iit now by statute 7 W JL c 3 upon 
all tiials ofpeeis foi ti<^ason or mispiision, all die peer^ who 
have a light to sit and vote in pailiamcnt shall be summoned, 
at least twenty days beloie such trial, to appear and vote 
therein, .ind t veiy loid appuumg shall vote m the tiial of 
such peci, fiist taking the oatlis of allegiance and supremacy} 
and subset ibmg the dcclaiation iiganist popery 

During the session of paihament the Uial of an indicted 
peer is not piopeily in the conit of the loid high stewaid, but 
before the court last mentioned, of our lord the Ai?ig injiarlta- 
merit ** It is true, a loid high stcwaid is always appointed in 
tliat case, to legulatc and add weight to the pioceedings but 
he IS lather in the natiiie of a speaker pi o tcriipor t, oi chan man 
of the court, than the judge of it , for the collective body of 
the peers aie therein the judges both of law and fact, and the 
Ingh stewMid has a vote with the rest, m light of his pcciagc 
But m the couit of the lonl Ingli stcwaid, winch is held in 
the recess of parliament, he is the sole judge of matteis of law, 
as the lords tiiois aie m matteis of fact, and as they may not 
intei fere with him in legulatmg the proceedings of the couit, 
so he has no right to iiiteimix with them m giving any vote 
upon the trial *■ Therefore, upon the conviction and attainder 
of a peel foi minder in full pailiamcnt, it hath been holden 
by the judges ", that in case the day appointed in the judgment 

° Kelynge 56 State Trials, Vol IV 214 232, 1 

P Carte’s hfe of Ormonde, Vol II ® Fost 139 
^ Fost 141 

(4) “ Because that is the least number to be sure of twelve to be of one 
mmd,’* and though the veidict is by the majority, yet that majority must 
consist of twelve at the least Kelynge 56, 
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for execution should lapse before execution done, a new’ time 
of execution niiy be appointed by either the high court ot 
parliament duruig it’s sitting, though no higli steward be 
existing , 01 , in the recess ot parliament, by the court of king’s 
bench, the rccoid being removed into that couit. 


[ 264 ] Ir has been a point ot some coiitio\eisy, whethei the 
bishops have now a right to sit in the court of the lord high 
steward, to try indictments of tieason and mispusioii fe’omc 
incline to imagine them included iindei the general woids ot 
the statute ot king William, all peeis, who have a light to 
“ sit and vote in pailiament ” but the expiession had been 
much clearer, if it had been, “all and not, all 

for though bishops, on account of the baronies annexed to 
then bishopncks, aie cleaily lords ot parliament, yet, then 
blood not being ennobled, they aie not uni vei sally allowed to 
be peers with the temporal nobility and perhaps this woid 
might be inseited purposely with a view to exclude them 
Howevei, theie is no instance of then sitting on trials tor 
capital offences, even upon impeachments oi mdictmeiits in 
full pailiament, much less in the couit wc aie now ti eating 
of, foi indeed the) usiiall) withdraw voinntaiil), but entei a 
protest dedal mg then light to stay It is obseivable that, in 
the eleventh chaptei ot the constitutions ot Clarendon, made m 
parliament 1 1 Hen II , they aie expicssly excused, ralhei than 
excluded, fiom sitting and voting in trials, when they come to 
concern life oi limb episcopi siait caeieri haio7ie\, dibuit 
“ inter esse jndiciis aim haronihus^ quousque per vcniatnr ad dimi- 
nutionem mernbronm^ vel ad mortem ” and Becket’s quaiiel 
with the king Iiereupon was not on account of the exception, 
(which was agreeable to the canon law,) but of the general rule, 
that compelled the bishops to attend at all And the deter mi- 
nation of the house of lords in the earl ot Danby’s case \ which 
hath ever since been adhered to, is consonant to these constitu- 
tions, “ that the lords spiiitual have a right to stay and sit in 
‘‘ court in capital cases, till the court proceeds to the vote of 
“ guilty, or not guilty ” It must be noted, that this resolution 
extends only to trials zn full parliament for to the court of the 
Igri hijh steward (in which no vote can be given, but merely 


* Lords’ Joura 15 May 1679 
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that of guilty, or not guilty,) no bishop, as such, ever was or 
could be summoned, and though the statute of king William 
regulates the proceedings in that court, as well as in the [ 265 ] 
couit ot pailiament, yet it nevei intended to new-model or 
altei It’s constitution, and consequently does not give the 
lords spiritual any right m cases of blood which they had not 
before'' And what makes then exclusion moie reasonable 
IS, that they have no right to bo tried themselves in the court 
of the lord higli stewaid'’^, and tlierefoie suiely ought not to 
be judges there For the piivilege of being ijms tiled de- 
pends upon nobility of blood, rathei than a seat in the house 
as appeals from the trials ot popish loids, ot lords undei age, 
and (since the union) of the Scots iiobilitj, though not in the 
number of the sixteen, and fiom the tnals of females, such 
as the queen consoit or dowagei, and of all peeresses by 
bath, and peeresses by marriage also, unless they have, when 
dowagei s, disparagetl themselves by taking a commoner to 
then second husband (5) 

^ The couit of hcTick"^, concerning the nature of 

which we paitly inquired in the preceding book^, was (we 
may remembei) divided into a c?o'wn side, and a jilt a side 
And on the ciown side, or ciown ofhee, it takes cogm7ance 
of all ciiminal causes, fiom high tieason down to the most 
trivial misdcmesnor or bleach ot the peace Into this court 
also indictments fiom all mfeuoi couits may be lemoved by 
writ of cotiotmii and tiled either at bai, or at msi priits^ 
by a juiy of the county out of which the indictment is 
brought (6) The judges of this court aie the supreme 

« Fost 248 * 4 Inst 70 2 Hal P C 2 2 Hawk P C 6 

'^Bro Abr t Truil 142 y See Vol III pag 41 

(5) See Vol I p 401 

(6) The court of king’s bench possesses the power in all cases where it 
appears that an impartial trial cannot be had in the county out of which 
the indictment is brought, to direct the trial to be had in some other county 
And by the 38 G 5 c 52 it is provided, that in all indictments removed into 
the king’s bench hy certioraUi and m all informations filed theie, if the 
venue be laid iii any city or town corporate, the court, at the instance of 
the prosecutor oi defendant, may, if it think proper, direct the »sue to be 
tried by a jury of the next adjoining county London, Westminster, Squth- 
wark, Bristol, and Chester ere entirely exempted from the operation of tbii 
act, and Exeter, except in case of indictments removed by certioran* 

X 2 
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coroners of tbe kingdom And the court itself is the prin- 
cipal court of criminal jurisdiction (though the two former 
’^are of greatei dignity) known to the laws of England For 
which reason by the coming of the court of king s beoch into 
any county, (as it was lenioved to Oxford on account of the 
sickness m 1665,) all former commissions of oye) and tetmtne)^ 
and geneuil gaol deliveiy, are at once absorbed and deter- 
mined ipi^o Jado in the same manner as by the old Gothic 

C 266 ] and Saxon constitutions, ^^jmexetn^toohtinuit, quievisse omnia 
infeiwia judicia^ dicente jus legd (7) 


Into this coiiit of kirmS bench liath levertcd all that 
good and salutaiy ol the jiiiisdiction ot tlio couit ot 
diamher , camel a stellata^ which wis a coiut of vejy aiitient 


^ fetiernliook, I I c 2 
* Ihujii said (Lamb 151 Wo 

have been so c-illtd, either from the Sax- 
on word pteopan, to Tietr or govern , — 
or from Its punishing the cnmen \telho~ 
TialnSy or coscnage , — or because tlie 
room wherein it sate, the old council- 
ehamber of the palace ot WcstTninsttr, 
(Lamb 148 J which is now converUd 
Into the lottcrj -office, and forms the east- 
ern side of New Palace yard, was full ot 
win^nvs , — or (to which sir Ldward 
Coke, 4 Inst 66 accedes) bccwisi. hapl^ 
the roof thereot was at the lirst g irnished 
with gilded btars As all these arc mere- 
ly conjectures, (for no stars arc now in 
the roof, nor are any said to have re- 
mained there so hte as the reign of queen 


Elizabeth,) it may be allowable to pro- 
pose another conjectural etymology, as 
plausible peihaps as any of them It is 
well known that before the banishment 
ot the Jews under Edward I their con- 
tracts and obligations were denominated 
in our antient records starra or 
from a corruption ol the Hebrew word 
shtlari a co\enaiit, (lovey’s Angl ju~ 
(idle 22 Scldcn, tit of hon ii 34 
TTjcnr Fbraic i 14 ) These starrs, by 
an ordmanee of Richard the first, pre 
served by Hoveden, were commanded 
to he eni oiled ind deposited in chests, 
under three keys m certain places , one, 
and the most considerable, of which was 
in the king’s exchequer at Westminster, 
and no starr was allowed to be valid un- 


(7) Lord Hale observes, that the king’s bench by coming into any county 
does not determine any other commission, but suspends its session during 
the teun, and that m vacation-tune the commissioners may proceed again 
upon their former commission A special commission, he observes also, 
may sit m term.time in the county where the king’s bench sits, but then tho 
king’s bench must adjourn during its session 2 Hal P C 4 See also 
2 Hawk PC c 5 s 3 to the same effect 
And the 25 G 3 c 18 has provided that the session of oyer and terminer 
and gaol delivery of the gaol of Newgate, for the county ol Middlesex, shall 
not be discontinued by the sitting of the king’s bench at Westminster in 
term The 520 5 c 48 has made a similar provision for the sessions of 
the peace and of oyer and terminer, before the justices of the peace for the 
same county 
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original but new-modelled by statutes 3 Hen VII. c 1 and 
21 Hen VIII. C.20 consisting of divers lords spiritual and 
tempoial, being privy counsellors, together with two judges 
of the courts of common law, without the ^ntel^entlon of any 
jury. Their jurisdiction extended legally over riots, perjur}, 
misbehaviour of sheiilTs, lod other notou »as inistlciacsiiors, 
contrary to the laws ot the land Yet, tlii was afteiwaids, 
(.IS lord Clarendon infoim us^) stictclud * to th . asseiting 
of all pioclamations, and ordei'. of stnt to the vindi< atine 
of illegal commissions, and grants ol non praies, holding 
for honourable that whicli pleased, and foi inst ihst which 
piofited, and becoming both a couit oi law to deteimme 
“civil lights, and a coint ot levenue to eniich the treasury, 
“ the council table by pioclamations enjoining to the people 
“ that which was not enjoined by the laws, and prohibiting 
tbat which was not prolnbitcd , and the star-chambci, which 
“ consisted of the same persons in different rooms, censuring 
“ the bleach and disobedience to those pioclamations by \ery 
“ great fines, imprisonments, and coiporal seventies so that 
any disrespect to any acts ot state, or to the persons of 
“ statesmen, was in no time more penal, and the foundations 
“ ot light ncvei more m danger to be dcstioyed ” For which 
reasons It was finally abolished by statute 16 Car I c 10 to 
the general joy of the whole nation'^ 


less it \vere found in “lome of the said 
repositories ( Mem or and tn Siarc J* 

(y Ed 20 1 piehxed to Miynard s j c ii - 
book ot Edw IT fol 8 IVl idov, hist 
exch c VII § 1, 5, 6 ) llic room "it 
the exchequer where the chests contain- 
ing these Starrs were kept, wis probxbly 
c died the sinrr-c/iani6t) vnd when the 
Jews were expelled the Lingdoni, wis 
applietl to the use ot the king’s couned, 
sitting in their judicial capacity lo 
tonfiim this, the first tune the stari- 
chamber is mentioned in uiy record, it 
is said to have been situated ue ir the 
receipt of the exchequer at Westminster, 
(the king s council, his chancellor, trea- 
surer, justices, and other sages, were 
assembled tnla i haumh e dc^ cstcilcs 2 >rcs 
la rescupt la irtUnunslcr — Claus 11 
Edw III n 13 ) For in process of 

X 


time, when the meaning of the Jewish 
Starrs was forgotten, the word stnr-dunn~ 
hi! was natur illy rendered in! iw-fieiuh, 
ta cliaumhrc dts estcilLs, and in law-latiii 
cimcra otdlata , which continued to be 
the style in latin till the dissolution of 
that court 

^ Lamb Auh 156 

Hist of Reb , book 1 and 3 
Ihc just odium into whieli thi> 
tiibunil had f illen before its dissolii 
tion, has been the occasion that few me- 
morials have, reached us of it’s n iturc 
juiiscliction, and practice, except such 
as, on account of their enormous op- 
pression are iccordcd in the histones of 
the times riicrc, arc, however, to be 
met with some repo Its of it’s proceed- 
ings m Dyei, Croke, Coke, and other 
reporters of that age, and some m ma- 

3 
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4 The court of chivalry^ of which we also formerly 
^poke^ as a mihtaiy court, oi court of honoui, when held 

before the earl marshal only, is also a criminal court, when 
held before the loid high constable of England jointly with 
the earl marshal And then it has jurisdiction over pleas of 
life and membei, arising m matters of arms and deeds of war, 
as well out of the realm as within it But the criminal, as 
well as civil part of it’s authority, is fallen into entire disuse 
there having been no permanent high constable of England 
(but only liac vice at coronations and the like) since the 
attamdei and execution of Staffoid duke of Buckingham in 
the thirteenth year of Henry VIII , the authority and 
charge, both in war and peace, being deemed top ample for a 
subject so ample, that when the chief justice Fincux was 
asked by king Heniy the eighth, how fai they extended, he 
declined answering , and said, the decision oi that question 
belonged to the law ol arms, and not to the law ot England®, 

5 The high court of admtraUy^^ held before the lord high 
admiial of England, pr his deputy, stiled the judge of the 
admiralty, is not only a couit of civil but also of criminal 
juiisdiction This couit hath cognizance ol all ciimes and 
offences committed eitliei upon the sea, oi on llie coa'its, out 
of the body oi extent of any English county, and by statute 
I 5 R 1 C II c 3 of death and mayhem happening m great ships 
being and hovering m the mam stream of gicat iiveis, below 
the budges of the same livers, which are then a soit of poits 
Ol havens, suclx as are the ports of London and Gloucestei, 
though they he at a great distance from the sea But, as this 
court proceeded without jury, in a method much conformed 
to the civil law, the exeicise of a cummal jurisdiction thcie 
was contiaiy to the genius of the law of England, inasmuch 
as a man might be theie depiived of his life by the opinion 
of a single judge, without the judgment of his peers And 

nubcripl. of ^hidi the author hath two, Gray’s Inn, an eminent practitioner 
one from 40 Eliz to 13 Jac I , the other therein (8) and a short account of the 
for the first three years of king Charles same, with copies of all it’s process, may 
and there is in the British Mu'jcum also be found in 18 Rym Foed 192 &Ck 

(Harl MSS. Vol I N°122G)avuy ^ 4 J Hawk P C c4 

full, methodical, and accurate account f See Vol III pa^ 68 

of the constitution and course of this « Duck de autkont jur cw 

court, compiled by William Hudson of 4 Inst 134 147 

(ft) This IS now published m the second volume of the ColUctanea Jui tdicr. 
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besides, as innocent persons might thujs fall a sacrifice to the 
caprice of a single man, so very gross offenders might, and 
did frequently, escape punishment for the rule of the civil [ 269 ] 
law is, how reasonably I shall not at present inquire, that no 
judgment of death cun be given against offendeis, without 
proof by two witnesses, oi a confession of the fact by them- 
selves This was always a great offence to the English 
nation, and theiefore in the eighth yeai of Ileniy VI it 
was endeavoured to apply a lemcdy in pailiaincnt winch 
then miscariicd foi want of the loyal assent Ilowevei, by 
the statute 28 Hen VJII c 15 it was cnacUd, that these of- 
fences should be tiled by coinmissioneis of oj/ t and fn miner, 
under the king’s gieat seal, namely, the admiral or his 
deputy, and tliice ot foui nioie, (among whom two common 
law judges aie usiiilly appointed,) the indictment being first 
found by a giaiid juiy of twelve men, and aftei wards tned by 
a petty juiy and that the course of pi occed mgs should be 
according to tlie law of the land This is now the only 
method of tiyiiig inaiiiic felonies in the court of admiralty 
the judge of the admiralty still piesiding therein, as the lord 
mayoi is the picsident of the session of otjef and tamme? in 
London (9) 

These five courts may be held in any part of the kingdom, 
and then juiisdiction extends over crimes that arise thiough- 
out the whole of it, from one end to the other What follow 
aie also of a general nature, and universally diffused over the 
nation, but yet aie of a local juusdictioii, and confined to 
paiticiibr districts Ot which species aic, 

6, 1 The cointsof 0^0 and terrmna, and general gaol de- 
livery' which aie held befoie the king’s commissioners, 

' 4 Inst 162 I 6 S 2 Hal PC pp 22 Si 2 Hawk P C cc 5, 6 

(9) The 27 H 8 c 4 extended only to the offences of piracy, robbery, 
murder, and manslaughter, the 2811 8 c 15 embraces treasons, felo- 
nies, robberies, murders, and confederacies, but the 39 G 3 c 37 enacts, 
that all offences committed on the high seas out of the body of an> county, 
shall be enquired of under the commission described m the text And the 
46 G 3 c 54 enables the king to issue a similar commission to any such 
four persons as the lord chancellor shall approve of fortiying such offences, 
m the same manner, in any of his majesty’s idands, plantations, colonies, 
dominions, forts, or factories 

\ ^ 
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among whom are usually two judges of the courts at West- 
minster, twice m every year in every county of the kingdom , 
except the four not them ones, whete they are held only once, 
and London and Middlesex, wherein they are held eight 
times (10) These were slightly mentioned in the ]>recedmg 
book*" We then observed, that, at what is usually cilled 
the assises, the judges sit by vn tue ot five several authorities 
two of winch, the comnnssioii of as^isc and it^s attenddiit juris- 
[ 270 ] diction of pniis, being principally of a civil natuie, were 
then explained at laige , to whitli I shall only add, that these 
justices ha\e, bj' vntue of seveial statutes, a ciimnial juris- 
diction also, in cei tain ‘special cases ’ The thnd, which is 
the commission of the 2)taci, was also treated of in a formei 
volume when wc inqinicd into the nature and office ot a 
justice of the peace I sihill only adtl, that all the justices of 
the peace of any county, wheicin the assises are held, aie 
bound by law to attend them, or else aie liable to a fine, in 
Older to letuin lecognizances, &c and to assist the judges m 
such matters as lie within then knowledge and jiuisdiction, 
and in which some of them have probably been concerned, 
by way ot previous examination But the louitli authority is 
the commission ot oyet and teiminey ", to hear and determine 
all treasons, felonies, and misdemesnois Tins is directed to 
the judges and seveial otheis, oi any two ot them, but the 
judges or serjeants €it law only are of the quorum^ so that the 
lest cannot act without the presence of one ot them The 
woids of the commission aie, “ to niqinie, hear, and detei- 
inine ” so that by virtue of this commission they can only 
proceed upon an indictment found at the same assises ; foi 
they must fiist inquire by means of the gi and jury or inquest, 
before they aie empowered to hear and determine by the help 
of the petit jury Therefore they have, besides, fifthly, a 
commission of gcnei al , which empowers them 

to tiy anddelnei every prisoner, who shall be m the gaol 

See Vol HI pag 60 “ See Appendix, § 1 

1 2 Hal P C 39 2 Hawk P C. c 7 ® Ibid 

^ See Vol I pag 351 


(10") It has been usual lately to hold the courts of oyer and termmei and 
geneial gaol delivery twice in the year m the four northern countie”, and 
three tunes in the counties which form the home circuit 
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when the judges arrive at the circuit town, whenever or befoic 
whomsoever indicted, or for whatever ciime commuted It 
was antiently the course to issue special writs of gaol dehvciy 
for each paiticular prisoner, which were called the writs de 
hono et inalo p but these being found inconvenient and op- 
pressive, general commission tor all the prisoners has long 
been established in their stead So that, one way or othei, 
the gaols are in gcneial cleared^ and all offenders tried, 
punished, or delivered, twice m eveiy jeai a constitution of 
singiilai use and excellence Sometimes also, upon uigent [ 271 ] 
occasions, the king issues a special oi extraordinary com- 
mission of o^^er and terminer^ and gaol ddivfty, confined to 
those offences which stand iii need of immediate inquiry and 
punishment upon which the couise of piocceding is much 
the same, as upon gcneial and oidinaiy commissions Foi- 
merlv it was held, in puisuanco of the statutes 8 Ric II c 2. 
and 33 Hen VIII c 4 that no judge or othei lawyer could 
act in the commission of oyer and terminer^ or in that of gaol 
deliveiy, within his own county wlieie he was born or inha- 
bited, in like inaniiei as they aie prohibited from being 
judges of assise and determining civil causes But that local 
paitiality, which the jealousy of our ancestors was careful to 
prevent, being judged less likely to operate in the trial of 
crimes and inisdemesnois, than m matters of property and 
disputes between party and party, it was thouglit proper by 
the statute 12 Geo II c 27 to allow any man to be a justice 
of oyer and terminer and general gaol delivery within any 
county of England (H) 

8 The court of general sessiom of the peace^ is a 

court that must be held m every county once in eveiy quartei 
of a yeui ; which by statute 2 Hen V c 4 is appointed to be 
in the fiist week after michaelmas-day , the fiist week after 
the epiphany , the first week after the close of easter , and m 
the week after the tianslation of St Thomas the martyi, oi 
the seventh of July (12) It is held before two or more jus- 

P 2 Inst 43 4 Inst 170 2 Hal P C 42 2 Hawk P C c 8 

(n) See Vol III p 60 n 18 

(12) By the 54 G 5 c 84 the Michaelmas quarter sessions are directed 
to be holden m the first week after the 1 ith of October And for the more 
speedy dispatch of businebs the 59 G 3 c 28 has empowered the court, 

* whenever 
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tices of the peace, one of whom must be of the qmnm. The 
jurisdiction of this couit, by statute 34'Edw. Ill c 1, ex- 
tends to the tiyjng and determining all felonies and trespasses 
whatsoever though they seldom^ if evei, tiy any greater of- 
fence than small felonies within the benefit of clergy ; then 
commission piovitling, that if any case of difficulty arises, 
they shall not pioceed to judgment, but in the presence of 
one of the justices of the doiirt of king’s bench or common 
pleas, oi one of the judges of assize And therefore mur- 
deis, and othei capital felonies, arc usually i emitted foi a 
272 ] more solemn trial to the assises They cannot also try any 
new-created offence, without express power given them b^ the 
statute which ci eates it ( 1 3) Hut there are many offences and 
paiticular matters, which by parliculai statutes belong pro- 
perly to this jiujsdictioii, and ought to be prosecuted in this 
court; as the smaliei misdcmcsnors against the public oi 
common wealth, not amounting to felony , and especially of- 
fences relating to the game, highways, alehouses, bastaid 
chikhcn, the settlement and provision for the pool, vagrants, 
seivants’ wages, appi entices, and popish lecusants^ Some 
of these are pioceeded upon by indiLtment , and others in a 
summaiy way by motion and ordei theicupon, which oidei 
may for the most pait, unless guarded against by paiticular 
statutes, be lemoved into the court of king’s bench, by a wiit 
of coho^an facias^ and be theieeithei quashed or coniiimed 
The lecords oi tolls of the sessions aie committed to thecus- 

’’ 4 IMod 379 Salk 40G X/ord ' Stc Ijainb lrd^^rc/lar^//rt and Burn’s 
lldvm 1144 JuitiCL 

whenever the business seems likely to occupy more than three days, includ- 
ing the day of assembly, to select two or more justices, one being of the 
quorum, who shall sit apart and proceed with the matters allotted to thent, 
at the same time that the couit is disposing of the remainder of the 
business 

(13) Justices of the peace derive their po^ver partly from the king’s com- 
mission, and partly from several statutes the former gives them j'lirisdic- 
tion in all common law offences, which involve or tend to an actual breach 
of the peace, the latter, of course, extend only to the cases which they 
severally provide for Thus they may under their commission try the 
offence of libel, because that has \ manifest tendency to actual breach of 
the peace perjury at common law they cannot, because that pi oduces only 
u constructive breach , but perjury under the statute of 5 Eliz c 9 they 
can, because that statute, § 9 , expressly gives the power 
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tody of a special officer denominated the custos rotulorurriy who 
IS always a justice of the quorum , and among them of the 
quorum (saith Lambard “) a man for the most part especially 
picked out, eithei for wisdom, countenance, or credit The 
nomination of the custos rotulorum^ (who is the principal civil 
office! Ill the county, ns the lord lieutenant is the chief in mih- 
tar j/ command) is by the king’s sign manual and to him the 
nomination of the clerk of the peace belongs , which office he 
IS expressly foi bidden to sell for money * 

In most corporation towns theic are quai tci -sessions kept 
before justices of their own, within then lespective limits 
whicli have exactly the same authority as the geneial quaiter 
sessions of the county, except in a very few instances , one of ' 
the most considei able of which is the nnittci of appeals from 
01 dels of icmoval of the poor, which, though they be liom 
the ordcis of coiporation justices, must be to the sessions of 
the county, by staiite 8&9W III c 30 In both coipoia- 
tions and counties at laige, there is sometimes kept a special 
oi petty session, by a few jnstites, for dispatching smnllei [ 273 ] 
business in the ncighboiuhood between the times of the ge- 
neral sessions , as, foi licensing alehouses, passing the ac- 
counts of the parish officeis, and the like (14) 

b ^ c 3 * Stat S7Hon VIII c 1 

St 1 c 2J 

(12) The author speaks of a special or petty session, as if they meant the 
same thing, which is not the cast Every county is> divided into certain 
divisions, and though the legil qualities of a division arc not very well 
ascertained, yet the thing itself is iccognised a gicat number of acts of 
parliament, ind is for practical purposes sufficiently defined The justices 
residing in each division, although their commission undoubtedly extends 
over the whole county, yet, except at general or quarter sessions, ordinarily 
confine themselves to matters arising within the division Within this 
limit they have generally one or more stated places where they meet at 
certain stated times, monthly or oftener, as the public business may ordi- 
narily require, and there they transact all such affairs of a summary nature 
as by law require the presence of more than one justice, and yet need not 
be done at a general quarter or special sessions These meetings are pro- 
perly petty sessions, and as they are held at fixed times and places, no notice 
is necessary for the assembling of them It is a mistake, howevei, to sup- 
pose, though the notion of a division may not he \eiy clearly ascertained in 
law, and the powers of tlie magistrates there are thus limited, that any two 
or more justices may at this day, of their own authouiy, subdivide an exist- 
ing 
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9. The sheriff's oi rotation, is a court of record, 

held twice every yeai withnia month after eastei and michael- 
mas, befoie the sheriff, in different parts of the county , being 
indeed only the tiiin of the sheriff to keep a courtdeet in each 
respective hundred This thei efore is the great court-leet 
of the county, as the county-court is the court-baron . for 
out of tins, foi the ease of the sheiiff, was it taken 

10 Thf cowt-leety oi vie^jo fffi ank’pltdgo.^^ which is a court 
of rfecoid, held once in the yeai and i^ot oftener'^, within «i 
particular bundled, loidship, oi maiioi, before the steward of 
the leet being the king's couit granted by charter to the 
lords of those hundieds oi manors. Its original intent was 
’ to view the frankpledges, that is, the freemen witlim tlic 
libeity, who, (we may remember^,) accoiding to the institu- 
tion of the gieat Alfred, were all mutually pledges for the 
good behavioui of each other Besides this, the preservation 
of the peace, and the chastisement of diveis minute offences 
against the public good, are the objects both of the court-leet 
and the sheriff's touin, which have exactly the same juris- 
diction, one being only a laiger species of the othei , extending 
o\ei moie territory, but not ovei more causes All fiee- 
holders within the precinct aie obliged to attend them, and 
all persons commoiaiit therein, which coinmoiancy consists 
m usually lying there a regul vtion, which owes its original 
to the laws of king Canute “ But persons under twelve and 
above sixty years old, peers, clergymen, women, and the 
king's tenants m ancient demesne, aie excused fiom attend- 

^ 4 Inst 259 2 Hal P C C9 ^ Mirror, c 1 § 10 

J Hawk P C c 10 ^ See Vo! I pag 113 

^ Mir cl § IS and 16 * part 2 c 19 

* 4 Inst 261 2 Hawk PC c 11 


mg division, and establish a petty session , things ordered by law to be dont 
at petty sessions, would not be legally done at such a meeting if v Justices 
of Devouy 1 B (fcA 588 Special sessions are meetings held by the jiatices 
of a division foi some especial purpose, by notice specifying the time, and 
place, and purpose These are held in pursuance of sundry statutes direct- 
ing particular things (the dneision of highways, for instance) to be done at 
such meetings As the time and place of these meetings are occasional, 
and vary with the object, i re isonnblc notice to all the magistrates of 
the division is necessary to render the orders made there valid See 
R V Justices of Worcestershire j 2 B & A 228 ^ 
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ance there all others being bound to appear upon the jury, 
jf lequired, and make their due presentments It was also 
antiently the custom to summon all the king’s subjects, as 
they respectively grew to years of discretion and strength, to [ 274. ] 
come to the couit-leet, and there take the oath of allegiance 
to the king The other geneial business of the lect and 
tourn, was to present by jury all crimes whatsoevei that 
happened within their junsdiction , and not only to present, 
but also to punish, all trivial misdemesnois, as all trivial 
debts weie iccoverable m the court-baion, and county-ca^rt ' 
justice, in these nnnutei matteis of both kinds, being brought 
home to the doors of eveiy man by oui anlieiit constitution 
Thus in the Gothic constitiilion, the haeieda^ wluth aiisweretl 
to oin court-leet, de ommhns quidcm cog7ioscity non tamen de 

omnilnis jiidicat^” The objects of their jimsdiction are 
tbeielore unavoidably very numeious being such as 111 some 
degree, either less or juoie, ailect the public weal, 01 good 
governance of the district in which tliey aiise, honi common 
E usances and other material olFences against the king’s peace 
and public trade, down to eaves-diopping, waits, and 11 regu- 
larities m public commons But both the tourn and the lect 
have been for a long time in a declining way a circumstance, 
owing in part to the dischaigc granted by the statute of 
Marlbridgc, 52 Hen III c, 10, to all prelates, peers, and 
clergymen, fiom then attendance upon these couits, which 
occasioned them to grow into disiepnte And hence it is 
that their business hath for the most pait giadually devolved 
upon tlie quarter-sessions, which [in lespect to the shenfl’s 
touin] it IS particularly directed to do m some cases by statute 

1 Edw IV. c 2 

11. The court of the cot one} is also a couit of record, to 
inquire, when one dies in prison, or comes to a violent or 
sudden death, by what maiinei he came to his end And this 
he IS only entitled to do super visum corpoits Of the coroner 
and his office we tieated at large in a formei volume**, among 
the public officers and mmisteis of the kingdom , and there- 
fore shall not here repeat our inquiries , only mentioning his 

^ Staernh dejur Goth / 1 c 2 See Vol, I pag 345 

' 4 Inst 271 2 Hdl PC 59 

2 Hawk P.C c 9 
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court, by way of regularity, among the criminal courts of the 
nation. 

[ 275 ] 12, The court of the clerk of the market^ is incident to 

every fair and niai ket in the kingdom, to punish misdemesnors 
therein, as a couit ot jne poitdre is, to determine all disputes 
relating to private or civil property The object of this jinis- 
diction^ IS principally the cogni/ance of weights and ineasuies, 
to try whether they be according to the true standard thereof, 
oi lib which standard was antiently committed to the custod}’^ 
of the bishop, who appointed some tleik under Inm to in- 
spect the abuse ot them more iiariowly and hence this 
officei, though now usually a layman, is tailed the clak of the 
market^ It they be not accoidmg to the standard, then, 
besides the punishment ot the party by fine, the weights and 
measuies themselves ought to lie buint This is the most 
inferior coint ot criminal jurisdiction in the kingdom though 
the objects of its coercion were esteemed among the Homans 
of such impoitance to the public, that they were committed 
to the care of some of then most dignified magistrates, the 
curule aediles 

II There aie a few otiiei cninmal couits of m eater di<f- 

o o 

nity than many of these, but ot a inoie confined and paitial 
juiisdiction , extending only to some paiticulai places, which 
the ro^al favour, confirmed by act of pailiament, has dis- 
tinguished by the piivilege of having peculiar courts of then 
own for the punishment of crimes and misdemesnors arising 
within tire bounds of their cognizance These, not being 
univei sally dispersed, or of general use, as the formei, but 
confined to one spot, as well as to a determinate species of 
causes, may be denominated private or special courts of cri- 
minal jurisdiction 

I SPEAK not here of ecclesiastical courts, which punish 
spiritual sins, rather than temporal crimes, by penance, con- 
trition, and excommunication, pro salute anirnae , or, which 
IS looked upon as equivalent to all the rest, by a sum of money 

' 4 Inst 273 « Bftoon^f Eftglwh 0OT Ik 1 c 8 

^ See St 17 Car II c 19 22Car II 
c 8 23 Car If c 12 
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to the officers of the court by way of commutation of penance 
Of these we discoursed sufficiently iii the preceding book^. 

I am now speaking of such courts as pioceed according to 
the course of the common law , which is a strangei to such 
unaccountable bai tarings of public justice 

1. And, first, the court of the lord steward^ tieasuicr^ oi 
compb oiler of the king’s household \ was instituted by statute 
3 Hen VII c 14? to inqune of felony by any of the king’s 
sworn servants, in the cheque roll ol the household, midtfr the 
degiee ol a lord, in contedeiatmg, compissing, conspiring, and 
imagining the death or destiuctioii of the king, or any lord oi 
other ol Ins majesty’s privy council, oi the loid stewaid, trea- 
surer, Ol coniptrollei of the king’s house Uhe mquny, and 
trial theieupoii, must be by a jury accoidiiig to the course of 
the common law, consisting ol twelve sad men, (that is, sobei 
and discreet persons,) ol the king’s household 

2 Thf court of the lord steward of the king’s horisckold^ oi 
(in Ins absence) ol the tieasinei, comptiollei, and steward of 
the ?na}skalsca\ was erected by statute 33 Hen VIII c, 12 
with a juiisdiction to iiiquiic of, hear, and determine, all 
treasons, mispiisions of treason, murdeis, manslaughters, 
bloodshed, and othei malicious sinkings whereby blood shall 
be shed in, oi within the limits, (that is, within two hundred 
feet from the gate,) of any of the palaces and houses of the 
king, or any otliei house where the royal person shall abide 
The pioceedings arc also by Juiy, both a grand and a petit 
one, as at common law, taken out of the officeis and sworn 
servants of the king’s household The form and solemnity of 
the process, particulai 1^^ with regard to the execution of the 
sentence loi cutting off the hand, which is part of the punish- 
ment foi shedding blood m the king’s court, are very minutely 
set foith 111 the said statute 33 Hen VIII, and the several 
officers of the servants of the household m and about such 
execution are described , from the serjeant of the wood-yard, 
who furnishes die chopping block, to the serjeant-farner, 
who brings hot irons to sear the stump (15) 

h See Vol III p 61 ^ 4 last J33 2 Hal P C 7 

* 4 Inst 133 3 Inst S7 

(15) Lord Hale observes, that the power of this court to try treasons is 

holly 
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3. As in the preceding book^ we mentioned the courts of 
the two universities, or their chancellois* courts, foi the re- 
dress of civil injuries it will not be improper now to add a 
short woid concerning the jurisdiction of their criminal courts, 
which IS equally large and extensive. The chancellor’s couit 
of Oxfoid (with which university the author hath been chiefly 
conversant, though piobably that of Cambridge liath also a 
similai junsdictioii) hath authoiity to detcimine all causes of 
piopeity, wherein a privileged pci son is one of the parties, 
except only causes of freehold, and also all cuniinal ofTences 
oi misdemcsnois undei the degree of treason, felony, oi 
maj'hem (16) The prohibition of meddling with freehold 
still continues but the tiial of tieasoii, felony, and mayhem, 
by a particular charter, is committed to the umversity-juns- 
dictioii m another court, namely, the court of the lo) d high 
ste*ward of tlie univeisit). 

For by the cliartei of 7 Juii 2 Hen IV (confiimcd, among 
the rest, by the statute 13 Eli/ c 29 ) cognizance is granted 
to the university of Oxford of all indictments of tieasons, 
insunectioiis, felony, and mayhem, which shall be found m 
any ol the king’s couits against a scholar oi privileged pei- 
son , and they aie to he tiled before the high steward of the 
university, or liis deputy, who is to be nominated by the 
chancelloi of the uni\ersity loi the time being. But when 
his office IS called forth into action, such high stevvaid must 
be approved bj^ the loid high chancelloi of England , and 
a special commission under the great seal is given to him, 
and others, to try the indictment then depending, according 
to the law of the land, and the privileges of the said univer- 
f 278 J sity When therefore an indictment is found at the as«?ises, 
or elsewhere, against any scholar of the university, or othci 
privileged person, the vice chancellor may claim tfie cogniz- 
1 See Vol III pag 83 


wholly taken away by tilie l & 2 Ph & M c 10 , and also that the act being 
affirmative, neither excluded the jurisdiction of the king’s bench, or of the 
ordinary commissioners of oyer and terminer, or of the commissioners of 
oyer and terminer specially appointed for felonies and treasons within the 
verge In consequence of all which, he says, he had never heard of a single 
session under the statute until the very year in which he was writing 
SH PC p9 

(16) See Vol III p 85. n 11 
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ance of it , and (when claimed in due time «uid niamiei ) it 
ought to be allowed him by the judges of assise and then it 
comes to be tried in the high steward’s court But the indict- 
ment must first be found by a grand jury, and then the cog- 
nizance claimed for I take it that the high steward cannot 
pioceed originally ad inquirendum, but only, after inquest m 
the common law courts, ad audiendum et deter minandum. 
Much m the same mannei , as when a peer is to be tried m 
the couit ot the lord high steward of Great Biitain, the 
mdictmcnt must fiist be found at the assises, or in the court 
of king’s bench, and then (in consequence of a wi it of certiorari) 
ti aiismitted to be finally heard and dctei mined before his 
giacc the loid high stcwaid and the peers 

When tlie cogm/ante is so allowed, if the offence be 
ndo minora ciimina^ oi a nusdoincsnoi only, it is tried in the 
th.incelloi’s coint by the ordnuu^ judge But it it be foi 
tieason, felou), oi mayliem, it is then, and then only, to be 
determined betoie the high stew aid, iindei the king’s special 
commission to tiy the same The process of the trial is this 
'I he high stewaid issues one precept to the sheriff of the 
county, w'ho theienpon leturns a panel of eighteen free- 
holdeia , and anothei precept to the bedells of the univcisity, 
wlio tlieieupon letnin a panel of eighteen mati iculated lay- 
men, “ jnivilegw wnvci sitafis gaudenies ” and by a 
jLiiy foinied dc mcdietati, half of fieeholdcrs and half of 
matiiculated peisons, is the indictment to be tried, and that 
in the Guildhall of the city of Oxfoid And if execution be 
iiecessaiy to be awaided, in consequence of finding the paity 
guilty, the shenfl of the county must execute the umveisity- 
piocess , to which he is annually bound by an oath 

I HA>L been the moie minute in desciibmg tliese pioceed- 
mgs, as theie has happily been no occasion to reduce them 
into piactice foi more than a centuiy past, noi will it peihaps 
e\ei be thought advisable to levive them though it is not a 
light that meicly lests in suiptis oi theoiy, but has foimerly 
often been earned into execution There are many instances, 
one in the leigii of queen Elizabeth, two in tliat of James 
the first, and two in that ot Charles the first, wheie indict- 
ments foi niuider have been challenged by the vice-chancellor 

voi . IV V 
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at the assises, and afterwards tried before the high steward 
by jury. The commissions under the great seal, the sherilTs 
and bedelPs panels, and all the other proceedings on the trial 
of the several indictments, are still extant in the archives of 
that university. 
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aie next, according to the plan I have laid down, to 
take into coiibidciaLioii the pioetedings in tlie courts of 
cinninal juiisdiction, ni oulei to the punishment of ofFcnces 
These aie plain, easy, and logular, the law not admitting 
any fictions, as in civil causes, to take place wheie the life, the 
libcity, and tlic safety of the subject aic moic immediately 
bi ought into jeopardy And these pioceedings arc divisible 
into two kinds, sicnwia? j/ am\ fLirular of the ioimer of which 
I shall biiefly speak, befoie we cntei upon the laltei, wliicli 
will lequne a moie thoioiigli and paiticulai examination 

Hv a suuunau/ pioceediug I mean piincipally such as is di- 
lectcd by several acts of pailiauient (foi the common law is a 
stranger to it, unless in the case of contempts) foi the con- 
viction of odendets, and the inflicting of certain penalties 
cieated by those acts of paihanient In these there is no in- 
tciventiou of a jm^j but the paity accused is acquitted or con- 
demned by the suffiagc of suth person only as the statute 
has appointed foi his judge An institution designed pro- 
fessedly for the gi eater ease of the subject, by doing him 
speedy justice, and by not harassing the freeholders with fre- 
quent and troublesome attendances to try every minute of- 
fence But it has of late been so fai extended, as, if a check [ 281 ] 
be not timely given, to threaten the disuse of oui admiiable 
and truly English tiial by juiv, unless only in capital cases 
For, 

I Of this summary nature are all trials of offences and 
frauds contrary to the laws of the eaase, and other brandies 
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df the levenue which aie to be inquired inU) and determined 
by the commisbiomis oi the respective departments, or by 
justices of the peace m the country , officers, who are all of 
them appomted and removable at the discretion of the crown. 
And though such convictions are absolutely necessary foi the 
due collection of the public money, and are a species of 
mercy to the delinquents, who would be ruined by the expence 
and delay of frequent prosecutions by action oi indictment ; 
and though such has usually been the conduct of the commis- 
sioners, as seldom (if ever) to afford just giounds to complain 
of oppression, yet when we again ^ consider the vaiious and 
almost innumerable blanches of this revenue, which may be 
in their turns the subjects of fraud, or at least complaints of 
fraud, and of course the objects of this summary and arbitrary 
jurisdiction , we shall find that the of these officers of 

the crown over the property of the people is increased 'to a 
very formidable height. ( 1 ) 

II Anothlr branch of summary proceedings is that be- 
fore jusUces of the pcace^ m order to inflict divers petty pecu- 
niary mulcts, and corporal penalties denounced by act of par- 
liament for many disordeiJy offences , such as common sweai- 
ing, diunkenness, vagrancy, idleness, and a vast variety of 
others, for which I must refei the student to the justice-books 
formerly cited and which used to be formerly punished by 
the verdict of a jury in the coui t-lect This change in the ad- 
ministration of justice hath however had some miscliievous 
effects , as, 1 The almost entire disuse and contempt of the 
court-leet, and sheriff’s touin, the king’s antient courts of 
[ 282 ] common law, formerly much revered and respected 2 The 

* See Vol I p 319, &c Lambard anti Burn 


(1) Formidable as the sumnary power is, which the legislature has en- 
trusted to commissioners and justices of the peace, in respect of the excise 
and other revenue laws, this sentence overstates it considerably, being so 
expressed as to convey an idea that all offences against those laws ire 
within this summary jurisdiction The fact is, that a Very laige number of 
offences against them arc triable only upon information and indictment 
before the constitutional tribunal of the jury , and I believe (though in such 
a number of statutes it is not safe to speak with too much confidence), that 
no offence is tnable summarily, of which the direct punishment can be cor- 
poral, imprisonment, or transportation 



Cli 20 


WRONGS 


28 ^ 


burthensome increase of the business of a justice of the peace, 
which discourages so many gentlemen of rank and character 
fiom acting m the commission , from an apprehension that 
the duty of their office will take up too much of that time, 
which they aie unwilling to spare from the necessary concerns 
of their lam dies, the improvement of their understandings, and 
their engagements in other services of the public. Though 
if all gentlemen of fortune had it both m theii powei, and in- 
clinations, to act in this capacity, the business of a justice of 
the peace would be more divided, and fall the less heavy upon 
individuals which would lemove what in the present scarcity 
of magistrates is really an objection so formidable, that the 
countiy IS greatly obliged to any geiitlemau ol hgure, who will 
undertake to peiform that duty, which m consequence of his 
lank m life he owes more peculiarly to his countiy How- 
evei, this backwardness to act as magistrates, arising greatly 
fiom this increase of summary juiisdiction, is productive of, 

3 A third mischief which is, that this trust, when slighted by 
gentlemen, falls of course into the hands of those who are not 
so, but the meie tools of office And then the extensive 
power of a justice of the peace, which even m the hands of 
men of honour is highly formidable, will be prostituted to 
mean and scandalous purposes, to the low ends of selfish am- 
bition, avarice, oi peisonal resentment And from these ill 
consequences we may collect the piudent foresight of our 
cintient lawgivers, who suffered neither the property nor the 
punishment of the subject to be determined by the opinion of 
any one or two men , and we may also observe the necessity 
of not deviating any farther from our antient constitution, by 
ordaining new penalties to be inflicted upon summaiy convic- 
tions 

The piocess of these summary convictions, it must be 
owned, is extremely speedy Though the courts of common 
law liave thrown in one check upon them, by making it ne- 
cessary to summon the party accused before he is condemned 
This 15 now held to be an indispensable requisite though [ 283 ] 
the justices long struggled the point, foigetting that rule of 
natural reason expiessed by Seneca, 


^ Salk 181 2 Lord Ilaym 1405 
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“ Qui statiiit aliqiiid^'paite inaudita altera^ 

“ Aeqiium licet statuei it^ hand aeqxtu^ Jmi ” 

a lule, to which all municipal laws, that arc founded on the 
principles of justice, have stiictly conformed tlie Homan 
law requiring a citation at the least and our own common 
law never suffeiing any fact (eithei civil or criminal) to be 
tried, till it has pievioiisly compelled an appearance by tlic 
party concerned After this summons, the magistiate, in 
summary proceedings, may go on to examine one or more 
witnesses, as the statute may lequne, upon oath, and then 
make Ins conviction of the oflendei, in wilting upon which 
he usually issues his wairant, cither to appiehcnd the offender, 
in case corporal punishment is to be inflicted on him , oi else 
to levy the penalty incuired, by distress and sale of Ins 
goods. This IS, 111 general, the method of summary pioceed- 
mgs before a justice oi justices of the peace, but for paiti- 
culais‘vvc must have recouise to the several statutes, which 
cieate the oflenco, oi inflict the punishment, and winch 
usually chalk out the method by which offenders are to be 
convicted Otheiwise they fall of coiuse nndei the geneial 
rule, and cm only be convicted bv^ indictment oi mtoimation 
at the common law (2) 


(j) In speaking of suinrmry conviction^ bv jnsticts, it shoufd iiot bo lo^t 
sjgbtot that in i great, perhaps the grcatci nninbcrol ca''Cs,aii ippcil licsirom 
the justices to tlic tpi irtci sessions or othci courts, in which ciic the incuts 
may be rc"Consiilcred, and the same m ficsli evidence be heird foi ind 
against the jiidgnieiit , nor that in all cases a conviction ni be icmovcd 
into the court ot king\ bench by tirlwf an, unless the stitute under uhicii 
It IS (lamed expressly j^rovules to tlic eoiUi iry When it is thus brought 
umlti review, as it pioeeeds tioiii a juiisdiction at once extraordinaiy and 
circumscribed, the com twill presume notlnng in its favour, but evei V thing 
leqinsitc to m ikc it valid must ippeai upon its face 'i here is no doubt th tt 
tins lule, whieh has been adhered to with 1 uid ible strictness from the 
projier jealousy entertained of these summary proceedings, has in nianj cases 
led to the quashing of convictions for defects of form, in which justice had 
been substantially ilonc below The legislature, thcitforc, has lately intei- 
fered, and by 3 G 4 c 23 given a form of conviction to be used in all eases 
in which pievious statutes do not direct some other, anil further enacted, 
that in all cases in which it sb \\\ appear by the conviction that the defendant 
has appeared and pleaded, and the merits have been tried, and in which 
the defendant hi^ not appealed if he might, or the Lonvietion been affirmed 
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III. To this head, of summary proceedings, may also be 
properly referred the method, immemorially used by the su- 
perior courts of justice, of punishing contempts by attachment^ 
and the subsequent proceedings thereon. 

The contempts, that are thus punished, are either direct, 
which openly insult or resist the powers of the courts, oi the 
persons of the judges who preside there, or else are consequen- 
tial, which (without such gross insolence or direct opposition) C 284? ] 
plainly tend to create an universal disregard of their autho- 
rity The principal instances, of either sort, that have been 
usually punishable by attachment, are chiefly of the follow- 
ing kinds I Those committed by inferior judges and ma- 
gistrates , by acting unjustly, oppressively, or irregularly, in 
adnnmsteriiig those portions of justice which are entrusted to 
their distribution or by disobeying the king’s writs issmng 
out of the superior coui ts, by proceeding in a cause after it is 
put a stop to or removed by writ of prohibition, certiorari, 
eiror, su 2 )ei sedeas, and the like For, as the king’s superior 
courts (and especially the court of king’s bench) have a ge- 
neral supcnntendauce ovei all inferior jurisdictions, any cor- 
lupt or iniquitous practices of subordinate judges are con- 
tempts of that superintending authority, whose duty it is to 
keep them within the bounds of justice 2 Those committed 
by sheriffs, bailiffs, gaolers, and other officers of the court by 
abusing the process of the law, or deceiving the parties, by 
any acts of oppression, extortion, collusive behaviour, or cul- 
pable neglect of duty 3 Those committed by attornies and 
solicitors, who are also officeis of the lespective courts by 

“ SHiwk P C c 22 

on appeal, such conviction shall not afterwards be set aside or vacated in 
consequence of any defect offoim whatever, but the construction shall be 
such a fair and liberal one as will be agreeable to thejustice of the case 

This statute seems to put the law as to convictions on a right footing , 

It is not proper that any thing, even if objectionable in principle, should in 
courts of justice be met by astute and cavilling constructions , on the 
other hand, no favour should be shewn to loose and incorrect proceedings, 
and the statute, by leaving it to the judges to distinguish between formal 
and substantial defects, and protecting the former only, has preserved un- 
touched to them their constitutional power of watching over ami restrain- 
ing the proceedings of the interior magistrates 

Y i 
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gross instances of fraud and corruption, injustice to their 
clients, or other dishonest practice For the mal-practice ol 
the officeis reflects some dishonour on their employe! s and, 
if frequent or unpunished, creates among the people a disgust 
against the couits themselves 4 Those committed by jury- 
men, in collateral matters relating to the discliarge ot then 
office such as making default, when summoned, lefusmg to 
be sworn, oi to give any verdict, eating oi dunking without 
the leave of the court, and especially at the cost ot tithe i 
paity, and other misbehaviouis oi inegiilarities of a similar 
kind but not in the mere exercise of their judicial capacities, 
as by giving a false or erroneous \eidict 5 'Bhose com- 
mitted by witnesses by making default when summoned, re- 
fusing to be swoiii oi examined, or prevaricating in their evi- 
dence when swoin 0 Those committed by parties to any 
suit,>or proceeding before the court as by disobedience to 
[ 285 ] Older, made in the pi ogress of a cause, by non- 

payment ot costs awaided by the coiiit upon a motion , or by 
non-observance ot awards duly made by arbitrators or um- 
pires, after having entered into a rule tor submitting to such 
deteimination « Indeed the attachment foi most of this 
species of contempts, and especially foi non-p lyment of costs 
and non-perfoimance of awaids, is to be looked upon lathei 
as a civil execution for the benefit of the injuied pait), 
though carried on in the shape ot a ciimmal pioce&s lor a 
contempt of the authouty ot the coiiit (3) And therefoie it 
hath been held that such contempts, and the process theicoii, 
being pioperly the civil remedy of individuals tor a piivate 
injury, are not released or affected by a general act of paidoii 
And upon a similai principle, obedience to any rule of court 
may also by statute 10 Geo III c 50 be enforced against any 
peison having privilege of pailiament by the process of dis- 
tress infinite 7 Those committed by any othei peisons 
under the clegiee of a peer and even by peers themsehes, 
when enormous and accompamed with \iolenct‘, such as foi- 
cible lescom and the like ^ , or when they import a disobedience 

• See Vol III pag 17 ‘ Styl 277 2 Hawk P C c 22 s 'l l 

Cro Jac 419 Salk JSG 

(J) And therefore the diflerent acts loi the iclicl of iiiiolvcnt debtors 
and others from imprisonment extend to ptisoni* in custody foi contempts 
of this kind yeeVol IH p4i6(n*7) 
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to the king’s great prerogative writs of piohibition, habeas 
coipm^y and the lest Some of these contempts may arise in 
the face of the court , as by i ude and contumelious behaviour , 
by obstinacy, perverseness, or prevai ication by breach of the 
peace, or any wiltul disturbance whatever others in the ab- 
sence of the party , as by disobeying or treating with dis- 
respect the king’s writ, or the rules or process of the court, 
by perverting such writ or process to the purposes of private 
malice, extortion, or injustice , by speaking or writing con- 
temptuously of the court or judges, acting in their judicial 
capacity , by printing false accounts (or even true ones with- 
out proper permission) ot causes then depending in judg- 
ment, and by any thing, m short, that demonstrates a gross ^ 235 ] 
want of that regard and lespcct, whicli when once courts of 
justice aie deprived of, then authority (so necessary for the 
good ordei of the kingdom) li? entirely lost among the 
people (4) 

6 1 Burr 632 I ord’s Journ 7 Ftb S Jun 1757 


( 1) The question of the legality of publishing true stntcmcntsof the pio- 
c codings ol Lourts of justice has naturally excited much attention In 
principle it is not a very drfficiilt one The public good is the final, and 
the adv incemcnt of justice the secondary end of all courts of justice, and 
both reason and experience shew that the giving full publicity to then 
proceedings tends very strongly to make them answer both these ends 
It will follow, therefore, as a general rule, that publication of their 
proceedings is lawful But reason and experience also shew that, under 
certain circumstances, publicity may defeat those ends, whenever, there- 
fore, these occur, it will, upon the same principle, be unlawful Tried by 
this test. It seems that the publication of all preliminary or unfinished pro- 
ceedings must be unlawful, because they present i partial statement, and 
pie-occupy unfairly the minds of those out ot whom are to be selected the 
ultimate judges of the case , in so doing it is clear that they pervert, in- 
stead ol xdvancing justice, and theieforc must obstiuct the public good 
Much undoubtedly may be said m favour ot the publication of preliminary 
proceedings before justices of the peace, the strength of the argument, 
however, must rest on the check which it imposes upon any corrupt or 
arbitrary practices by them But when, on the one hand, it is considered 
how many checks a justice of the peace would still act under, even were 
this removed , and, on the othoi, that no misconduct which he can be guilty 
of in this way, whether it be in wrongfully committing, bailing, or discharg- 
ing, is ever final, there wiU still remain a great balance of public conve- 
nience in favour of repressing such publication 

Another case to which the same test may be applied, and where the same 
conclusion will follow with less question, is, where the proceedings relate 

to 
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The process of attachment, for these and the like con- 
tempts, must necessarily be as antient as the laws themselves 
For laws, without a competent authority to secure their ad- 
ministiation from disobedience and contempt, would be vain 
and nugatory. A. power therefore in the supreme courts of 
justice to suppress such contempts, by an immediate attach- 
ment of die offender, results from the first pnnciples of 
judicial establishments, and must be an inseparable attendant 
upon every superior tiibunal Accordingly we find it actually 
exercised as early as the annals of our law extend And 
though a very learned author seems inclinable to deiive this 
process from the statute of Westm 2 ISEdw I c 39 (which 
oidams, that in case the process of the kmg^s courts be lesiUed 
by the power of any great man, the sheiifF shall chastise the 
resistors by imprisonment, a qua non dcliho entin }>vn 
praecepto dominz ngiii ” and if the sheriff himself 

Glib Hist C V ch *3 

to blasphemous or indecent matter Foi the purposes of justice, \civ' 
offensive evidence must often be heard on trials, the publication of vvhich 
alterwards for general circulation can produce little but iinniixed evil A 
more doubtful case has been suggested bj- Lord Kllcnboroiigh, who seeing 
to have thought that it might be unHwhil “ wantonly to publish circum- 
stances distressing to the feelings of individuals on whom they reflected ” 
Siilcsy 7 East’s R 501 Now there is some difficulty m determining 

iegally what is a wanton publication trials are commonly published rithcr 
for the sake of individual gam, than for the public advantage, and the law 
must regard the general result, not the individual motive too, tlic 
distress of the party reflected on be a ground for silence, it is probable that 
the very cases which it is most important to publish would be brought 
within this exception 

The determination of what cases fall within the lule, and what within 
the exception, must necessarily be left to the courts of law, whether the 
question arises on the complaint of an individual in a civil action for da- 
inigcs, or 13 taken up by the couit itself as a contempt of its jurisdiction 
In the first case, it is not distinguishable in kind from any other question 
between two parties, falling within their ordinary cognisance , in the latter, 
in which the couit may seem to have moic ot a personal interest, it must 
be remembered that the judges arc but trustees of their powers for great 
public purposes, that in the execution of that trust reason and necessity 
both require that some confidence should be placed in them , and, finally, 
that whether they punish by fine or imprisonment, the legality of the one 
maybe questioned in the court of exchequei, and that of the other by a 
writ of habeas corpus before any other of the superior courts of the countiv 
See v FU<,t^ iB&A J79 R v Cfcuunig^ 4U*& X 218 
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be resisted, he shall certify to the courts the names of the 
principal offenders, their aiders, consenters, commanders, and 
favourers, and by a special writ judicial they shall be attached 
by their bodies to appear befoie the court, and if they be 
convicted thereof they shall be punished at the king^s pleasure, 
without any interfeiing by any other peison whatsoever,) yet 
he afterwards more justly concludes, that it is a part of the 
la*w of the land , and, as such, is conjiimed by the statute of 
magna chaita 

li the contempt be committed in the face of the court, the 
olfendei may be instantly appiehendcd and imprisoned, at 
the discretion of the judges', without any farther proof oi 
examination But in malteis that arise at a distance, and of 
whicli the court cannot have so perfect a knowledge, unless 
by the confession of the paity oi the testimony of otheis, if 
the judges upon affidavit sec sufRcient ground to suspect that 
a contempt has been committed, they either make a rule on [ 287 ] 
the suspected party to shew cause why an attachment should 
not issue against him-*, or, m very flagrant instances of con- 
tempt, the attachment issues in the fiist instance*", as it also 
does, it no sulhcient cause be shewn to discharge, and theie- 
upon the court confirms, and makes absolute, the original 
lule This process of attachment is merely intended to bring 
the pirty into coiut and, when theie, he must either stand 
committed, oi put in bad, in Older to answer upon oath to 
siicli inter! ogatoneb as shall be administered to him, foi the 
bettei infoimation of the couit with respect to the circum- 
stances of the contempt These interrogatories are m the 
natuie of a charge oi accusation, and must by the course of 
the coiiit be exhibited within the first four da}s* and if any 
of the intenogatoiies is improper, the defendant may refuse 
to answci it, and move the court to have it stiiick out"' If 
the party can clcai himself upon oath, he is discharged , but, 
if peijurcd, may be prosecuted tor the perjury". If he con- 
fesses the contempt, the court will proceed to correct him by 
fine, or imprisonment, or both, and sometimes by a corporal 
or infamous punishment® If the contempt be of such a 


' Staund P C 73 i 
j Styl 277 

Salk 84 Stra 185 564 


• 6 Mod 73 
"’Stra 444 
'■ 6 Mod 7. 
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nature, that, when the fact is once acknowledged, the court 
can receive no farthei information by mterrogatories than it is 
already possessed of (as in the case of a /escotis^,) the defen- 
^ dant may be admitted to make such simple acknowledgment, 

and receive his judgment without answering to any interro- 
gatories but if he wilfully and obstinately refuses to answer, 
or answers m an evasive manner, he is then clearly guilty of 
a high and repeated contempt, to be punished at the discretion 
of the court. (5) 

It cannot have escaped the attention of the reader, that 
this method of making the defendant answer upon oath to a 
criminal charge, is not agreeable to the genius of the common 
[ 288 ] law in any other instance *1, and seems indeed to have been 
derived to the courts of king’s bench and common pleas 
through the medium ^of the courts of equity For the whole 
process of the courts of equity, in the several stages of a 
cause, and finally to enforce their decrees, was, till the intro- 
duction of sequestrations, m the nature of a process of 
contempt , acting only in 'pei sonam and not tn i ein And 
there, after the party m contempt has answered the mterro- 
gatoiies, such his answer may be contradicted and disproved 
by affidavits of the adverse party . whereas, in the courts of 
law, the admission of the party to purge himself by oath is 
more favourable to his liberty, though perliaps not less dan- 
geious to his conscience, for, if he clears himself by his 
answers, die complaint is totally dismissed And, with regaid 

P The King u Elkins, M 8 Geo III SeeVol III p 100, 101 
B R 4 Burr 2129 


(5) As the attachment only bnngs the party into court to answei to inter- 
rogatories to be exhibited, there is nothing to acknowledge till they are 
filed, nor is the party properly m contempt till reported so by the officer of 
the court , there is nothing, therefore, upon which to ground the judgment 
On this pnnciple mterrogatories must m all cases be administered even 
to a confessing defendant, unless the prosecutor waives them The case of 
arescouswas supposed to stand on a diflerent ground, there the sheriff 
had returned the party as guilty of a rcscous, and that return was in the 
nature of a conviction in itself, but the administenng interrogatories sup- 
posed the possibility of a denial, which was incongruous However, this 
reasoning was not very satisfactory, and the exception has been now done 
away with Bex v Edwwds and another, 4 Burr 2105 By Honkjy, 
5T K 302 
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to this singular mode of trial, thus admitted in this one pai- 
ticular instance, I shall only for the present observe, that as 
the piocess by attachment in general appears to be extremely 
antient% and has m more modern times been recognized, 
approved, and confirmed by several express acts of parlia- 
ment®, so the method of examining the delinquent himself 
upon oath with regard to the contempt alleged, is at least of 
as high antiquity ^ and by long and immemorial usage is now 
become the law of the land 

>• Yejurb 20 Hen VI f 37 22Edvr at 3 c 2 §4 9&10W III c 15 

IV f 29 12 Ann st 2 c 14 § ^ 

^ 4JE1w c 6 §3 13 Car II ^ M 5 Edw IV rot 75 cited m 

268, pi 5 
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CHAPTER THE TWENTY-FIRST. 

OF ARRESTS. 


WE are now to considei the regular and oidinary method 
x)f proceeding in the courts of criminal jurisdiction , 
which may be distributed under twelve general heads, follow- 
ing each other in a progressive order, vtz 1 Arrest, 2 Com- 
mitment, and bail , 3 Prosecution , 4- Process , 5 An aign- 
ment, and it’s incidents , 6 Plea, and issue , 7 Trial, and 
conviction , 8 Clergy , 9 Judgment, and it’s consequences , 
10. Reversal of Judgment, 11 Reprieve, oi pardon, 
12 Execution, — all which will be discussed m the subse- 
quent part of this book 

First, then, of an anest winch is the appi ehending oi 
restraining of one’s person, m oidei to be foithcoming to 
answer an alleged or suspected crime To this arrest all 
persons whatsoever are, without distinction, equally liable in 
all ciimmal cases but no man is to be auested, unless 
charged with such a crime, as will at least justify holding him 
to bail when taken And, m general, an arrest may be made 
four ways * 1 By warrant 2 By an officer without warrant 
3 By a private person also without warrant 4 By an hue 
and cry 

1. A WARRANT may be granted m extiaordmaiy cases by 
the privy council, or secretuiies of state® , but oidinaiily by 
justices of the peace This they may do m any cases where 
they have a jurisdiction over the offence , in order to compel 
the person accused to appear before them ^ ioi it would be 


* 1 Lord Rajrm G5 


2 IJawk PC c J'l § 
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absurd to give them power to examine an offender, unless 
they had also a power to compel him to attend, and submit 
to such examination And this extends undoubtedly to all 
treasons, felonies, and breaches of the peace , and also to all 
such offences as they have power to punish by statute. Sir 
Edward Coke indeed^ hath laid it down that a justice of the 
peace cannot issue a warrant to apprehend a felon upon bare 
suspicion , no, not even till an indictment be actually found 
and the contrary practice is by others held to be grounded 
rather upon connivance than the express rule oi law , thougli 
now by long custom established A doctrine which would in 
most cases give a loose to felons to escape without punish- 
ment , and therefore sir Matthew Hale hath combated it with 
invincible authority, and strength of reason maintaining, 

1 That a justice of peace hath power to issue a warrant to 
apprehend a peison accused ol felony, though not yet indicted^, 
and, 2 That he may also issue a wairant to apprehend a per- 
son su^ecied of felony, though the original suspicion be not 
in himself, but in the party that prays his warrant , because 
he IS a competent judge ot the probability offered to him of 
such suspicion But in both cases it is fitting to examine 
upon oath the paity lequirmg a waiiant, as well to ascertain 
that there zs a felony oi other crime actually committed, 
without which no warrant should be granted , as also to 
p ove the cause and probability of suspecting the party, against 
whom the warrant is prayed^ This warrant ought to be 
under the hand and seal of the justice, should set foith the 
time and place of making, and the cause for which it is made, 
and should be directed to the constable, or other peace-officer, [ 291 ] 
(oi, it may be, to any private person by name®,) requiring 
him to bring the party eithei generally before justice of 
the peace for the county, or only before the justice who 
granted it, the warrant m the lattei case being called a 
special warrant*’ A general warrant to apprehend all persons 
suspected, without naming or particularly describing any per- 
son m special, is illegal and void for it’s uncertainty’, for it is 
the duty of the magistrate, and ought not to be left to the 

4 Inst 176 e Salk 176 

^ 2 Hawk PCcl3§16 h2 Hawk PC c 13 § 26 

" 2 Hal P.C 108 ‘ 1 Hal PC 580 2 Hawk P C. 

^ Ibid 110 c 13 § 10 17 
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officer, to judge of the ground of suspicion. And a warrant 
to apprehend all persons, guilty of a crime theiein specified, 
xs no legal warrant for the point, upon which Us authoiUy 
rests, IS a fact to be decided on a subsequent trial , namely, 
whether the peison appiehended thereupon be really guilty 
or not. (1) It IS therefore in fact no wariant at all, for it 
will not justify the officer who acts under it ^ whereas a 
warrant, properly penned, (even though the magistrate who 
issues It should exceed his juiisdiction,) will by statute 
24 Geo, II c 44 at all events indemnify the officei who exe- 
cutes the same ministerially And when a wan ant is received 
by the officer he is bound to execute it, so far as the juris- 
diction of the magistrate and himself extends (2) A wan ant 


^ A practice had obtained in the 
secretaries* office ever since the restora 
tion, grounded on some clauses in the 
acts for regulating the press, of issuing 
general warrants to take up (without 
naming any person in particular) the 
authors, printers, or publishers of such 
obscene or seditious libels, as were 
particularly specified in the w arrint 
When those acts expired in 1694, the 
same practice was inadvertently con* 
tinned in every reign, and undci every 
administration, except the four last 


years of queen Anne, down to the 
year 1 763 , when such a arrant he- , 
ing issued to apprehend the authors, 
printers, and publishers of a certain 
seditious libel, its validity was disput- 
ed , and the warrant was adjudged by 
the whole court of king’s bench to be 
void, in the case of Money v Leach 
Trin 5 Gto III B H [1 Burr 1 742 ] 
After which the issuing of such general 
warrants was declared illegal by a vole 
of the House of Commons (Com 
Jourii 22 Apr I76(> ) 


(1) This 18 rather shortly expressed, in every warrant the guilt or inno- 
cence of the person directed to be taken up remains to be detci mined on 
his subsequent trial, but if the warrant is to take up A B charged with a 
murder, the officer obeys the warrant, and will be protected by it, if he 
takes up A B, though A B is innocent of the murder, whereas if the wai- 
rant be to take up the murderer of C D, or the 'luthor of such a book, and 
the officer should take up A B, who turns out not to be the murderci of 
C D, or the author of the book, he has not obeyed the warrant, and, of 
course, will not be protected by it The public mischief is, that the dis- 
cretion whom to arrest is, m such a case, necessarily exercised by the infe- 
nor officer, and not by the magistrate, m whom the constitution reposes it 

( 2 ) Where the warrant is directed to an individual not an officer, or to 
an officer by name and as an individual, it authorises them to execute it so 
far as the magistrate’s jurisdiction extends, but does not compel the officer 
to go beyond his own district, where it is directed either to all constables, 
or to the constables of a particular district, without naming them, it does 
not authorise, and of course does not compel, them to go beyond their own 
respective districts As, how ever, the magistrate might authorise the officer 
to act beyond his district, by directing the warrant to him by name, it seems 

that 
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Ironi tlie chief, oi otlici, justice of tlic couit of king’s bench 
extends till ovei the kingdom and is dated^ Eng- 

la?td , not O^foidsfiitij BetKs^ oi otliei ji.nticulai count]/ 

But the u a) rant of a justice of tlie peace ni one countv, 15 
Yoikshne, must be hacked, that is, signed by a justice of the 
peice in anotliei, as Middlesex, beloie it can be executed 
theie Foimerly, legulaily speaking, tlieic ought to have f 292 ] 
been a ficsh wan ant 111 eveiy Iresli nninty but the practice 
of backing tvarrants had long pi evaded without law, and was 
at last authoused by statutes 23 (too II c 20 and 21 Geo II 
c And now, by statute 13 Coo III i 31 anv wanant 
loi appieheiiding an Knglish odeiulei, who m iv liavt escaped 
into Scotland, and vin t’n sd, in ly be endoisod vnd executed 
by the local inagisiiatos, and tlie oficndei i onvcved back to 
that put of tlie muled kingdom, iiiwliuh such ofleiice v is 
committed (3) 

2 Aunrsi's by '[.without ni i\ be executed, 

? By a pistice of tlu peace , who may himselt appichend, 01 
ciiise* to l)e appiehendcd, b\ uoid only, 'inv peison coin- 
inUting a felony 01 In each ot die peace in Ins picsence’ 

2 TliL slieiifF, and 3 I'lic coionci, inav appieliend any felon 
widnn the county witiiout wanant dhc constable, ol 

whose ofhee we foiincily spoKc hatli gu U oiiginal and 
uiheiuU authoiitv witli icgard to an csts He nii\, without 

wanant, ancst any one loi i bnacli ol the [)l ice, coinnntted 
in ills view, and cniv him befoie a justice of the peice 
' J Ilftl re S(, Sec Vol I pig 

tint it lie III tcijii!> duetts tliL. oflieei ot pitisli A as biich (vvitliout using liis 
n mu) to do something 111 paiish R , thi!> may be coutiiclcrctl ei[uivaltnt to i 
spCLial delegation of uithontv to him to act out of Ins paiisli, hecaiisc 
otheiwise the wanant would be luig'itorv on the face of it See 7? v iVeu , 

1 B ^(’ 2^18 Now, indeed, these distinctions ne done nviv In the 
5G IV c 18 which lutlunizes the const ible 01 othei pcaec-ofliecr ot ins 
parish, 01 place to whom a wairant shall addressed, not by name, but 
merely as such, to execute it any where within that jurisdiction, tor winch 
the magistiatc acted, in gi inting 01 backing tlic wanant 
( 5 ) This act has been amended and enlaiged by several subsequent acts, 
iml the 54 G 3 c 186 contains i general clause that all warrants issued in 
Lngland, Scotland, or Ireland respectively, shall be indorsed, executed, 
enforced, and acted upon by all justices and officers ot the peace in any 
pait of the united kingdom, in the mannei directed by irjG 5 c 31 , in re- 
lation to warrant., ismed 111 England or Ir^cotl ind re..peLlueU 
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Ami, m^se of felony artmlhj committed, oi a dfingerous 
wounding, whereby felony is like to ensue, he may upon pro- 
bable suspicion aiiest the felon , and for that purpose is autho- 
rised (as upon a justice’s w'ariant) to break open doors [after 
demand ot admission and notice that he is constable] and even 
to kill the felon if lie cannot otherwise be taken , and, if he or 
his assistants be killed in attempting siicli ai rests, it is iniiidci 
in all concerned” 5 Watchmen, cither those appointed by 
the statute of Winchester, 13 Edw I c 4 , to keep watch and 
ward in all towns fioni sun-sctting to sun-iising, oi such as 
are mere assistants to the constable, may viitufe ojfficii arrest 
all offendeis, and p<ii ticuLii ly iiiglit-walkers, and commit 
them to custody till the morning^'' 

[ 295 ] 3 Any private peison (and a foHioii a peace officei) that 

IS present when any felony is committed, is bound by the law 
to arrest the felon, on pain of hne and imprisonment, if he 
escapes through the negligence of the standers-byP And 
they may justify breaking open the doors upon following such 
felon, and it Mry /i// provided he cannot be otheiwise 
taken, it is justifiable, though it they me hilled m endeavoui- 
mg to make sucli arrest, it is miirdei Upon probable 
suspicion also a puvate peison mav ariest the telon, or otliei 
person so suspected ■■ (4) But he cannot justify breaking 
open dooi s to do it , and if eithei p^xrty kill the other m the 
attempt, it is mans laugli ter, and no more ^ It is no more, 
because there is no malicious design to kill but it amounts 
to so much, because it would be of most pernicious conse- 
quence, if, undei pieteiice of suspecting felony, any piivate 
person might break open a house, or kill another , and also, 
beciuse such arrest upon suspicion is barely permitted by the 
law, and not enjoined^ as in the case of those who are present 
when a felony is committed 

4. Therl is yet another species of arrest, wherein both 
officei s and private men are concerned, and that is, upon an 
hie and cry xaised upon a felony committed An hue (from 
huer^ to shout, and cry), hutesum^ etclamoy^ is the old com- 

2 Hal P C 90, 91 2 H»1 P C 77 

' Stat SO Geo II c 24 

P 2 Hank P C c 12 § 1 * 2 Hal P C 82, 83 


(4) St e ante, p 141 (n 20) 
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iiiou law process of pursuing, with hoin and with voice, all 
felons, and such as have dangerously wounded another * It 
IS also mentioned by statute Westm 1, 3 Ed. I c 9 and 
4Edw I bt 2 rfc officto coronatm IS But the principal statute, 
relative to this matter, is that of Winchester, ISEdwI 
c 1 and 4 which directs, that fiom thenceforth every coun- 
try shall be so well kept, that immediately npou robbeiies 
and felonieb committed, fresh suit be made from town 

to town, and from county to county , and that hue and cry 
shall be raised upon the felons, and they th it keep the town 
shall follow with hue and ciy with all the town and the 
towns near , and so hue and cry shall he made from town to [ 294 ] 
town, until they be taken and ddiveicd to the shenfif And 
that such hue and cry may more effectually be made, the 
hundred is bound by the same statute, i 3 , to answci loi 
all robbeiies theicin tommiUcd, unless they take the felon, 
which IS the foundation of an vction against the hundied“, 
m case of any loss by lobbeiy (5) By statute 27Ehz c 13 

* Bracton, IS tr 2 cl “ See Vol III pag 161 

Mirr c 2 § 6 

(5) This provision of tlu i>tatutf has received various modifications by 
sevcial subsequent st-itutcs, paiticularly the P7hliz c 13, 29 C J c 7, 
sG 2 c 16 , and tiie 22 G 2 c 24 The gcnciul effect of these statutes is 
to impose certain preliminaiy conditions on the party seeking ti recover 
against the bundled, to limit the amount wliidi he may lecover, and 
to legiilate the mode in which it is to be levied Upon this subject the 
important inatteis to be considered aie, 1st, Undei what circumstaiues and 
flt what time the hundred is liable 2d, What the party must do as the 
conditions of his recovery 3d, To what extent he may recover, and, 
lastly, how he is to have execution of his judgment 

1st, The hundred cannot be made answerable for robberies committed m 
a house, or in the night-time, or on persons travelling on a Sunday, 1101 
where the felons, or any one of them, is taken before the action comr 
menced No action can be commenced after a year from the date of the 
robbery, nor before forty days from it , indeed it is not prudent to com- 
mence it till after forty days from public notice of the robbery given m the 
London Gazette, as the hundred are allowed till that time for the taking 
the felons 

2d, The party robbed must, with all convenient speed, give notice of the 
robbery to some of the inhabitants of some town, village, or hamlet near 
the place of the robbery, and also to one of the hundred constables, or some 
peace officei of some town, village, or hamlet near to the place of the rob- 
bery, or leave notice in writing at his dwelling-house, descnbing as well as 
he can the felon or felons, and place of the robbery He must also, within 
twenty days after the robbery, cause notice thereof to be given m the 
z 2 Gazette, 
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no hue and ci\ is sufficient, unless made witli both hoi semen 
and footmen And by statute 8 Geo II c 16 the constable 
or like officer, refusing or neglecting to make hue and cr^, 
forfeits 5l , and the whole vill or district is still in strictness 
liable to be ameiced, according to the law of Alfied, if any 
felony be committed therein, and the felon escapes An in- 
stitution which hath long prevailed in many of the eastern 
countries, and hath in pait been intiodiiced even into the 
Mogul empite, about the beginning of the last century, 
which IS said to have effectiiall}' delivered that vast terntorv 
from the plague of lobbeis, by making, in some places, the 
villages, in others, the ofliceis of justice lesponsible foi all the 
robberies committed within then respective districts'* Hue 
and cry * may be raised either b> precept of a justice of the 

^ Mod Un Hist vi 1S3 vii 156 * 2 Hal P C 100 — 104 

Gazette, describing as well as he can the felons, the time rnd place of thu 
robbery, and the goods robbe<l Ho must ilso, within thc*sarne tunc, be 
examined on oath belore some justice of the pe.iccof the county, and inh i- 
biting within or near to the hundred, as to his knowledge of the lobbers, 
and il he admits that he knows them, or inj of them, he must entci into a 
recognisance before the justice of the peace to prosecute them for the loh- 
bery He must also, before he commences the action, go before tert un 
specified officers of the couit in winch ht means to sue, oi before the shcrifi 
of the coti ity, .md enter into i bond to tiie hundred constahiein the penal 
sum of 100/f, With two sufficient siucties conditioned foi the pavincnt of 
costs, in case of judgiijcnt passing igiinst him 

'5<i, No person can recover more tli ui 200 / unlc-)S there wore two per- 
sons at least in company together at the time of the robbery, to attest the 
truth of the fact Tlie paity himself, howevci, is, from the necessity of tht 
case, a competent witness to prove his own loss 

Lastly, although the action is in form agiinst the in habitants gen er illy of 
the hundred, and formerly both the process might hive been served, and 
execution levied on any inhabitant thereof, who was to be indemnified by 
a taxation of the hundred, the party is now bound to serve Ins process 111 
the commencement on the hundred constable, who must appear and defend 
for the bundled And when the sheiift receives the writ of execution, he 
IS not to levy either on any particular inhabitant, 01 on the hundred constable, 
but toproduce the same to twojusticesof the peace residing within or near the 
hundred, who are to make an assessment on all places within the hundred 
for the dameiges and costs of the party recovering, and also the necessary 
expences of the defence, and to allow time for this opeiation, the shcritl 
has sixty days given him liefore he can be called upon to return the writ 
Upon this subject, and others connected with it, I refer the student to 
the notes on Ptnkney v ihc Inhabitants of Past Hundred^ and Lngh \ 
Chapman^ 2 Saund p 374,^1 423 ed 1824 
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peace, oi by a peace-officer, or by any private man that 
knows of i felony The party laising it must acquaint the 
constable of the \ill with all the circumstances which he 
knows of the lelon^, and the person of the felon, and there- 
upon the constable is to search his own town, and raise all 
the nejghboming vills, and make puisuitwith horse and foot, 
and in the prosecution of such line and cry the constable and 
his attendants have the ^ariie powers, protection, and indem- 
nification, as if acting nndei a warrant of a justice of the 
peace But j 1 a man wantonly or maliciously raises an hue 
and ciy, without cause, he shall be severely punished as a 
distiirbci ot the public peace ^ 

In ordei to encouiage faithei the apprehending of certain 
teions, rewaidsand imniunilies are bestowed on such as bring 
them to justice, b} di\Lis acts of parliament The statute 
4 8c 'JW 8i. M c 8 enacts, that such as appieheiul a high- [ 295 ] 
waymnn, and prosecute liim to conviction, shall leceive a 
leward ot 40/ from the public, to be paid to them (or, it 
killed m the endeavour to take him, their executors,) by the 
sheuff of the county, besides the horse, furniture, arms, 
money, and othei goods taken upon the person of such rob- 
bei , with a reservation of the right ot any person from 
whom the same may have been stolen to whicii the statute 
8 Geo II c 15 supeiadds 10/ to be paid by the hundred 
iiulemnified by such taking By statutes 6 8c 7 W III c 17 
and 15 Geo II c 28 persons apprehending and convicting 
any offender against those statutes, respecting the coinage, 
shall (in case the offence be treason or felony) leceive a re- 
ward of forty pounds , or ten pounds, if it only amount to 
counterfeiting the coppei com By statute 10 8cllW.III 
c 28 any person apprehending and prosecuting to conviction 
a felon guilty of buiglaiy, house-breaking, horse-stealing, or 
puvate larciny to the value of 55 from any shop, warehouse, 
coach-house, oi stable, shall be excused from all parish 
offices And by statute 5 Ann c 31 any person so appre- 
hending and piosecuting a burglai, oi felonious house- 
breaker, (or, il killed in the attempt, his executors,) shall 
be entitled to a reward of 40/ ^ By statute 6 Geo I c 2^ 

V 2 Hawk P C c 13 § 5 6&7W III c 17 and 5 Ann c 31 

^ The statutes dA5WAM c8 (together with 3 Geo I c 15 §4, 

z 3 



^295 


PUBLIC 


Book IV- 


persons discovering, apprehending, and prosecuting to con- 
viction, any person taking reward for helping otheis to their 
stolen goods, sha/1 be entitled to foity pounds By statute 
14 Geo II c 6 expIainetJ by 15 Geo II c 34 any person ap- 
prehending and prosecuting to conviction such as steal, oi 
kill with an intent to steal, any sheep or other cattle specified 
in the lattei of the said acts, shall foi every such conviction 
leceive a reward ol ten pounds Lastly, by statute 16 Geo II 
c 15 and 8 Geo III c 15 persons discoveiing, appiehend- 
ing, and convicting felons and otheis being found at large 
during the term foi which they are ordered to be tiansported, 
slmll receive a lewaid of twenty pounds (6) 

vrinch direct‘d the method ol reimbursing palatine of Durham, by stat 14 Oco III 
Uie aberifls) are extended to the county- c 40 

(6) This system of itwaiiK, under uhich it is to be fcircit thit some me- 
lancholy abuses hid been pr tctiscd, has been almost cntircl}’^ ilone aviaj with 
by a recent statute, the 58 G 7 c 70 This statute rctitcs the cl luses ui 
4 VV &M L 8 , 7W 5 c 17 , 10& 1 1 W 5 c 2 > , 7 Anne, c 31 , 14G 2 
c b ,and 15G 2 c 28 and then in general repeals them, so fai as relates to 
the granting pecuniary rewards to the paity apprehending or coiiMcting, but 
saves to him the light to the horse, hirnitnic, arms, gnen by the first ot 
the above-named statutes, and saves dso the pemnnry rewards to the 
executors of persons killed in the endeavoiu to apprehend It rcndcis also 
the tertdicate of exemption fiom parish offiees,gi anted by the 10 S. 11 W 3 
c 23 (eomnioiily called a Tyburn Ticket) no longer trinslei able In the 

room of this system, it substitutes a povter in the court in ill cases of felony 
to order the sheriff or treasurer of the county in whieli the offence shall 
have been committed, to pay to tiie prosceutoi and witnesses, bound by 
recognisance, or attending under subpoena or notice, and also to all persons 
ippearing to have been active in the appiehcnsion, both their costs and ex- 
pen ces, and a reasonable compensation for thtir trouble and loss of time 
It IS only to be lamented that this act does not extend to cases of imsde- 
mesnoi, iii which very often considerable hardships occur to poor prose- 
cutors, and witnesses bound ovci to attend at a distance from their homes, 
and at a great expence and loss of time 
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CHAPTER THE TWENTY-SECOND. 

OE COMMITMENT and BAIL. 


■yyilEN a dcbnqiient is ariested by any the means 
mentioned m the pieccdmg chaptci, he ought legu- 
larly to be earned before a Jll«^tlce of the peace and how he 
IS there to be treated, I shall next shew, uiidei the second 
head, of tommiiment and hail 

The justice before whom such prisonei is bi ought, is 
bound immediately to cxatYunc the circumstances of the 
Clime alleged and to this end, by statute 2 ^ 3 Ph & M 
c 10 he is to take in writing the examination of such pri- 
soner, and the infoimation ot those wlio bring him which, 
Mr Tambard observes^, was the fiist waiiant given foi the 
examination of a felon in the Eij*rlish law For, at the coin- 
moil law, nemo tevehatiu prodoe setpsum and his fault was 
not to be wrung out of hnnsell^ but rather to be discovered 
by other means, and other men (1) It upon this inquiry it 
* Eirenarch b 2 c 7 See pag 357 


(1) Thest2&3Ph &M c 10 IS an extension of the 1 & 2 Ph &M c 15 
The first of these relate^ to the examination of the prisoner and the witnesses 
against him, in cases where the justices proceed to bail him, the latter, to 
cases in which they eommit him The provisions are nearly the same, but 
It IS not to be understood, as might be inferred from the text, that these 
ilatutes wairant the wringing out the prisoner’s offence fiom himself, on 
the coiUiary, he 14 perfectly at libcity to say nothing, and answer no ques- 
tions if he IS disposed to speak, a humane and prudent magistrate will feel 
It to be his duty to caution him against saying any thing which may prejudice 
himself After this warning, and a distinct intimation, where inducements 
have been previously held out to him to confess, that such confession will 
avail him nothing in 1 emission of punishment, whatever the pusoner says 

/ 4 * 
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nicinite&tly appeals, tliat cithei no i»uch ciinic was committed, 
or tluit the suspicion cntei tamed of the piisonei was wliolly 
groundless, in such cises only it is lawful totally to discliaige 
him (2) Othei vusc he must eithei be committed to piison, 
or gi\e bad that is, put in secuiitus lor liis apptai ante, to 
mswer the tliugc against him "riiis commitment theieloio 
being Old} lot safe enstod}, \vhcic\ci bail will answei the 
same jiitcntion, it ought to be t iken , .is m most of the m- 
fcijoi Clinics but in felonies, and othei offences of a capital 
[ 297 ] natiiio, no bad can bo a sc cm it} equivalent to the actual 
custody of tlie pcison Toi ulirt is theie that a man may 
not be induced to foitcit, to save his own life and what sa- 
tisfaction oi indcmmt} is it to the public, to sci/c the eflccts 
of them who li ive haded a nuiideiei, if the mmdeici luniscdl 
be suffeicd to escipe with inipimit} ^ Upon ipiinciple siimlai 
to which the Atlunian magistiatcs, when they t(X)k a solemn 
oith. ncvLi to kecji a citizen m bonds that could give tin ce 
siueties c)l the same <|ii<dity with hiinself, did it with an cv* 
ceptioii to sucli IS hid embezzled the public monc>, or been 
guilty of treasonable pincticcs*’ Wind the natiue of b.nl is, 
hath been slicwa in tin pu ceding book', tiz a delivery or 
bailment, of a pei sc'n to liis sin c ties, upon then giving, (to- 
gcthei with linnself,) sidruiLiit scciiiity loi Ins .ippeaiance 
he being supposed to coiUinue in then lueiull} eustod}, in- 
stead of going to gao' In civil cases we Iiivc seen that evciy 

' FoLt Vnti(| b 1 c is ‘ Si.o \oI III J> kjXC 2y() 


n evidence 'igainst hiiii'^clt ii|)on hn toil Hi-> c\ uiiin ition must nut be 
upon o ith, T I Ilk uisinL*' fioiii the cxtieme itiMcty ot the com ts to ascer- 
tain thnt It 1 ^ [uiicly voluntai} The intorniation ol the witnesses iimst be 
upon o'ltli, the prisonci is entitled to eioss-cxaiimic them, but ncithci 
partv Ins a right to legal assistanee before tlu inagisti ate, though there aie 
tew casts m whitli it would he refused to either 7 he information of the 
witnesses ini\ be leatl upon tlie trial is evidence, if it be shewn that they 
ire dead, uinble totrivel, or kept out of the way by the prisonti 2 Hawk 
P C c 46 s ’5—10 1 U &C 

(2) Tins sentence is win anted by the authorities of Ciompton, Lam- 
bard, Dalton, Hale, and Hawkins, who leave little or# no discretion m 
the justice where the charge against the pnsont.r is positive , but these 
authorities w ere questioned in a i cctrit ease ( 1 B & C 4 7), and the opinion 
seems now to be, that the justice is to exercise a somewhat more liberal 
discretion, and not to commit or det un i pirty on bail, however positively 
iCLiistd, it the balafjceot testimony be sUongly lu favoni of his innocence 


i 



Ch 22 


WRONGS 


297 


(leteiidiint ib bailable, but m ciiniinal matteii* it ib otlier\yi‘je 
Let ub theietoie inquiic in what cases the luity accused, 
ought oi ought not to be admitted to bail 

Am>, lust, U) ictuse oi delav to bail any jieison bailable, 
ib an offence against the libeit} ol the subject, in any magis- 
tiate by the common law’’, as well as by the statute Westni 1 
3 Edw 1. c 15, and the habeas lo) pus act, 31 Cai II t 2 
And lest ilu niteiition ol tlie law shall be finstrated by 
the justices requiiing bail to a gi eater amount than the 
nitincot the cise demands, it is cxpiessly declaicd by sta- 
tute 1 W & M St 2 c 2 that excessive bad ought not to be 
leqiined, though what bail sh dl be calh d e\i cssive, must 
hi lelt to the conits, on consideiing the cue iim^^tances of tlie 
case, nj detonninc And, on the othci hand, il tlic magis- ' 
tiate takes insufficient bnl, lie is liable to be hiied, il the 
ciimind dotli not qipeai ** Ihiil maybe taken eithei in 
comt, Ol in some paiticulii cases by the sheiiff, coioner, oi 
othei magisliate but most nsuilly by the justices ot the 
peace Kogiilul}, m all offences, cithei against the common 
law oi act of pailiaineiit, that aic below felon}, the oflendei [ 298 
ought to be admitted to bad, unless it be piohibited by some 
special act ot pailiament* In ordci, thciefoic, more pre- 
cisely to asccitain what ofiences a)( bailable, 

Li r ns next see, wlio may 7io/ be admitted to bad, ot what 
offences aic ?wl bailable And hcie I shall not considei any 
one ot those cases m which bail is ousted by statute, fiom 
pusoneis of paiticulai offences foi then such im- 

jinsonmcnt wathoiit bail is pait ot then sentence and punish- 
ment J5ut, wlieie the impiisonment is only foi safe custody 
6* the conviction, and not foi punishment aftcrxmyds^ in 
such cases bail is ousted or taken away, wherevei the offence 
IS ot a veiy enormous natiiie toi then the public is entitled 
to demand nothing less than the highest security that can be 
given, tvjj the body ot the accused, in oulei to insuie tlial 
justice shall be done upon him, if guilty Such peisoiis, 
therefoic, as tlic author of tlic minor obseivcs^, have no 


** 2 Hwvk PC c 15 § n 
‘ Ibiil t 15 §6 


^ 2 Hal V C 127 
t e 2 §il 
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othei sureties but the four walls of the prison. By the antient 
common law, before ** and since * the conquest, all felonies 
were bailable, till murder was excepted by statute so that 
persons might be admitted to bail before conviction almost in 
every case But the statute Westm 1 3 Edw I. c, 15 takes 
away the power of bailing in treason, and in divers instances 
of felony The statutes 23 Hen VI c 9 and 1 & 2 Ph. & 
Mar c 13 give farther legulations in this matter, and upon 
the whole we may collect*', that no justice of the peace can 
bail, 1 Upon an accusation of tieason nor, 2 Of murder 
nor, 3 In case of manslaughter, if the prisoner be clearly tlie 
slayer, and not barely suspected to be so , or if any indict- 
ment be found against him nor, 4* Such as, being committed 
for felony, have broken prison , because it not only carries a 
piesumption of guilt, but is also superadding one felony to 
another 5, Persons outlawed 6 Such as have abjuied the 
[ 299 ] realm , 7 Approver s, of whom we shall speak in a subse- 
quent chaptei, and persons by them accused 8 Persons 
taken with the mainour, or in the fact of felony 9. Persons 
charged with arson 1 0 lilxcommunicated persons, taken by 
writ de etcoTtmimtcato capiendo all which are cleaily not ad- 
missible to bail by the justice Others arc of a dubious 
nature , as, 1 1 Thieves openly defamed and known , 12 Pei- 
sons chargefl with other felonies, oi manifest and enoimous 
offences, not being of good fame and 13 Accessoiies to fe- 
lony, that labour under the same want of reputation These 
beein to be in the discretion of the justices, whether bailable 
or not. The last class are such as must be bailed upon of- 
fering sufficient surety, as, 14. Persons of good fame, charged 
with a bare suspicion of manslaughter, or other inferior homi- 
cide , 15 Such persons, being charged with petit larceny, or 
any felony nut before specified or, 16 With being accessory 
to any felony. Lastly, it is agreed that the court * of king^s 
bench (or any judge thereof in time of vacation) may bail 

b 2 Inst. 189 ^2 Inst 189 Latch 12 Vaugh, 

‘ In omnibus placUis de fdonia %olet 157 Comb 111 298 1 Comjns 

nccusaiusperplegiosdimittiipraLterquam Dig 495 

tn plaato de honuadio, ubi ad Urrortm Skin 683 Salk 105 Stra 91I« 
idiUr statutumest (Glanv / H c 1 ) 1 Corny ns Dig 497 

* 2 Inst. 286, 3 Hal P C 129 
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(or any ciime whatsoever, be it treason", murder®, oi any 
other offence, accoiding to the circumstances of the case 
And herein tlie wisdom of the law is veiy manifest To 
allow bad to be taken commonly for sucih enormous crimes, 
would greatly tend to elude the public justice and yet there 
are cases, though they rarely happen, m which it would be 
haul <ind unjust to confine a man m prison, though accused 
e\en of the greatest offence The law has therefore provided 
OTIC coui t, and only one, which has a discretionary power of 
bailing in any case except only, even to this high jurisdic- 
tion, «ind of couise to all inferior ones, sucli persons as are 
committed bj citlici house of pailiameiit, so long as the ses- 
sion Lists or siicli as are committed for contempts by any of [ 300 ] 
the king’s superioi couits of justice*’ 

UroN the whole, if the offence be not bailable, oi the party 
ciunot find bail, he is to be committed to the county gaol by 
the mittimus of tlie justice, oi wan ant under his hand and 
seal, containing the cause of his commitment there to abide 
till delivered by due couise of Liw‘* But this imprisonment, 
as h IS been said, is only foi safe custody, and not for punish- 
ment therefore in this dubious inteival, between the commit- 
ment and tiial, a prisonei ought to be used with the utmost 
humanity , and neither be loaded with needless fetters, nor 
subjected to other hardships than such as are absolutely re- 
quisite lor the purpose of confinement onlj^ , though what are 
so requisite, must too often be left to the disci etion of the 
gaolers , who are frequently a merciless race of men, and, by 
being conversant m scenes of misery, steeled against any 
tender sensation Yet the law (as formerly held) would not 
justify them in fetteiing a pnsoner, unless where he was un- 
1 Illy, oi had attempted to escape this being the humane 
language of oui antient lawgivers*, cu^^es poenam sibt com- 

vmsomm non auge<mU cos ioiqueead , sed omm saevtiia 

reniota, pietatecpie adhibita^judtaa debtte exequaittur ” 

" In the reign of queen Elizabeth xnplacxtodehomicidw (Gian / H cl) 

It was the unanimous opinion of the Sciendum tamen quod^xn hoc ptacito^ non 
judges, that no court could bail upon ^olei accusatus per ptcgios iliinitli, nist ex 
a ‘Commitment, for a charge of high regiac potP$tatis bcmjmo [Ibid t 1) 
treaM>n by any of the queen’s, privy i’ Stiundf PC 13 b 
council (1 Anders; ) i J Hal PC 132 

^ In omnibus plcicitis de ^ehnvi solct ^ Inst 381 3 Inst. 31 

actusiUuiipcrple^mduiaUtfpracUtynam ^ Flct M. t 2b* 



^01 


PUBLIC 


Book IV. 


ClIVmER IIIL IWPN^lY-lHinD 

oi uiE hivtHAf, MODES tu’ I’ROSE- 
C'UTION. 

"J'lii': next *5tep lov\*nds tlie pumslinicjit ot ofTciideis is then 
piosetiition, oi the maiinei ot then tonnal accusation 
And this IS cithei upon a pievioiis fiiuliiig ot the fact by an 
inipicst oi gi ind luiy » oi witlioiit sich piexioiis finding 
The foiinci w^iy is cithei by }» tbcntmi ni oi Dtduimcnt 

I A rucsiNiMEN i, v^oiDcdlif taken, is i \cry coinpuhen- 
sive leiin, nu hiding not oidv sentments propel ly so called, 
but also inquibitioiis oi oflice, ind nidictiucnts by a grand )ui^ 
A pro sent men t, jnoptih^ speaking, is the notice t<iken by a 
gland jinyot any offence horn then own kno^^ ledge oi obse^- 
ation without any bill of indietnieiit laid betoie thorn at the 
suit of the king, as the picseiitnienl oi a nuisance, a libel, 
and the like , upon which th^ officer of the couit must altci- 
wards flame an indictinent befoie the paity pieseiited can 
be put to aiiswei it An inquisition of office is the act of a 
lury summoned by the pioper ofhcei to inquire of inatteis re- 
lating to the crown, upon evidence laid bcfoie them Some 
ot these aie in themsebes convictions, and cannot afterwaids 
be travel sed oi denied, and thexefore the inquest, or juiy, 
ought to hear all th^ can be alleged on both sides Of this 
nature arc all inquisitions of Jelo de se, ^of flight in persons 
accused of felony , of dcodands, and the like, and picsent- 
ments of petty offences m the sheiifF’s toiirn"^or court-leet, 
whereupon the presiding officer may set a fine ( 1 ) Othei m- 

* Lamb Etrcnarch I ^ c 5 ^2 Inst 739 

m. (l) There is some imcturacy iii this '^t'xtemenl inquisition finding 

that a mail was Jcio de sc Lannot, ofcoiiiiic, he tiaver&ed Ijv the imlividiml 

but 
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(jiusitioiis may be akeiwaids tiaveibod and examined , is pai- 
ticulcirly the coi oner’s inquisition of the death of a man, when [ 302 ] 
it finds any one guilty of homicide , for in such cases the of- 
fendei so presented must be airaigned upon this inquisition, 
and may dispute the tiuth ot it which brings it to a kind of 
indictment, the most usual and effectual means of pro^^e- 
tution, and into which we will theiefore inquire a little moie 
minutely (2) 

II An ^ is a vvntlen accusation ol one oi inoio 

peisons of a ciiine oi unsdemesnoi , puleind to, and pie- 

StL Ap|Hiulix, § I 

but It any be removed into the bemh bv cn Imran, mid there tra- 

lerstd b) thi o\ecutors or adinmistriitor^ ot the dei eased Toorrusv Fth~ 
nrr^loriy 1 S lund Rep n (1) cd IS21 As to the flight of persons accused 
of felony, I an not i\\ iie tint this \\as c\ei in idc u siibstantne m ittcr of 
inqiiir\, distinct from tin trnl ot the Icloin itself (see j)Ost, '^S7 ), and is 
that trial could onlj be in the presence of the paitv accused, it was then 
the leguUr verdict ot ajurv, iftci an open tiid, ind not a case in point 
The eoroiiei, indeed, holding an impiisition on the deith of a person, may 
hnd that he was iiiiiideicd by A B, ind tint A B has fled for it, and the 
authorities ill agiee that tins latter pait ot tlie hnding is not traversable , 
though It IS obscived that no idequatc reason foi this distinction is to be 
found in the books Ihis probibU was the flight which the author intended 
to mention With respect to dcodaiids, there is no mode, indeed, by which 
the lord of the fianchise can quaircl with the finding oi the jury, so as to 
increase tlic value tliej have affixed, but the court will interfeie to diminish 
that value, Fostei, and therefore it must be infcned that the finding 
IS not absolutely conclusive 

And, lastly, as to presentments of pettj oftenecs in the touin or lect, 

Lord Mansfield has said that it cannot be true that they aic not traversable 
anywhere, li v Houpc/i, Cow p 450 , and the law seems to be, that before 
th( fine is estreated and paid, though not attciw uds, the presentment may 
be lemovcd b) rcrtioran into the court ofking’:, bencli andtiaveised there, 

R V Heaton, ST R 184 

Upon the whole, it may be laid down geneially, that with the exception 
of flight on the death of a man, no finding ot an inquisition can be conclu- 
sive on a part), who has had no opportunity of ^dieating las rights before 
the jury , while there ^fe cases in which a party who has voluntarily fore- 
gone that right m one stage, may yet traverse the finding in some futuic 
stage As where, upon an inquiiy by the sheiiff under a writ of extent, the 
jury find certain goods to be the goods of A B, and that finding is returned 
to the couit of exchequer, C D, who claims the goods, and might have 
done so, but neglected to do so, before the sheriff, may yet traveise the 
finding in the court above 

( 2 ) For the presentment of nuisances in hrgliwavs, &c b\ justices 
otheis, 'see ante, p l(>7 
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seated upon oatli by, a grand juiy To tJus end the shenff 
of every county is bound to leturn to eveiy session of the 
peace, and cveiy comnnssion of and fctmtne}, and of ge- 
neral gaol-delivery, twenty-four good and lawful men of tlie 
county, some out of eveiy hundred, to inqnue, piesent, do, 
and execute all those things, which on the part of oui lord 
the king shall then and there be commanded them TJiey 
ought to be fieelioldeis, but to what amount is uncertain ® 
which seems to be castis o?nissHS, and as piopei to bo supplied 
by the legislatuie as the qualifications of the petit jiiiy which 
were formerly equally \ague and uncertain, but aie now 
settled by several acts of parliament Howevei, they aie 
usually gentlemen of the best figuie m the count} As iminy 
as appeal upon this panel aie sworn upon the giand juiy, to 
the amount of twelve at the least, and not moie than twenty- 
tliree , that twelve maybe a majoiit} Which numbei, as 
well as the cpiistitution itself, we find exactly described, so 
early as the laws of king Ethelicd^ ILxeant simiojes duo- 
decim tham^et pi aeftctm cum eis, et jiuenf mjia sanctum mm 
‘‘ quod ets in vianus datuiy qmd nolint idlum mnocentevi accu~ 
sare, ncc aliqucm noxium celmc"^ In the time of king 
Richard the first (according to Hoveden) the process of elect- 
ing the grand juiy oi darned by that prince, was as follows 
four knights were to be taken fiom the county at large, who 
chose two more out of eveiy hundred , which two associated 
to themselves ten othei principal fieemen, and those twelve 
were to answei concerning all paiticulars i elating to their 
[ 303 ] own district. This number was prdbabl} found too large and 
inconvenient, but the traces of this institution still lemam m 
that some of the juiy must be summoned out of every hun- 
dred This grand juiy aie previously insti acted m tlie 
articles of their inquiry, by a chaige from the judge who pre- 
sides upon the bench^^ They then withdraw, to sit and leceive 
indictments, which are preferred to them in the name of the 
king, but at the suit of any private prosecutor , and they are 
only to hear evidence on behalf of the prosecution foi the 
finding of an indictment is only in the nature of an inquuy 
or accusation, which is aftei wards to be tried and determined, 
and the grand jury aie only to inquire upon their oaths, whe- 

' “ 2Hal P C 154 * Wilk LL, An^l Sax 117 

• Ibid 155 

^ 7 
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ther there be sufficient cause to call upon the party to answer 
Jt A grand jury, however, ought to be thoroughly per- 
suaded ol the truth of an indictment far as their evidence 
goes, and not to rest satisfied merely with remote proba- 
bilities a doctiine that might be applied to very oppressive 
purposes ^ (3) 

The grand jury arc sworn to inquire, only foi the body 
of the county, po coipore vwnitaius , and theiefoie they can- 
not regularly inquire of a tact done out ot that county foi 
which they aic sworn, unless particulaily enabled by an act 
of parliament And to ao high a nicety was this matter aii- 
ticntly earned, that where a man was wounded m one county, 
and died in anothei, the ofFendei was at common law indict- 
able 111 neitlici , because no complete act of felony was done 
in any one ot them hut by statute 2 & 3 Edw VF c 24 he is 
now indictable m the county where the party died And, bj 
statute 2 Geo II c 21 , if the stroke oi poisoning be in 
England, and the death upon the sea or out of England, 
oi, vice veisd, the offenders and their acccssoiies may be 
indicted m the county wheie either the death, poisoning, oi 
stroke shall happen And so m some other cases as pai- 
ticularly, where treason is committed out of the realm, it 
may be inquired of in any county within the lealm, as the 
king shall direct, in puisuance of statutes 26 Hen VJIL c 13 , 

33 Hen VIII c 23 , 35 Hen VIII c 2 , and 5 & 6 Edw VI. 
c U And counterfeiters, washers, or minishers of the current [ 304 ] 
coin, togethei with all manner ot felons and their accessories, 
may by statute 26 Hen VIII c 6. (confirmed and explained 

« State Tnals, IV 183 


( 5 ) This 18 the more manifest, because the form of the indictment is that 
they, ui^m their oathy present the paity to have committed the crime This 
form 13, perhaps, stronger than might be wished , the law and common sense 
require, in ordinary cases, that when a man affirms on oath^ he should be 
taken to express his full conviction of the truth of that which he affirms , 
now the finding ofa grand jury is always made with the reserves attendant 
upon having heard the witnesses on one side only, and, in many cases, with 
the doubt whether the facts deposed to do not amount to a different offence 
in law from that which is charged in the bill It has occurred to me to know 
that scrupulous minds have been under difficulty as to the line of their duty 
from thcic circumstance^; 
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by 34 8c B 5 Hen VIII c 2f) § SJ, 86 ) be indicted and tiied 
for those offences, if committed in any paU*‘ of Wales, be- 
fore the justices of gaol-delivery and of the peace in the next 
adjoining county of Lngland, where the king’s wiit lunneth 
that IS, at present in the county of Heiefoid oi Salop, 
and not, as it should seem, in the county of Chestei oi Mon- 
mouth , the one being a county-pilatine wheic tlie king^ 
Avntdid not um, and thcothci ajiaitof Wales, in 26 Hen VIII ' 
Murdcis also, whethei committed in England oi in toieign 
parts S may by vutue of the statute 3 S Hen VIII c 23 be 
mqiuied of and tiled b^ the kmg’^ special commission iti any 
shire oi jdace iii the kingdom By statute lOik 11 W III 
c 25 all robbeiies and othei capital ci lines, conimitted m 
Newfoundland, may he uiquiied of and tiled m any count\ in 
England. ^4) Offences against the black act, 9 Geo I c 22 , 
itiay^bc mqiiired of and tiled in an^ county in England, at iht 
option of the piosecutoi ' So felonies in destioMiig tinn- 
pikes, oi ^^orks upon navigable ineis, elected bv uithoiit) 
of pailiament, inav, bv stxtutes 8 Geo II c 20 .mil 
IS Geo III c 84, be iiupiued of and tiied in anv ad)uent 
county (5) B\ stitute 26 Geo II c 19 plundeung oi steal- 
ing liom any vessel ni distiess oi wiecked, oi bieaking anv 
ship contiaiy to 12 Ann st 2 c 18'^’, in.u hi piosLCuted 

' Str'i 55 J S Mod ‘So Iitld l)\ nil flic jihItcs, II 1 1 

‘ See Ilardr Oco III m the case oi Kicli ircl Mortit, 

Ely s cnbe, \t the Old Bailty, Dec on a case reftrred fioin the Old BiwKv 
1720 Uonche ■> case^ l)ct 1775 Jill R 7S f 

“ hcL pag J 

(4) Several statutes have been passed of a temporvrv natuie lui the Mil) 
ject of judicature in IN ewfoundland , the 5 G IV c (>7 cuipowii-. In^ Ma- 
jesty to constitute a supreme couit of tliice judges, with the same pov\ns 
civil and cnminai, as the supenoi couj ts of law and equity in England, ui 
which all issues of fact shall be tried by jury By the same statute his 
majesty is also empowered to constitute three circuit couits, iii winch the 
trial IS to be by jury if possible, O-nd if not, by the circuit judge, who is to 
be one of the judges of the supiemc court, and three assessors, justices 
of the peace, nominated by the governoi, but liable to challenge, who are 
to give their verdict iiv open court 

(5) The 8 G 2 c 20 is repealed as to the capital punishment by the 
iG4 c 115 , but there is nothing in the latter act to alter the rcgul itions 
as to the trial of the offences specified, which still remain felonies The 
13 G 5 c 84 IS entirely repealed by the 3G 4 c 1 2b whuh act contains 
no ‘>rnulai piovisron to tlmt mentroned iii tlip text 

^ r 
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either in t)ie county where the fact is committed, or in any 
county next adjommg , and, if committed m Wales, then m 
the next adjoining English county by which is understood to 
be meant such English county as by the statute 26 Hen. VI II 
above-mentioned, had before a concurrent jurisdiction with 
the great sessions of felonies committed m Wales Felonies 
committed out of the realm, in burning or destroying the [ 305 ] 
king’s ships, magazines, oi stores, may by statute 12 Geo III 
c 24 be inquired of and tried in any county of England, or 
in the place where the offence is committed By statute 
13 Geo III c 63 misdemesnors committed in India may be 
tiled upon information or indictment in the court of king’s 
bench in England , and a mode is marked out for examining 
witnesses by commission, and transmitting their depositions 
to the court. But, m general, all offences must be inquired 
into as well as tried in the county where the fact is com- 
mitted. Yet if larciny be committed in one county, and the 
goods carried into anothei, the offender may be indicted in 
eithei , foi the offence is complete in both ® Oi he may be 
indicted m England, tor larciny in Scotland, and carrying the 
goods with him into England, or 'vice veisd , or for receiving 
in one part of the united kingdom goods that liave been stolen 
in another P (7) But for robbery, burglary, and the like, he 
can only be indicted where the fact was actually committed ; 
for though the carrying away and keeping of the goods is a 
continuation of the original taking, and is therefore larciny m 
the second county, yet it is not a robbery or buiglary in that 

" At Shrewsbury summer assizes, was the next adjoining English coun- 
1774, Parry and Roberts were con- ty But all the judges (m Mich, 
victed of plundering a vessel which 15 Geo III,) held the prosecution to 
was wrecked on the coast of Angle- be regular (6) 
scy It was moved in arrest of judg- 1 Hal P C 507 * 

ment, that Chester and not Salop ^ Stat 13 Geo III c 31 

(6) 1 Leach Cr Ca 108 2 East, PI C c xvj s 156 

(7) Similar provisions are now made with respect to Ireland, by the 
44GIII c 92 88 7,8 , and by the 59 G in c 96 , the difficulties are removed 
which attended the fixing the place of tnal for felonies committed on stage 
coaches, or other public carnages, in the course of their journey through 
several counties, as well as felonies committed on highways which form 
the boundaries of two counties, and of felonies committed any where near 
the boundary of two counties In the first case, the tnal may be in any 
county through which the carriage has passed in the course of the journey , 
in-the two last, in either of the two counties 
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jurisdiction And if a person be indicted m one county for 
larciny of goods originally taken in another, and be thereof 
convicted or stands mute, (8) he shall not be admitted to his 
cleigy , provided the original taking be attended with such 
circumstances, as would have ousted him of his clergy by 
virtue of any statute made previous to the year 1691 

WiiFN the grand jury have heard the evidence, if they 
think It a groundless accusation, they used formerly to endorse 
on the back of the bill, ‘‘ t<rnoramus or, we know nothing 
of it , intimating, that though the facts might possibly be true, 
that truth did not appear to them but now, they asseit in 
English, more absolutely, ‘‘not a hue bill,” oi, (which is 
the better way) “not found,” and then the paity is dis- 
-chaiged without faithci answei But a tresh bill may aftei- 
wards be preferred to a subsequent giaiid juij If they arc 
satisfied ot the truth of the accusation, they then endorse 
[ 306 ] upon it, “ a hue bill,” antiently, “ hilla voa ” The indict- 
ment IS then said to be found, and the party stands indicted 
But to find a bill there must at least twelve of the jury agree 
foi so tendei is the law of England of the lives of the subjects, 
that no man can be convicted at the suit of the king ot any 
capital offence, unless by the unanimous voice of twenty-foui 
of Ins equals and neighboins that is, by twelve at least of 
tlie grand jury, in the first place, assenting to the accusation 
and aftei wards, by the whole petit juiy, of twelve more, find- 
ing hun guilty, upon his trial But if twelve of the giayd 
jury assent, it is a good presentment, though some of the rest 
disagree And the indictment, when so found, is publicly 
delivered into court. 

Indictments must have a precise and sufficient certainty. 
By statute 1 Hen V. c.5. all indictments must set forth the 
Christian name, sirname, and addition of the state, and degree, 
mystery, town, or place, and the county of the offender and 
all this to identify \\is pasoti The time^ and place^ are also 
to be ascertained by naming the day, and township, in which 
the fact was committed though a mistake m these points is 
in general not held to be material, provided the time be laid 
'1 Stat. 25 Hen VIII c 3 3 W & M c 9 ^ 2 Hal P C 161 

(8) As to standing mute, see post, 524 
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previous to the finding ot the indictment, and the place to be 
within the jurisdiction of the coiiit, unless where the pLice ib 
laid, not merely as a venue^ but as part of the description of 
the fact* But sometimes the tme may be very material, 
where there is any limitation in point of time assigned for the 
prosecution of offenders as by the statute 7 Will III c.3 
which enacts, that no prosecution shall be had foi any of the 
treasons oi misprisions theiem mentioned, (except an assassi- 
nation designed or attempted on the pci son of the king,) 
unless the bill ol indictment be found within thiee years aftei 
the offence committed t and m case of niurdei, the time of 
the dc.ith must be laid within a jieai and a clay after the 
mortal stroke was given The offence itself must also be set 
forth with clearness and ceitainty , and in some crimes pai- 
ticular woids ot art must be used, which aie so appiopiiated 
by the law to express the piecisc idea winch it entertains ot 
the offence, that no othei wolds, however synonymous they [ 307 ] 
may seem, are capable of doing it Thus, m treason, the 
facts must be laid to he done, “ tieasonably and against his 
“ allegiance,” antiently, prod itoric ct contra Iv^eanUae suae 

‘‘ dthiium ” else the indictment is void In indictments foi 
murder, it is necessary to say that the paity indicted mui- 
“ deied,” not “ killecl,” or “ slew,” the othei , which till the 
late statute was expressed in Latin by the word murdravit'^ ” 

In all indictments for felonies, the adverb “ feloniously,” 
^^Jelonice^^ must be used , and for burglaries, also “ burg- 

lay iter or in English, “ buiglariously ” and all these to 
asccitam the intent In rapes, the word “ rajmit” or 
“ ravished,” is necessary, and must not be expiessed by any 
periphiasis , in order to render the crime certain So m 
larcmies also, the words ^^fdonice cepit et asportavity felom- 
“ ously took and carried away,” arc necessary to every in- 
dictment , for these only can express the very offence Also 
in indictments for murder, the length and depth of the wound 
should ill general be expressed, in order that it may appear 
to the court to have been of a mortal nature but if it goes 
through the body, then its dimensions are immaterial, for 
that IS apparently sufficient to have been the cause of the 
death. Also, where a limb, or the like, is absolutely cut off, 

* 2 Hawk PC c 4G, § 181 “ See Vol HI, pag 321 

‘ Post 249 
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there such description ib impossible"". Lastly, in indictments, 
the mine of the thing, which is the subject oi instiumeiit of 
the offence, must sometimes be expressed In inchctments 
for larcimes this is necessary, that it may appear whether it 
be grand or petit larciny , and whetliei entitled or not to the 
benefit of clergy , m homicide of all sorts it is necessaiy , as 
the weapon with which it is committed is foi feitecl to llie king 
as a deodand (9) 

7’he lemainmg methods of piosccution aie without any 
pievious finding by a jury, to fix the authoritative stamp ot 
verisimilitude upon tlie accusation One ot these by tlie 
common law, was when a tliief was taken *with the mainom^ 
that IS, with the thing stolen upon him tii maim For he 
might, when so detected Jlagiantt delicto^ be brought into 
court, airaigned, and tried, without indictment as by the 
[ 208 *] Danish law he might be taken and hanged upon the spot, 
without accusation or trial* 13ut this proceeding was taken 
away by seveial statutes in the leign of Eclwaid the ihiuF 
though in Scotland a similar pioccss lemains to this day" 
So that the only species ol pioceediiig at the suit of the king, 
without a picvious indictment oi presentment by a giand 
jury, now seems to be that ot uifomnation 

III Informations aie of two sorts first, those which aie 
partly at the suit of the king, and paitly at that ol a subject, 
and secondly, such as are only m the name of the king 'Fhe 
formei aie usually brought upon penal statutes, which inflict 
a penalty upon conviction ot the offender, one part to the 
use of the king, and anothei to the use of the infoimei , and 
aie a sort of qui tarn actions, (the nature of which was ex- 
plained in a former volume®,) only carried on by a ciimitml 
instead of a civil process upon which I shall tlieiefore only 

5 Rep 122 y 2 Hal PC Md 

* Stiernh tie jure Sueon I 3, c.5 * Lord Kajms, I, 331 

* See Vol, III pag,162 

(9) Ahhoiigh these particulars are still held material to the form of the 
, indictment, from a scrupulous adherence to antient precedents, yet the 

proof need not correspond precisely to the descnption or value, the wound 
proved, so long as it is of the same kind, may differ m length, depth, or 
situation fiom that which is chaigtd the value of the weapon, or of the 
things stolen, is subject to the same observation East, PC v s 1 10 
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obseive, that by the statute 31 Eh/, c 5 no prosecution upon 
any penal statute, the suit and benefit whereof arc limited 
m pait to the king and m part to the piosecutor, can be 
brought by any common informer, after one year is expired 
since the commission of the offence, nor on behalf of the 
Cl own aftei the lapse of two years longei , nor, wheie the 
forfeiture is originally given only to the king, can such prose- 
cution be had aftei the expiration of two years from the 
commission of the oftence 

The mfoimations that aie exhibited iii the name of the 
king alone, are also of two kinds first, those which are ti uly 
and properly his own suits, and filed tv officio by Ins own 
immediate officer, the attoincy-gencial , secondly, those m 
which, though the king is the nominal prosecutoi , yet it is at 
the relation of some piivatc peisoii or common inlorniei , 
and they are filed by the king^s coronei and attorney in the 
court of king’s bench, usually called the master of the crown- 
office, who IS foi this purpose the standing officer of the 
public The objects of the king’s own prosecutions, filed 
ev officio by his own attorney-general, are propeily such enoi- 
mous misdemesnors, as peculiaily tend to distmb or endanger ^ 309 j 
his government, or to molest or affront him in the regular 
discharge of his royal functions Foi offences so high and 
dangerous, in the punishment or prevention of whicli a mo- 
ment’s delay would be fatal, the law has given to the crown 
the power of an immediate piosecution, without waiting fbi 
any previous application to any other tiibunal which power, 
thus necessary, not onl^ to tlie ease and safety, but even to 
the very existence of the executive magistrate, was originally 
reserved in the great plan of the English constitution, wherein 
provision is wisely made foi the due preservation of all it’s 
parts The objects of the other species of informations, filed 
by the master of the clown-office upon the complaint or rela- 
tion of a piivate subject, are any gross and notorious misde- 
mesnors, riots, batteries, libels, and othei immoralities of an 
atrocious kind not peculiarly tending to disturb the govern- 
ment, (for those are left to the care of the attorney-general,) 
but which, on account of their magnitude 01 pernicious 
example, deseive the most public animadversion And when 
^ I' 2 Hawk P C t § 1 
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an information is filed, eitlier thus, or by the attorney-general 
It must be tiied by a petit jury of the county wheie 
the offence lu ises aller w hich, if the defendant be found guilty, 
the court must be resorted to for his punishment. 


There can be no doubt but that this mode of prosecution 
by infoimalion, (or suggestion,) filed on record by tlie king’s 
attorney -geneial, or by his coroner or mastei of the crown- 
office in the court of king’s bench, is as antient as the common 
law itself Foi as the king was bound to prosecute, oi at 
least to lend the sanction of Ins name to a prosecutoi, when- 
ever the grand juiy infoimed him upon their oaths that there 
was a sufficient gioiind foi instituting a criminal suit so, 
when these his immediate officers were otherwise sufficiently 
assured that a man Ind committed a gross misdemesnoi, 
either peisonally against the king or his government, or 
against the public peace and good oider, they were at libertv, 
without waiting for any fiither intelligence, to convey that 
[ 310 ] information to the court ol king’s bench by a suggestion on 
record, and to carry on the prosecution m lus majesty’s name 
But these intoimations (of eveiy kind) aie confined by the 
constitutional law to mere misdemesnors only for, wherevei 
any capital offence is clmi ged, the bame law lequnes that the 
accusation be waiiantcd by the oath of t»vclve men, before 
the paity shall be put to aiiswei it And, as to those offences, 
m wliicli informations wcie allowed as well as indictments, so 
long as they weie confined to this high and respectable 
juiisdiction, andweie earned on in a legal and regular couise 
in his majesty’s court of king’s bench, the subject had no 
leason to complain The same notice was given, the same 
process v^as issued, the same picas were allowed, the same tiial 
by juiy was had, the same judgment was given by the same 
judges, as if the prosecution had originally been by indict- 
ment But when the stat 3 Hen VIT c 1 had extended the 
jurisdiction of the court of stai-chamber, the members of 
winch were the sole judges of the law, the fact, and the 
penalty, and when the sLitute 11 Hen VII c 3 had pei- 
mitted informations to be brought by any mformei upon any 
penal statute, not extending to life or member, at the assises 
pr before the justices of the peace, who were to hear and 

1 Sho^^ 118 
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determine the same according to their own discretion , then 
it was, that the legal and orderly jurisdiction of the couit of 
king's bench fell into disuse and oblivion, and Empson and 
Dudley (the wicked instruments of king Henry VIJ ), by 
hunting out obsolete penalties, and this tyrannical mode of 
prosecution, with other oppressive de\ices^ continually ha- 
assed the subject and shamefully eniiched the crown The 
latter of these acts was soon indeed lepealed by statute 
1 Hen VIII c 6, but the court ot stai-chamber continued 
m higli vigoui, and daily increasing its authority, foi more 
than a century longer, till finally abolished by statute 
16 Car I c 10 

Upon this dissolution the old common law ^ authonty of 
the court of king's bench, as the custom mmum of the nation^ 
being found necessaiy to leside somewhere foi the peace and 
good government of the kingdom, was again revived m prac- 
tice ^ And it is obseivable, that in the same act of parha- [311 ] 
nient which abolished the court of stai -chamber, a conviction 
by mfo! Illation is expressly leckoned up, as one of the legal 
modes of conviction of such persons as should offend a third 
time against the provisions of that statute ® It is true, sir 
Matthew Hale, wlio presided in this court soon after the time 
ofsiicli levival, is sauU to have been no friend to this method 
ol })iosecution and, if so, the reason of such his dislike was 
probably the ill use which tlie master ot the crown-officc 
then made of his authority, by permitting the subject to be 
ihiiassed with vexatious infoimations, whenever applied to by 
any malicious oi levengeful pioseculoi , lather than his doubt 
ot then legality, or piopiicty upon uigent occasions’ For 
the powei of filing infoimation?, without any contioul, then 
lesided m the bieast of the mastei and, being filed in the 
name of the king, they subjected the piosecutoi to no costs, 
though on trial they proved to be gioundless This oppres- 
sive use of them, m the times preceding the i evolution, oc- 
casioned a sti uggle, soon after the accession of king William 
to piocure a declaration of their illegality by the judgment 

1 And 157 * Stat 16 Car I c JO §6 

' 5 Mod 464 ^ 5 Mod 460 

* Styl Rep 217 245 Styl pratt ‘ 1 Saund 301 I Sid 174 

Reg tit Information, pag 187 (edit M 1 VV & M ^ Mod 459 Comb 

1657 ) 2 Sid 71 1 Sid 152 141 Far 361 1 Show 106 

A A 4 
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ot l\\e court of king’s bench. But sir John Holt, who then 
presided there, and all the judges, were clearly of opinion, 
that this proceeding was grounded on the common law, and 
could not be then impeached. And, in a few years afterwards, 
a moie temperate remedy was applied in parhament, by sta- 
tute 4 and 5 W & M c.l8. which enacts, that the clerk of the 
crown shall not file any information without express direction 
from the court of king’s bench , and that every prosecutor, 
permitted to promote such information, shall give security by 
a recognizance of twenty pounds (which now seems to be too 
small a sum) to prosecute the same with effect, and to pay 
costs to the defendant, in case he be acquitted thereon, unless 
the judge, who tiies the infoimation, shall certify theie was 
reasonable cause for filing it, and, at all events, to pay costs, 
[ 312 ] unless the information shall be tried within a year after issue 
joined But there is a proviso in this act, that it sliall not 
extend to any othei informations than those which are ex- 
hibited by the master of tlie crown-office . and, consequently, 
informations at the king’s own suit, filed by his attorney-ge- 
neral, are no way restrained thereby (lO) 


(10) The granting permission to file an information is a matter entirely 
within the Jiscrction of the court , but certain general rules, which they 
have laid down to guide that discretion, may be collected from the books, 
and from these they nevci depart, unless the particular circumstances take 
the case out of the general pnnciple 

The first rule is, that the party applying must come early, for the incon* 
vcmence of delay till a grand jury sits, is one mam ground on which the 
proceeding itself is to be justified And this is a rule not to be construed 
technically, but liberally, so that when a public officer complained of a libel 
which had passed through several editions, the last of which was published 
recentl} before the complaint , but several grand junes had sate since the 
publication of the first, the application was refused, as founded in substance 
on the first, though in form on the last edition , the matter complained of 
being the same in both i? v a, MS Mich 1823 In the case of 

applications against magistrates, the rule is become almost unalterable, that 
leave will not he granted, even conditionally, if the party applies so late in 
the second term after the alleged offence committed, that the magistrate 
cannot show cause against the application in the same term , and it will 
not be enough for the parly applying to explain the delay, by swearing that 
the facts had only recently come to his knowledge , for refusing the appli- 
cation does not preclude inquiry by the ordinary inodes, and the admitting 
such an excuse would lead to easy evasions of a most useful and equitable rule 
It 15 obvious, that if the court were conditionally to grant the application 

at 



Ch 23. 


WRONGS 


312 


There is one species of informations^ still larther regu- 
lated by statute 9 Ann. c.20 viz, those in the nature of a writ 
of qnowatranto, which was shewn, m the preceding volume*, 
to be a remedy given to the crown against such as had usurped 
or intruded into any office or franchise The modern inform- 
ation tends to the same purpose as the antient writ, being 
generally made use of to try the civil rights of such franchises , 
though It IS commenced in the same manner as other infbrm- 
^ See \oI 111 p 262 

at such a tune, that the cause against it could not be shown till the third 
term, the general consequence would only be delay of prosecutions , for m 
the interval between the offence and that third term the assises must have 
intervened, at which the applicant might present a bill to the grand jury 
And if there are othei reasons for applying to the court, such as supposed 
prejudices or prepossessions m the grand jury of the county, still it is un- 
fair to keep the imputation arising fioiii the doubt even, whether a criminal 
information will not be filed, hanging over the head of a public functionary 
in unnecessary suspe nee R v Bishop, 5 13 &A 612 

A second rule m the case of application against magistrates is, that the 
affidavit of the party applying must directly impute corrupt motives for the 
misconduct complained of, the court will not lend its extraordinaiy aid to 
punish either their ignorance or mistake, but leave the party to his ordinary 
remuly by indictment or iction R \ Roiron, 3B &A 432 

A third rule is applicable to the case of informations for libels there, it 
the libel complained of imputes to an individual a substantive and definite 
crime, capable of being distinctly denied, the court will expect that he who 
complains of the charge, as a ground for the cxtraordin iry interposition of 
the court, should distinctly, upon affidavit, deny the being guilty of it The 
justice of this IS self-evident and it will be more so, when it is recollected 
that upon the trial of the information, the defendant would not have the 
power of proving the truth of the charge 

A fourth rule is, that where tlie act complained of gives the individual a 
right of action also for civil damages, he waive that right, unless the 
court, upon hearing the whole matter, should be of opinion that it is a 
proper subject to be tried in a civil action, and specifically give him leave 
so to do R V Spai row, 2 T R 198 

Prosecutions by the crown for misdemcsnors, whether by indictment or 
information, are now laid under certain regulations by the 60 G III and 
1 G IV c 4 , which enacts, that in such cases the court shall, if required, 
order a copy of the information or indictment to be delivered, aftei ap- 
pearance, free of expence to the defendant, or his attorney , and if the at- 
torney or solicitor-general shall not bring the issue to trial within twelve 
calendar months after the plea of not guilty pleaded, the court may, on the 
defendant’s application, of which twenty days* notice must be given to 
the attorney or solicitor-general^ allow the defendant to bring on tbe 
tnal. 
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ations are, by leave of the court, or at the will of the attorney- 
general being properly a criminal prosecution, in order to 
fine the defendant foi his usurpation, as well as to oust him 
from his office, yet usually consideied at present as merely 
a civil proceeding 

These are all the methods of prosecution at the suit of 
the king There yet remains another, which is merely at the 
suit ol the subject, and is called an appeal 

IV, An appeal, in the sense wheiein it is here used, does 
not signify any comjilaint to a superior court of an injustice 
done by an mferioi one, which is the geneial use of the word, 
but it heie means an oiiginal suit at the time of iCs fiist com- 
mencement'^ An appeal, therefore, when spoken of as a 
ciiminal piosecutioii, denotes an accusation by a private sub- 
ject against anothei, for some heinous crime, demanding 
punishment on account of the paiticulai injury suffered, 
lather than for the offence against the pubhe. (11) As this 
method of prosecution is still in force, I cannot omit to men- 
313 ] tion it but as it is very little m use, on account of the great 
nicety required m conducting it, I shall treat of it very 
briefly, refer ling the student foi moie particulars to othei 
more voluminous compilations" 

This private piocess, for the punishment of public crimes, 
had piobdbly its original iti those limes wlien a piivate pe- 
cuniary satisfaction, called a 'wcrc^rild^ was constantly paid to 
the party mjiued, or his relations, to expiate enormous of- 

It IS derived from the French, signihcs the same as the ordinary sense, 
ajipcUejP the verb active, which sig- of “ ippcal” iii English 
nifics to call upon, summon, or challenge " 2 Hawk PC th 23 

one, and not the verb neuter, which 


(11) It Bccms more correct, to say with Hawkins, PC bn c 23 si 
that an appeal was the party’s private action, prosecuting also for the 
crown in respect oi the offence against the public because, as will be 
stated at page 315, the trial of an appeal was deemed to have satisfied pub- 
lic as well as pnvatc justice, and an acquittal upon it was a bar to an in- 
dictment But the whole law of appeals is now little more than matter of 
cunosity, for the public attention having been drawn to the subject by the 
ap[)tal of Ashford against Thornton, for the murder of his sister, 
(I B tV A 403 ) tilt 50 G 111 t 45 was passed, which abolishes all appeals 
of treason, murder, felony, oi othei oltences 
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fences. This was a custom, derived to us, m common with 
other northern nations®, from our ancestors, the antient 
Get mans, among whom, according to Tacitus p, “ luiiia 
homiLidtum certo mmentoruin ac -pecoynm numeto recipitque 
sati^f actionem unwosa domus'^ ” (12) In the same manner 
by the Irish Brehon law, in case of murder, the Brehon or 
judge was used to compound between the murderer and the 
friends of the deceased who prosecuted him, by causing 
the maletattor to give unto them, oi to the child or wife ot 
him that was slam, a recompense wliith they called an 
enach^ And thus we find m our Saxon laws (particulaily 
those of king Athclslan the seveial wen gilds foi homicide 
established in pi ogressuc oidci from the dt ith of the ceorl 
oi pe isaiit, uj) lo that of the king himself And in the 
laws ot king Ilemy I ", wc ha\c nn account of wliat othci 


° Suernh dejnri^Suton t 3 < ^ 

P di Cr c 21 

'I And in Another pi ico, (t 1 2 ) Dc- 
hcliit pro modo poena cquorum peco- 
'' riimquL nunuro cvnvtcU ?mclcUi/Uur 
‘ ‘ Pars 7nuh lac riginl i iintati pars ipsi 
f/ia i indu alut , nl p}opi)i<jiu\ tx- 
iolvilui ” 

' Spcii'scT’s State of Ticland, p I 51 I 
edit Hughes 

’ TiuliL Call /unf/lVilt. 71 


^ Tlic weregikl of a ccorl was 266 
tlirjsinjs, thit of the king 30,000, 
each thrjsint being equal to about a 
shilling of our present money The 
weregiltl of a subject was paid entirely 
to the relations of the party slam , but 
tint of the king was divided, one half 
being paifl to the public, the otlicr to 
the rojal fiinily 
“ e 12 


(12) According to an autlior whom I line before cited, the word were^ 
gildy IS compounded of the German words wefn, defence, or guarantee, 
and geidy money, and signific'; the puce paid by him who h id injured an- 
otlici, lor protection to he ifiorded him by the public, against that person’s 
revenge He marks it as the first step made by our northern ancestors 
to the placing the punishment of individiiil wiongs in the hands of the 
public In the e irliest traces which can be loumi ot it, it seems to have 
been a pi i\ ate arrangement between the putics, by the intervention of 
then mutual friends, then the laws fixed the sum, which should be deemed 
a sufiicicnt compensation for each mjuiy , and, finally, on the payment of 
that sum, took the injuung party under their protection, and forbade the 
injured family to prosecute their revenge At this stage it became na- 
tural that a part of the wertgild should be paid to the public, the re- 
maindei went to the injured person or his family , and the whole was made 
up by the joint contribution of the individual and his family This was 
the natural result of its being a system substituted for one in which a 
man’s family took part in all his quarrels, and were of course exposed to 
the consequences of ill his actions l Meyei , 12C,LVe 
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offences were then redeemable by weregild, and what were 
not so As, therefore, during the continuance of this cus- 
tom, a process was certainly given, for lecovering the were- 
gild by the party to whom it was due , it seems that, when 
[ 3H ] these offences by degrees grew no longer redeemable, the 
private process was still continued, in order to insure the 
infliction of punishment upon the offender, though the party 
injured was allowed no pecuniary compensation for the 
offence. 

But, though appeals were thus in the nature of prosecu- 
tions for some atrocious injuiy committed more immediately 
against an individual, yet it also was antiently permitted, that 
any subject might appeal anothei subject of high treason, 
either m the courts of common law % or m parliament, or 
(for treasons committed beyond the seas) in the court of the 
high constable and marshal The cognizance of appecds m 
the latter still continues m force, and so late as 1631 theie 
was a trial by battel awarded m the court of chivalry, on sucli 
an appeal of ticason^ but that in the fust was virtually vho- 
hshed* by the statutes 5Edw III c 9 and 2*5 Ed w III st 5 
c 4, and m the second exptesshj by statute I Hen IV c 1 1 
So that the only appeals now in force, for things done within 
the realm, aie appeals of felony and mayhem (13) 

An appeal of felony may be brought for crimes committed 
cither against the pai ties themselves, or then iclations. The 
Cl imes against the parties themselves are larcimj^ rape^ and 
arson And for these, as well as foi mayhem, the persons 

In Turkey tins principle is* still the matter for money, notliing more 
earned so far, that even murder is never is said about it (Lady M W Mon- 
prosccuted by the officers of the go- tague, lett 42 ) 
vernraent, as with us It is the busi- ^ Britt c 22 

ness of the next relations, and them y By Donald lord Rea against David 

only, to rcvingc the slaughter of their Ramsey (Rushw vol ii part2 p 112) 
kinsmen , and if they rather choose * 1 Hal P C 349 
(as they generally do) to compound 


(13) Hawkins, b 11 c 23 s 29 doubts whether appeals of treason were 
abolished, as the text supposes, and his doubt receives some countenance 
by the fact of the legislature recognising them as a subsisting mode of 
trial, in the 59 G HI c 46 mentioned in note (II) 
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robbed, lavibhed, maimed, oi whose houses are burnt, may 
institute this piivate piocess The only crime against one’s 
1 elation, for which an appeal can be brought, is that killing 
him, by either murder or manslaughter But this cannot be 
brought by eveiy relation but only by the wife for the death 
of hei husband, or by the hen male for the death of his an- 
cestor , which heirship was also confined, by an ordinance 
of king Heniy the first, to the foui nearest degrees of blood* 

It IS given to the wife on account of the loss of hei husband 
theielore, if she niaiiies again, before oi pending hei appeal, 

It IS lost and gone, oi, if she marries aftei judgment, she 
shall not demand execution The hen, as was said, must 
also be hen male, and such a one as was the next heir by the [315] 
conise of the common law, at the time of the killing of the 
ancestoi But this rule has three exceptions 1 It the per- 
son killed leaves an innocent wife, she only, and not the heir, 
shall have the appeal 2 If theie be no wife, and the heir 
be accused of the murdei, the person, who next to him would 
have been hen male, shall bring the appeal 3 If the wife 
kills her husband, the heir may appeal her of the death. 

And, by the statute of Gloucestei, 6 Edw I c 9 all appeals 
of death must be sued within a year and a day after the com- 
pletion of the felony by the death of the party which seems 
to be only ileclaiatoiy of the old common law for m the 
Gothic constitutions we find the same piacsnipho annalis, 

‘‘ qme tnnit advosiis actoiem^ si de homictda ti non con slit 
“ intta annum a caedc facta^ ntc qtunquam intoca argimt et 

These appeals may be bi ought previous to an indictment 
and if the appellee be acquitted thereon, he cannot be after- 
wards indicted for the same offence In like manner as by 
the old Gothic constitution, if any offender gained a verdict in 
his favoui, when prosecuted by the party injured, he was also 
understood to be acquitted of any crown prosecution for the 
same offence but, on the contrary, if he made his peace 
y^i\h the king, still he might be prosecuted at the suit of the 
party And so, with us, if a man be acquitted on an indict- 


* Mirr c 2 §7 

^ Stiernh de jure Goth I t 4 


^ Ibid I I c 5 
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of munler, or found guilty, «nd pardoned by thi kinir 
stlU he ought not (in strictness) to go at large, but be imnrf 
soned or let to bid till flie ycai and day be pa^t, liy virtui of 
the Statute SHeii.Vlf c. 1 ., in order to be forthcoming to 
answer any api^eul for the same felony, not having as yet 
been punished for it, though, if he hath been found guilty of 
manslaughtei on an indictment, and hath had the benefit of 
clergy, and suffered the judgment of the law, he cannot af- 
terwards be appealed, for it is a maxim m law, that nemo 
“ his jnifutur pio to(hm dcluto ” llefoie this statute was made, 
it was not usual to indict a man for homicide within the time 
liiriited foi ippeals which pioduced \eiy gieat inconvemonce, 
of which iiioic hcreaftei ** 


[ 316 ] 1^1’ the appellee be acquitted, tlie appelloi (by viitue of the 

statute of West 2 ISEdw 1 e 12 ) shall sulfei one ^cai\ 
iniprisonnieiit, and pay a fine to tlie king, besides lestitution 
of damages to the party foi the imprisonment and infamy 
which he has sustained and, if the appelloi be incapable 
to make i estitutioii, his abettois sliall do it foi him, and 
also be liable to impiisonnient This piovision, .is was fore- 
seen by the authoi of Jleta®, pioved a gieat discour igement 
to appeals, so that thencefonvard they ceased to bo m com- 
mon use 

If the appellee be found guilty he shall sulfei the same 
judgment, as if he had been convicted by indictment but 
with this remarkable diffeience, that on an inilietrnent, which 
IS at the suit of the king, the king may pardon and lemit the 
execution , on an appeal, which is at the suit of a private 
subject, to make an atonement foi the piivate wrong, the 
king can no more pardon it, than he can remit the damages 
recoveied in an action of batteiy ^ In like mannei as, while 
the weregild contmued to be paid as a fine for homicide, it 
could not be remitted by the king's authonty® And the 
antient usage was, so late as Henry the fourth’s time, that all the 
relations of tlie slain should drag the appellee to the place of 
execution** a custom founded upon that savage spirit of fa- 

‘‘ See pag S35 ' LL Edm § 3 

W. 1 c 84 § 48 A/ 11 Hen IV 12 1 Inst ISl 

^2 Hawk P.C c 37 §35 
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inily resentment, which prevailed universally through Europe 
after the inuption of the northern nations, and is peculiarly 
attended to in their several codes of law, and which prevails 
even now among the wild and untutored inhabitants of Ame- 
rica as if the finger of nature had pointed it out to mankind, 
m their rude and uncultivated state * However, the punish- 
ment of the offender may be remitted and dischaigcd by the 
concurrence of all parties interested , and as the king by his 
pardon may frustrate an indictment, so the appellant b}^ \ns 
release may discharge an appeal*^, “ nam qui libel potest u- f 317 ] 
“ nuncuiic jurt pto se irittodiicto ” 

These aic the several modes of piosecution instituted by 
the laws of England for the punishment of offences, of which 
that by indictnient is the most gencial I shall, therefoie, con- 
fine my subseiiuent obsei vatioiis pi incipally to this method of 
prosecution, remarking by the way the most mateiial vari- 
ations that may arise, from the method of proceeding by 
cither infoiination oi appeal 

' lloKrtson, Clia V i 4‘t ^ 1 Hal P C 9 
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CHAPTER THE TWENTY-FOURTH. 

OF PROCESS UPON AN INDICTMENT. 


WE are next, in the fouith place, to inquire into the man- 
ner of isbuing alter indictment found, to bung 
in tlie accused to answei it We have hitheito supposed the 
ofFendei to be in custody befoie the finding of the indictment, 
m which case he is immediately (or as soon as convenience 
penults) to be arraigned thereon But it he hath fled, or 
secietes himself, in capital cases , oi hath not, m smallei 
misdemcsiiors, been bound ovei to appeal at the assises oi 
sessions, still an indictment may be pieferied against him m 
his absence, since, were he present, he could not be heaid 
before the gi and jury against it And, it it be found, then 
piocess must issue to bung him into court, foi the indictment 
cannot be tiled, unless he personally appears according to 
the riiies of equity in all crises, and the expiess provision of 
statute 28 Edw III c 3 m capital ones, that no man shall be 
put to death, without being brought to answei by due piocess 
of law 

The pioper piocess on an indictment for any petit misde- 
mesnoi, oi on a penal statute, is a wiit of venire facias^ which 
IS m the nature of a summons to cause the party to appear 
And if by the return to such ventre it appears, that the party 
hath lands m the county whereby he may be distrained, then 
a distress infinite shall be issued from time to time till he ap- 
^ peais. But if the sherilf leturns that he hath no lands in 
his bailiwick, then (upon his non-appearance) a writ of tapias 
[ 319 ] issue, which commands the sheriff to take his body, and 
have him at the next assises , and if he cannot be taken upon 
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the first capias^ a second and a thud shall issue, called an ahas^ 
and a plurics capias But, on indictments for treason oi 
felony, a capias is the first piocess and, for tieason oi homi- 
cide, only one shall be allowed to issue a, or two, m the case 
of olhei felonies, by statute 25 Edw III st 5 c 14 , though the 
usage IS W issue only one in any felony, the provisions of this 
statute being in most cases found nnpi actieable ^ And so, 
in the case of misdemesnors, it is now the usual piactice for 
any judge of tlie court of king’s bench, upon certificate of 
an indictment found, to a^^ard a wilt ol capias immediately, 
m Older to bring m the defendant But if he absconds, and 
It IS thought pioper to puisue him to an outlawry, then a 
gieatei exactness is necessary Foi, in such case, after the 
sL\cial wilts have issued m a icgulai number, accoidmg to 
the natuie of the resjicctive ciimes, without any effect, the 
offendei shall be put m the exigent in older to his outlaw ly , 
tliat IS, he shall he exacted, pioclaimcd, or required to sui- 
rendei at five county couits , an<l if he be leturned quinto 
cractm, and docs not appeal at the filth exaction oi lequisi- 
tion, then ho is adjudged to be onflaxvcd, or put out of the 
piotcction of the law , so that he is incapable ot taking the 
benefit of it m any respect, either by bringing actions o\ 
otherwise 

TitF punishment foi outlaw lies upon indictments foi miV 
cleniesnois, is the same as for outlawries iqion civ il actions , 
(ot which, and the previous piocess by wiits of capiasy txigt 
Jaciasy and pi oclamafiony we spoke m the pieceduig book‘d,) 
VIZ foitcituie of goods and chattels But an oiitlavviy ui 
treason oi felony amounts to a coiniction and attaindei ot the 
offence chaiged m the indictment, as much as it the offender 
had been found guilty by his country His life is however 
still under the piotection of the law, as hath foimerly been 
obsei ved ^ so that though antiently an outlawed felon was said 
to have caput lupimwiy and might be knocked on the head like 
a wolf, by any one that should meet him^, because, having 
1 enounced all law, he was to be dealt with as m a state of 
nature, when every one that should find Jiitn might slay him 

^ See Append § 1 <12 Hal P C 205 

2Hal PC 105 • See pag 178 

' See Vol III pag 283, 284 f Mirr c 4 Co Litt 128, 
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yet now> to avoid such inhumanity, it is holden that no man 
.s entitled to kill him wantonly oi wilfully, but in so doing 
IS guilty of murder unless it happens m the endeavour to 
apprehend him “ For any person may airest an outlaw on 
a ciiminal piosecution, either of his own head, oi by writ or 
wariant of capias utlagatum, m older to bring him to execu- 
tion Blit such oiitlawiy may be fiequently reversed by wut 
of error , the proceedings therein being (as it is fit they should 
be) exceedingly nice and circumstantial and, if any single 
minute point be omitted or misconducted, the whole outlaw ly 
IS illegal, and may be re\eised upon which reversal the party 
accused is admitted to plead to, and defend himself against, 
the indictment 

Thus much for process to bring in the offender after in- 
dictment found , during which stage of the prosecution it is, 
that wilts of cotimati Jacias aie usually had, though they may 
be had at any time before trial, to ceitify and lemove the in- 
dictment, with all the proceedings theieon, fiom any inferior 
court of criminal jurisdiction into the court of king's bench, 
which IS the sovereign ordinal y court of jiistice in causes 
criminah And tins is fiequently done for one of these four 
pin poses; either, 1 To considei and determine the validity 
of appeals or indictments and llie proceedings tliercon , and 
to quash or confiini them as there is cause or, 2 Where it 
IS suimised that a partial or insufficient trial will probably be 
had in the coiiit below, the indictment is lemoved, m order to 
have the prisonei or defendant tned at the bar of the court of 
king’s bench, oi befoie the justices of nm prius or, 3 It is 
so removed, in order to plead the king’s paidon there or, 
4*. To issue piocess of outlawry against the offender, in those 
[ 321 ] counties oi places vs here the process of the inferior judges 
will not reach him ’ Such wiit of certioiari, when issued 
and delivered to the inferior court for removing any record or 
other proceeding, as well upon indictment as otherwise, super- 
sedes the juiisdiction of such mferioi cdurt, and makes all 
subsequent proceedings therein entirely erroneous and illegal; 
unless the coint of king’s bench remands the record to the 
court below, to be tliere tried and determined A c^tiQrgrt 


* I HsL P.C 
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may be granted at the instance of either the prosecutor or 
the defendant, the former as a matter of light, the latter as 
a mattei of discretion, and therefoie it is seldom granted 
to remove indictments from the justices of gaol-delivery, or 
after issue joined or confession of the fact in any of the couits 
below ^ ( 1 ) 

At this stage of prosecution also it is, that indictments 
found by the grand jury against a peer must m consequence 
of a writ of ceyttorayt be certified and tiansmitted into the 
coiiit of parliament, oi into that of the loid high steward of 
Gieat Biitam, and that, in places of exclusive jui isdictioii, 
as the two universities, indictments must be delivered (upon 
challenge and claim of cognizance) to the couits therein 
established by charter, and confirmed by act of parliament 
to be theie respectively tiled and detex mined 

^ 2 Hawk P C c 27 § 27 2 Burr 749 

(1) With regard to the prosecutor, theit is a distinction between cases 
which are actuaHy prosecuted by the officer of the ciown, on lichalf of the 
rights of the crown , and those in which the piosccution is really by a 
private person, using only the name erf the crown, as it must be used m all 
prosecutions In the formei, the court exercise no discretion, for the king^ 
It is said, has a right to choose his court, in the lattci, thej will refuse it 
upon good cause shewn, though in the first instance they will not call upon 
the prosecutor to shew any It v C/ace 4 Burr 2458 

Ihe removal of indictments for misdcmcsnors from the general or 
quarter sessions by defendants, is regulated b^ several statutes, which limit 
the time during which, and the conditions upon which, a certioiari shall be 
granted, so as to prevent its being applied forraerely for the purposes of 
delay 
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CHAPTER THE TWENTY-FIFTH, 


OF ARRAIGNMENT and ii’s 
INCIDENTS. 


^^HEN the oiFender either appeals \oluntaiily to an indict- 
ment, or was before in custody, oi is hi ought in upon 
criniiiial process to answer it rn the proper court, he is imme- 
diately to be ctDaigvcd thereon , which is the fifth stage of 
ciiniinal piosecutioii 


To arraign, is nothing else but to call the prisoner to the 
bar of the court, to answer the matter charged upon him in 
the indictment'^ The piisoner is to be called to the bar by 
his name, and it is hid down m our aiiticnt books that, 
thougli under an nitlictmcirt of the highest nature, he must 
be brought to the bar without irons, or an^ manner of 
shackles or bonds, unless tlieie be evident danger of an es- 
cape, and then he may be seemed with irons Hut ^et in 
Layer’s case, A D 1722, a differ ence was taken between the 
time of arraignment ind the time of trial, and accordingly 
the prisoner stood at the bar in chains during the time of his 
arraignment^ (1) 


[ 323 ] When he is brought to tlie bar, he is called upon by name 
to hold up his hand which, though it may seem a trifling 

• 2 Hal V C 21C 78 3 Inst 34 Kd 10 2 Hal P C 

Rract I i tr 2 coron r 18 2i9 2 Hawk PC c ^8 § 1 

Mirr c 5 sect 1 § «4 Flet I 1 *= StatP Trials, V I 230 

c 31 § 1 Brit c 5 Staundf P C 


(1) The distinction taken in Layer’s case was adopted in Waite’s case 
1 Leach Cr C 36 
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ciicumstance, yet is of this inipoitance 5 that by the holding 
up ot ills hand comtat tie jpo^ona^ and he owns himself to be 
of that name by which he is called However, it is not an 
indispensable ceiemony , for, being calculated merely foi the 
purpose of identifying the pci son, any othei acknowledgment 
will answei the pin pose as well, thercfoie, if the piisonei ob- 
stinately and coiitem|)tuously refuses to hold up his hand, but 
confesses he is the person named, it is fully sufficient 

Thi-n the indictment is to be read to him distinctly m the 
Englisjh tongue, (which was law, even whde all other proceed- 
ings were in Latin,) that he may fully niidei stand Ins charge 
Aftci winch it IS to be demanded of him, whethei he be guilty 
of the Clime whcieof he stands indicted, or not guilt)" By 
the old common law the aceessoiy could not be anaigned till 
the principal was attainted, unless he chose it , for he might 
waive the benefit of the law and theiefoie pimcipal irul ac- 
cessory might, and may still, be anaigned, and plead, and 
also be tiled togcthei But othei wise, if the pnncipal had 
nevci been indicted at all, had stood mute, had challenged 
above thnty-fi\e jiiiois peremptoiily, (2) had claimed the 
benefit of cleigy, had obtained a paidon, oi had died bcfoie 
attaindei, the accessory in any of these cases could not be 
arraigned for non conUiiit wliclliei any felony was committed 
or no, till the piincipal was attainted , and it might so happen 
that the accessory should be convicted one day, and the prin- 
cipal acquitted the next, whicli w"ould be absurd Ilowevei, 
this absurdity could only happen, where it was possible, that a 
trial of the principal might be had, subse(|ucnt to that of the 
accessoiy, and theiefoie the law still continues, that the ac- 
cessoiy shall not be tned, so long as the principal lemains 
liable to be tried hereafter But by statute 1 Ann c 9 if 
the principal be once convicted, and befoie attaindci, (that is, 
befoie he receives judgment of death oi outlawry,) he is de- 
livered by paidon, the benefit of clergy, oi otherwise, oi if 
the pimcipal stands mute, or challenges peremptoiily above 

“ 2 Hal P C 219 « Raym 408 


(2) As to the effect of challenging more than thirty-live jurors pdremp- 
torily, see post, 354 
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the legal number of jurois, so as never to be convicted at all , 
in any of these cases, in which no subsequent trial can be 
had of the principal, the accessory may be proceeded against, 
as if the principal felon had been attainted , for there is no 
dangei of future contradiction And upon the trial of the 
accessory, as well after as before the conviction of the prin- 
cipal, It seems to be the bettei opinion, and founded on the 
true spint of justice*^, that the accessory is at libeity (if he 
can) to controvert the guilt of his supposed principal, and to 
prove him innocent of the chaige, as well in point of fact as 
in point of law 

When a criminal is arraigned, he either stands mute^ or 
co?ifesscs the fact, which ciicuinstances we may call incidenH 
to the arraignment or else he pleads to the indictment, which 
is to be consideied as the next stage of pioceedings But, 
first, let us observe these incidents to the arraignment, of 
standing mute, or confession 

^ I Reguiarly a piisoner is said to stand mule, when, 

being ariaigned tor tiea^on, oi felony, he eithei, 1 Makes no 
answ'cr at all or, 2 Answers foreign to the purpose, or with 
such mattei as is not allowable, and will not answei othei- 
wase 01 , 3 Upon having pleaded not guilty, refuses to put 
himself upon the countiy^ If he says nothing, the couit 
ought Cl officio to impannel a juiy to inquire whether he 
stands obstinately mute, oi whethei he be dumb ca visitatwne 
Dei If the latter appears to be the case, the judges of the 
court (who aie to be of counsel foi the prisoner, and to see 
that he hath law and justice) shall proceed to the trial, and 
examine all points as if he had pleaded not guilty^ But 
whether judgment of death can be given against such a pri- 
[ 825 ] soner who hath never pleaded, and can say nothing m arrest 
of judgment, is a point yet undetermined ’ 

If he be found to be obstinately mute, (which a prisoner 
hath been held to be that hath cut out his own tongue ‘‘,) then, 
if it be on an indictment of high tieason, it hath long been 

^ Foster, S65, 

« 2 Hal PC 316 

“ 8 Hawk P C c SO § 7 


• 2 Hal P C 317 
' 2 Inst 17G 
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clearly settled, that standing mute is an equivalent to a con- 
viction, and he shall receive the same judgment and exe- 
cution K And as m this the highest crime, so also in the 
lowest species of felony, vi 2 in petit larciny, and in all mis- 
deinesnors, standing mute hath always been equivalent to con- 
viction, But upon appeals oi indictments for other felonies, 
or petit treason, the prisonei was not, by the antieiit law, 
looked upon as convicted, so as to receive judgment for the 
felony j but should, for his obstinacy, have received the teriible 
sentence of penance, or pettic (which, as will appeal presently, 

Was probably nothing more than a corrupted abbieviation of 
pntsone) Jotte et dme* 

Br'Foni' this was pronounced, the prisoner had not only 
tuna admomttn, but also a respite of a few hours, and the 
sentence was distinctly lead to him, that he might know his 
danger"’ , and, after all, it he continued obstinate, and his 
offence was clergyable, he had the benefit of his clergy al- 
lowed him, even though he was too shibborn to pi ay it" 

Thus tender was the law ot inflicting this dieadful punish- 
ment, but if no other means could pievail, and the piisonei 
(when charged with a capital felony) continued stubbornly 
mute, the judgment was then given against him without any 
distinction of sex or degiee A judgment, which was pur- 
posely oi darned to be exquisitely severe, that by that veiy 
means it might rarely lie put in execution 

Tar rack, oi question, to extol t a confession from crimi- 
nals, IS a practice of a different nature , this having been only [ 326 ] 
used to compel a man to put hinisell upon his trial , that being 
a species ot trial in itself. And the trial by rack is utterly 
unknown to the law of England , though once when the 
dukes of Exeter and Suffolk, and othei mmisteis of Henry VI 
had laid a design to introduce the civil law into this kingdom 
as the rule of government, for a beginning thereof they elected 
a lack foi toituie, which was called in derision the Duke of 
Exetei’s daughter, and still remains m the tower of London ® , 

* 2 Hawk PC C30 §9 2 Hal " 2 Hal P C S21 2 Hih!c P C 

r C 317 c SO §24 

"> 2 Hal P C S20 * 3 Inst 35 
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where it was occasionally used as an engine of state, not of 
law, more than once m the reign of queen Elizabeth (3) But 
when, upon the assassination ot Villiers duke of Buckingham 
by Felton, it was proposed in the pi ivy council to pul the assas- 
sin to the rack, in order to discover his accomjilices , the judges 
being consulted, declaied unanimously, to then own honoiu 
and the hououi of the English law, that no such piocecding 
was allowable by the laws ot England It seems astoni^^hmg 
that tins usage ot adminutciing the toitme, should be said to 
aiisc fiom a tenderness to the lues of men and yet tins is 
the leason givcMi tor its iiitioduction m the civil law, and it’s 
subsequent adoption by tlie French (4-) and otliei toieign na- 
tions ' VIZ because the law'» cannot enduie that any man 
should die upon the evidence ot a false, oi even a single wit- 
ness, and theiefoic contiived this method that jnnoccnce 
should manitest itselt by a stout denial, or guilt by a pi un 
confession Thus lating a man’s viitiie by the haidincss ot 
his constitution, and Ins guilt by the sensibility of his neives • 
— But there needs only to state accinately^ in order most 
cllectually to expose this m hum an species o( uieicy, the uu- 
ceitc'iuty ot winch, as a test and cnteiion of truth, was long 
ago vtiy elegantly pointed out by Tully though he lived 
[ 327 ] in a strte wheieni it was usual to tortme slaves in ordei to 
tinnish evidence si\s he, ‘‘ fotmoita gnhetnat 

dolor ^ model atiu natma iujnsqut turn aninii turn co} 2 mis^ 


P Bur 92 'lOG 
Rvishw C oU i 638 
Cod I 3 I n I ^ I dl / 16 
Toitcsc (It LL c 22 

' llic mar(|iJis» Btccuia 'cli 12 , m 
an cxqui^.itc pitcc ot raillery, hib pro- 
posLd tbis pioblein, wilb a gravity and 


precision tliat are truly m itlicmatJC il, 
The forte of the iiiustks and the sen- 
sibility of tlie nerves of an innocent 
person being given, it is required to 
find ihe degree of pam nccessarv to 
make Inm confess himself guilty of a 
given triine ’* 


(v) I mn ifriul it was used inoie often in the reign of Elizabeth, than 
the tCKt scLiiis to imply, vnd in the case of persons, who were aftei wards 
tned nui tomictcd upon evidence elicited by this mean See L iigard, 
vol viii p 521 who desciibcs the instruments of torture in use, and gives 
a list of miny upon whom they weie applied 
(1) This disgraceful practice no longer exists in the French law, and in 
tlic case of an unauthorised or lUcg tl imprisonment, it is made a capital 
cuine to iii/lict torture on the party imprisoned. Code Penal I 3 
t 2 s 344 
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regit quaesito) , Jlccttt libido^ cotmmpit spes^ infimat metiis^ 

“ lit in tot leium angiistiis mini veritati loci relinquatur^^^ 

The English judgment of penance for standing" mute 
was as follows that the pnsoner be lemanded to the prison 
horn whence he came , and put into a low, daik chamber, 
and iheie be laid on Ins back, on the bare floor, naked, iin* 
less where decency forbids , that there be placed upon his 
body as great a weight of non as he could bear, and more, 
that he have no sustenance, save only, on the first day three 
moisels of the worst bread , and, on the second day, three 
diaughts of standing watci, that should be neaiest to the 
piison-door, and in this '•itnation this should be alternately 
his daily diet till ht ditd^ oi (as antiently the judgment lan) 
till he ansiicrcd 

Ti hath been doubted whethei this punishment subsisted 
at the common law oi was introduced in consequence of 
the statute Westni 1 3 Edw I c 12 * which seems to be 
the bcttei opimoii Foi not a word of it is mentioned lu 
GlanMi 01 Ihacton, oi in any antient nutlioi, case, or recoid, 

(that hath ^ct been pioduced,) previous to the leigii ol 
Edwud I , but there are instances on lecord in the leign of 
Henry III y, wlieie pcisons accused of felony, and stinding 
mute, were ti led m a particular mannei, by two successive 
juiiC'., and convicted and it is asserted by the judges in 
8 Hon IV tliat, by the common law belore the statute, stand- 
ing mute on an appeal amounted to a coiiMction of the 
felony^ This statute of Edw aid I directs such peisons 

as will not put themselves upon iiKpiests of felonies before [ 328 ] 
“ the judges at the suit of the king, to be put into liaid and 
strong piisoii [soient my^ en la pi isone Joit et duie) as those 
which leluse to be at the common law of the land ” And 
immediately after tins statute, the form of the judgment ap- 
peals 111 Fleta and Button to have been only a very strait 
< onfinement in piison, with hardly any degree of sustenance, 

' Pro Sulla 28 ^ Staurdf P C H9 Bur 82 

“ 2 Hal P C 319 2Hiwk P C ^ Emlyn on 2 Hal P C S22 
c SO § 1 6 ^ common ley, avant le statute de 

'' Bruton, c 4 &22 Idet / 1 f S4 West 1 c 12 si aicun ust eshc appeal, 

§ et ust estre mule, il serra conuct de yi- 

2 Inst 179 2 Hal P C 322 lowj {M 8 Hen IV 2 ) 

2 Hd\^k PC c SO § 16 
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but no weight is directed to be laid upon the body, so as to 
hasten the death of the miserable sufferer and indeed any 
surchaige of punishment on peisons adjudged to penance, so 
as to shorten then lives, is reckoned by Home in the ^ Miiror 
as a species of criminal homicide It also cleaily appears, by 
a record of 31 Edw.IIH, that the prisoner might then pos- 
Bibly subsist for forty days undei this lingering punishment 
I should therefore imagine that the practice ot loading him 
with weights, or, as it was usually called, piessing him to 
dcathy was gradually introduced between 31 Edw III and 
8 Hen. IV, at which last penod it first appears upon our 
books ® , being intended as a species of mercy to the delin- 
quent, by delivering him the sooner fiom Ins torment, and 
hence I presume it also was, that the duration of the penance 
was then first alteied, and instead of continuing till he 
ansHieredf it was directed to continue till he diedy which must 
very soon happen under an enormous pressure. 

The unceitainty of ifs original, the doubts that were 
conceived of it’s legality, and the repugnance of it’s theory 
(for it was raiely earned into practice) to the humanity of 
the laws of England, all concurred to require a legislative 
abolition of this cruel process, and a lestitiition of the antient 
common law, wheieby the stanOing mute in felony, as well 
as m tieason and in tiespass, amounted to a confession of the 
charge Or, if the coiiuption of the blood and the conse- 
quent escheat in felony had been lemoved, the judgment of 
peiiiL foite ct dure might peihaps have still innocently re- 
[ 329 ] mained, as a monument of the savage rapacity with which 
the loidty tyrants of feodal antiquity hunted after escheats 
and forfeitures, since no one would ever have been tempted 
to undergo such a hoi rid alternative For the law was, 
that by standing mute, and suffering this heavy penance, 
tlie judgment, and of coiiise the corruption of the blood and 
escheat of the landh, weie saved in felony and petit treason, 
though not the forfeituie of the goods and therefore this 
lingering punishment was probably intioduced, m order to 
extort a plea without which it was held that no judgment of 


" ch 1 § 9 
^ 6 Rym 13 
' Ycarb 8 Hen IV 1 


“ £t Juil dttf que le contratre avatt 
cstre faU devarU ces fa^urs {Ibid 2 ) 
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death could be given, and so the lord lost his escheat (5). 
But in high treason, as standing mute is equivalent to a con- 
viction, the same judgment, the same corruption* of blood, 
and the same forfeitures always attended it, as in other cases 
of conviction ® And very lately, to the honour of our laws, 
it hath been enacted by statute 12 Geo III c 20. that every 
person who, being arraigned tor felony or piracy, shall stand 
mute or not answer diiectly to the offence, shall be convicted 
of the same, and the same judgment and execution, (with all 
their consequences m every respect,) shall be thereupon 
awaided, as if the person had been convicted by verdict or 
confession of the crime (6) And thus much tor the demesnor 
of a prisoner upon his aiiaigiirnent by standing mute, which 
now, in all cases, amounts to a constructive confession 

II The other incident to ai raignments, exclusive ot the 
plea, IS the prisonei’s actual cojiftssion of the indictment 
Upon a simple and plain confession, the court hath nothing 
to do but to award judgment but it is usually veiy back- 

^ 2 Hawk PC c 30 § 9 

(5) Mr Christian, in a note at p 325, menUons an affecting story of a 
father, who, in a fit of jealous.}/, killed his> wife, and all hi:> children who 
wcic at home, by throwing them fiom the battlements of his castle, and 
proceeding towards a farm-house it some distance, with an intent to de- 
stroy his only reinainiiig child, an infant there at nuisc, was intercepted by 
a storm of thunder and lightning This awakened in his breast the com- 
punctions of conscience He desisted fiom his purpose, surrendered him- 
self to justice, nid m order to secure his estates to his child, had the reso- 
lution to die undci the pane foite el dure 

(6) Mr Christian, in a note on this passage, truly observes, that it would 
have been a greater improvement ot the law, if the prisoner’s silence had 
been considered a plea of not guilty, rather than a confession, inasmuch 
as it would operate more powerfully as an example, and be more satis- 
factory to the minds of the public, it the prisoner should suffer death 
aftei a public manifestation of his guilt by evidence, than that he should 
be ordered for execution only from the presumption which arises from his 
obstinate silence It may be added, too, that such a proceeding would be 
far more consonant to the principles of justice, considered as a punish- 
ment for obstinacy, the law is disproportionately severe , and considered as 
founded on the strong proof of guilt, afforded by silence, it is unsatisfactory, 
because silence may also arise from extreme obstinacy, or reckless desper- 
ation, or some other ot those many pei versions to which the human mind 
IS liable 
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ward m receiving and recoiding such confe‘^sion, out of ten- 
derness to the life of the subject, and will genet ally advise 
the prisoner to ictract it, and plead to the indictment/ 

But theic is another species of confession, ivhich we read 
much of in our antient books, of a fii moic coinplrcated 
kind, winch is called appovement And that is when a pci- 
[ 330 3 son, indicted of treason or felony, and arraigned for the same, 
doth confess the fact befoie plea }deaded(7), and appeals oi 
accuses otheis, his accomplices, of the same ciinic, in oiclci 
to obtain Ins pardon In this cisc he is called an appTOVO 
oi pio\er, pobato)y and tlie paity appealed or accused is 
called tlie appellee Such nppiovenient can only be in capi- 
til offences, and it is, as it were, ecjiiivaleiit to an indictment, 
since the appellee is equally called upon to answei it and if 
he hath no leasonable and legal exceptions to make to the 
person of the appiover, which indeed aic very niimeioiis, he 
must put himself upon his tiid, cithei by battel, oi by the 
eoiiiitry , and if vaiKpiished or found guilt}, must suffei the 
judgment of the law, and the approvci shall have his paidon 
L V d(bifo ptstiiiae On the othei hand, if the appellee be con- 
qucioi, or accjuittcd by the jinv, the appio\ei shall leceive 
judgment to be hanged, upon his own conles^on of tlu^ inditN 
iiKiit, for the condition ol Ins paidon h is failed, i iz the eon- 
vtctuig of some other pci son, and theieloie his coiuiction 
lemains absolute 

But it IS puiely in the discretion of the court to peimit the 
approvei thus to appeal, oi not and, m fact, tins eoiiise 
of admitting approvements hath been long disused foi the 
truth was, as sii Matthew IIxlc obseives, that moie mischief 
hath arisen to good men by these kind of approvements, upon 
false and malicious neeusations of despciate villains, than 
benefit to the public by the discoveiy and conviction of real 
oflendcis And theiefoie, m the times when such appeals 
weie inoie licqucntly admitted, great strictness and nicety 

♦ 2 Hal P. C 22 7^ 

(7) It seems that the ippio\er not only confebsed the crime of which he 
was indicted, but was sworn to rcvcol all the treasons and felonies of which 
he could give any information Rudd’s Cnsc Cowper 5J5 
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weie held theiein^ though, since their discontinuance, the 
doctime of approvements is become a matter of more curiosity 
than use I s>hall only observe, that all the good, whatevei ;t 
be, that can be expected fiom this method of approvement, 
is fully provided for m the cases of coining, robbeiy, burglary, 
house-breaking, horse-stealing, and larciny to the value of 
five shillings from shops, warehouses, stables, and coach- 
houses, by statutes 4&5W&,M c8 6&7WIII cl? [ 
JO&ll W III c 23 and 5&6Ann c 31 , which enact, that 
it any such oflender, being out of prison, shall discover two 
oi moie pel sons, who have committed the like offences, so 
as they may be convicted thereof, he shall m case of burglary 
01 house-bieaking leceive a lewaid of 40^ and in gcneial be 
entitled to a pardon of all capital offences, e\ccj)ting only 
inuidei and treason , and of them also in the case of coining'* 
Ami it any such peisoii, having leloniousl) stolen an^ lead, 
non, 01 other metal, shall discovei and convict two offendeis 
of having illegally bought oi leceivcd the same, he shall by 
virtue of statute 29 Geo II c 30 bo pudoned tor all s>mh 
felonies committed befoie such discovei y It hath also been 
usual foi the justices of the peace, by whom any peisons 
chaigcdwith felony aie committed to gaol, to admit some one 
of then accomplices to become a witness (or, as it is generally 
termed, king’s evidence) igainst his fellow's, upon an implied 
confidence, which the judges ot gaol-delivciy have usually 
countenanced and adopted, that if such accomplice makes a 
full and comjilcte discovei y of that and of all othci felonies 
to winch he is examined by the magistiate, and afterwards 
gives his evidence without pievarication or fraud, he shall 
not himself be prosecuted foi that oi any otliei previous 
offence ot the same degree* (8) 

® 2Hil P C ch 29 2 Hawk PC ' 1 lie king Rudd, Mich 16 Geo 
ch 2-1 1 1 1 on a case reserved from the Old 

1 he pardon for discovering offences Baiky, Oct 1775 
against the coinage act of 15 (jlo II 
c 28 extends only to all suUi olfcnccs 


(8) Sec ante, p 295 (n 6) The .ase of the Kmgy Rudd is reported 
in Cowper, p 331 , and is exceedingly worth reading, both for its luminous 
abstract of the Law of Approvement by Lord Mansfield, and also the clear 
statement of the practice as to King’s Evidences 


331 ] 




332 


PUBLIC 


Book IV. 


CHAPTER THE TWENTY-SIXTH. 

OP PLEA, AND ISSUE. 


WE are now to consider the plea of the prisoner, or de- 
fensive mattei alleged by him on his arraignment, if he 
does not confess, oi stand mute This is either, 1 A plea to 
the jurisdiction , 2 A demurrer , 3 A plea in abatement , 
4 A special plea in bar , oi, 5 The geneial issue 


Formerly there was another plea, now abrogated, that of 
sanctxiaiy , which is howevei necessary to be lightly touched 
upon, as it may give soiite light to many parts of oui an- 
tient law , it being introduced and continued during the 
supeistitious veneiation that was paid to consecrated giound 
in the times of popery First then, it is to be obseived, that 
if a person accused of any crime, (except treason, wherein 
the ciown, and sacrilege, wiierein the chinch, was too nearly 
concerned) had fled to any church or churcli-yaid, and 
within foity da^s after went m sackcloth and confessed him- 
self guilty befoie the coronei, and declaied all the particulai 
circumstances of the oflence , and thei eupon took the oath in 
that case piovided, viz that he abjured the realm, and would 
depait from thence forthwith at the port that should be 
assigned him, and would never return without leave fiom the 
king , he by this means saved his life, if he obseived the 
conditions of tlie oath, by going with a cross in his hand, 
[ 333 ] con\enient speed to the poit assigned, and em- 

barking For if, duiing this forty days' privilege of sanc- 
tuary, or in his road to llie sea-side, he was appiehended and 
arraigned in any court for this felony, he might plead the 
pnvilege of sanctuary, and had a right to be remanded, if 
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taken out against his will“ But by this abjuration his blood 
was attainted, and he forfeited all his goods and chattels 
The immunity of these privileged places was very much 
abridged by the statutes 27 Hen 8 c 19 and 32 Hen 8 c 12 
And now by the statute 21 Jac 1 c 28 all privilege of sanc- 
tuary, and abjuration consequent theieupon, is utterly taken 
away and abolished 

Formchiy also the benefit of cleigy used to be pleaded 
befoie trial or conviction, and was called a dedinatory plea, 
which ^^as the name also given to that of sanctuary But, 
as the prisoner upon a tiial has a chance to be acquitted, and 
totally discharged , and, if convicted of a cleigyable felony, is 
entitled equally to his clergy aftei as before conviction, [and 
IS entitled to it but once it a layman ,] this course is ex- 
tremely disadvantageous , and therefore the benefit of clergy 
IS now very rarely pleaded , but, if found requisite, is placed 
by the convict befoie judgment is passed upon him(l). 

I PROCEED, therefoie, to the five species ot pleas before 
mentioned. 

I A PLEA to the jurisdiction is wheie an indictment is 
taken befoie a court, that hath no cognizance of the offence, 
as if a man be indicted foi a rape at a sheriff’s tourn, or for 
tieason at the quarter sessions in these, or similar cases, he 
may except to the jurisdiction of the court, without answering 
at all to the ci ime alleged ^ 

» Mirr cl § 13 2 Hawk PC ^2 Hal P C 236 

c 32 “ Ibid 256 

•> 2 Ha%vk PC c 9 § 44 

(l) Supposing the prisoner upon his arraignment to plead his clergy by 
way of declinatory pica, he was not immediately delivered to the ordinary 
without enquiry, but tlxe justices issued a writ to the shenfl^ who returned 
ajurj of twenty-four These constituted an inquest ex officio and exa- 
mined both as to the fact of his being a clergyman, and also as to his 
guilt , if they found both in the affirmative, he was delivered to the ordi- 
nary, but forfeited his goods , if they negatived the first fact, the prisoner 
pleaded over in bar, and the trial went on in the ordinary course, if they 
negatived the latter fact, he vas dischai^^d at once In Hale’s P C 
and the notes will be found several records of these proceedings, vol 1 
p 180, where the form is ut sciatur pro quali cidem ordinano Uberan debeat 
Ibid. p.34J vol U P 318 378 
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II. A DEMURRER to the indictment. This is incident to 
criminal cases, as well as civil, when the fact as alleged is 
[] 334? ] allowed to be tiue, but the pusonei joins issue upon some 
point of law m the indictment, by which he insists that the 
fact, as stated, is no felony, tieason, or whatever the crime is 
alleged to be Thus, for instance, if a man be indicted foi 
Jelomoushj stealing a greyhound, which is an animal m which 
no valuable propel ty can be had, and thcrefoie it is not 
lelony, but only a civil ticspass, to steal it, in this case the 
paity indicted may demiii to the indictment, denying it to 
be felony, though he confesses tlie act of taking it Some 
Iia\eheld% that if, on clemuiiei, the point of law be ad- 
judged agamst the piisoner, he shall have judgment and 
execution, as it convicted by veidict But this is denied by 
otlieis \ who hold that in such case he shall be diiectcd and 
received to plead the geneial issue, not guilty, altci a de- 
murrer determined against him Which appeals the moie 
leasonable, because it is cleai, that if the pusonei fiecly dis- 
covers the fact in court, and lefcis it to the opinion ot the 
court, whether it be felony or no, and upon the fict thus 
shewn it appeals to be lelony , the couit will not lecoid the 
conles«ion, but admit him ahei wauls to plead not guilty’^ 
And this seems to be a cise of the same iiatiiie, being loi 
the most pait a mistake in point ot law, and in the conduct 
of his pleading, and tliougli a man by mispleading may in 
some cases lose his pioperty, yet the law will net suffer him 
by such niceties to lose his life Howevei, upon this doubt, 
ciemuirers to indictments aie seldom used, since the same 
advantages may be taken upon a plea of not guilty, or after- 
wards in aiiest of judgment, when the verdict has established 
the fact 


III A PIEA in ahatevienf is principally foi a misnomer, a 
wrong name, oi a false addition to the piisoner As, if James 
Allen, gentleman, is indicted by the name of John Allen, 
esquire, he may plead that he has the name of Janies, and not 
of John , and tliat he is a gentleman, and not an esquire 
And, if eithei fact is found by ajuiy, then the indictment 


« 2 Hal PC 257 
^ 2 Hawk PC c 31 §5,6 


« 2 Hal P C 225 
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bhall be abated, as writs or declarations may be in civil 
actions , of which we spoke at large in the preceding volume 
But, in the end, there is little advantage accruing to the 
prisoner, by means of these dilatory pleas , because, it the 
exception be allowed, a new bill of indictment may be framed, 
according to what the piisonei in his plea aveis to be his true 
name and addition Foi it is a rale, upon all pleas in abate- 
ment, that he, who takes advantage of a flaw, must at the 
same time shew how it may be amended Let us therefore 
next consider a moie substantial kind of plea, vtz 

IV. ^SPECIAL pleas ill bat , which go to the merits of the 
indictment, and give a reason why the pnsouci ought not to 
aiisvvci it at all, noi put himself upon his tried for the ciime 
alleged These are of toui kinds a foimci acquittal, a foimei 
conviction, a foimei attainclei, oi a pardon. There aiemany 
othei pleas, which may be pleaded in bai of an appeal but 
these me applicable to both appeals and indictments 

1 FiRSi, the plea of aatt c/oU^ acquii^ oi a toimer acquittal, 
is gioundecl on this iiniveisal maxim of the common law of 
England, that no man is to be bi ought into jeopardy of his 
hie, moie than once foi the same offence And hence it js 
allowed as a consequence, that when a man is once fauly 
found not guilty upon any indictment, or othei prosecution, 
before any court having competent jurisdiction of the offence^, 
he may plead such acqiiittil in bar of any subsequent accu- 
sation foi the same ciime Therefore an acquittal on an 
appeal is a good bar to an indictment on the same offence. 
And so also was an accjuiftal on an indictment a good bar to 
an apjieal, by the common law ^ and therefoie, m favour of 
appeals, a general practice was introduced, not to try any 
person on an indictment of homicide, till after the year and 
day, within which appeals maybe brought, were past, by 
which time it often happened that the witnesses died, or the 
whole was foi gotten To lemedy which inconvenience, the 
statute 3 Hen. VII. c 1 enacts, that indictments shall be 
proceeded on immediately, at the king’s suit, foi tlie death 

See Vol rU pag 302 j 3 Mod 194 

■ J Hawk PC ih -j Hawk PC c, 6 § 10 
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of a man, without waiting foi bringing an appeal , and that 
the plea of auirejhtts acquit on an indictment, t>hall be no bar 
to the prosecuting of any appeal 

2 Secondly, the plea of auti efoits convict ^ oi a former 
conviction lor the same identical crime, though no judgment 
was ever given, or perhaps will be, (being suspended by the 
benefit of clergy or other causes,) is a good plea in bar to an 
indictment And this depends upon the same principle as 
the former, that no man ought to be twice brought in dangei 
of Ins life for one and the same crime * Heieupon it hath 
been held, that a conviction of manslaughtei, on an appeal or 
an indictment, is a bai even in anothei appeal, and much 
more m an Indictment, of murder , for the fact prosecuted is 
the same m both, though the offences differ in colouring and 
in degree It is to be obseived, that the pleas of autrefoits 
acqmt and antiefoiis convict^ or a former acquittal, and former 
conviction, must be upon a prosecution for the same identical 
act and crime (2) But the case is otherwise, in 

3 Thtrdlv, the plea of aufrejotts attaint^ or a former 
attainder , which is a good plea in bar, whether it be for the 
same or any other felony Foi wherever a man is attainted 
of felony by judgment of death eithei upon a verdict or con- 
fession, by outlawry, oi heretofore by abjuration, and whether 
upon an appeal or an indictment , he may plead such at- 
tainder in bill to any subsequent indictment or appeal, for 
the same oi for any other felony And this because, gene- 
rally, such proceeding on a second prosecution cannot be to 
any purpose for the pusoner is dead in law by the first 
attainder, his blood isalieady conupted, and he hath foifeited 
all that he liad so that it is absurd and supeiffuous to en- 
deavour to attaint him a second time* But to this general 

• 2 Hawk r C c Se § 1 0 Ibul c 36 

(2) The test of identity is, whether the same evidence will prove both 
indictments, if it will not, the party has never been in jeopardy before for 
the same fact This applies to the numerous cases of acquittals for mis- 
descriptions and other formal inaccuracies, in which it is very common to 
prefer a second bill of indictment, vkhich will not be barred by the former 
trial 
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lule, however, b £ to all others, there are some evceptions, 

'whereiHi cessante i atione, cessat et ipsa lex As, 1 Wheie 
the former attainder is leveised foi error, for then it is the 
same as if it had never been And the same reason holds, [ 337 ] 
where the attamdei is reNCised by parliament, or the judg- 
ment vacated by the king’s pardon, with legard to felonies 
committed afterwauls 2 Wheie the attainder was upon 
indictment, such attainder is no bai to an appeal for the 
prior sentence is pardonable b^ the king , and d that might 
be pleaded m bar of the appeal, the king might m the end 
defeat the suit of the subject, by suffering the piior sentence 
to stop the prosecution of a second, and then, when the time 
of appealing is elapsed, granting the delinquent a pardon 
3 An attainder m felony is no bar to an indictment of 
treason because not only the judgment and maimer of death 
are different, but the forfeiture is more extensive, and the 
land goes to different persons 4- Wliere a person attainted 
of one felony, is afterwards indicted as principal in another, 
to which there are also accessoi les, prosecuted at the same 
time , in this case it is held, that the plea of auttefoits attaint 
IS no bar, but he shall be compelled to take lus trial, for the 
sake of public justice because the accessories to such second 
felony cannot be convicted till aftei the conviction of the 
principal " And from these instances we may collect tliaL a 
plea of autrtfoits attaint is nevei good, but when a second 
trial would be quite supei fluous 

4 Lastly, a pat don may be pleaded m bai , as at once 
destroying the end and purpose of the indictment, by i emit- 
ting that punishment which the piosecution is calculated to 
inflict. There is one advantage that attends pleading a 
pardon in bar, or in arrest of judgment, before sentence is 
past , which gives it by much the prcfei ence to pleading it 
aftet sentence or attaindei This is, that by stopping the 
judgment it stops the attainder, and pi events tlie corruption 
of the blood; which, when once conupted by attainder, 
cannot afterwards be restored, otherwise than by act of par- 
liament But as the title of pardons is applicable to othei 
stages of prosecution, and they have their respective force 

<=» Staund P C 107 
< ( 2 


" Popli 107 



PUBLIC’ 




Book IV 


oq^ 1 well alter as befoie conviction, outlawry, oi 

J attainder; I shall therefore leserve the more minute con- 
sideration of them, till I have gone through eveiy othei title 
except only that ot execution 


Bfforf I conclude this head ol special pleas iii bar, it 
will be necessary once more to obseive, that tliough iii civil 
actions hIku a man lias Ins election what plea in hai to 
make, he is concluded by that pita, and cannot resoit to an- 
other il that bo determined against him, (as il, on an action 
o[ debt, die iletendant pleads i gencial release, and no such 
jclease can be pioved, he enmot aftei wauls plead the geneial 
issue, n/l debet ^ as he might at hist foi he lias made his elec- 
tion ulrat plea to abide b}, and it was his own folly to choose 
a lottcn delence,) tliough, I sa}, tins stiictness is obsened in 
civil actions, quia inteieU leipuhlicee id Jini^ litium yet m 
cnniiiial prosecutions lu Javoiem vita', as well upon appeal as 
indictment, when a prisoners plea in bar is found against 
linn upon issue tiied h}^ a jury, oi adjudged against him m 
point ot law by the couit, still lu* shall not be concluded oi 
convicted theieon, but shall hace judgment of 7c<ipomieat 
ousti), and may plead ovei to the felony the geneial issue, not 
guilty For the law allows many pie is, b} which a prisonei 
may escape death , but only one plea, in consequence whereot 
It can be inflicted •; viz on the geneial issue, aftei an mipaitial 
examination and decision of the fact, by the unanimous verdict 
ofijuiy ('>) Il leiiiaiiis thciefoic tliat I coiisidci, 

• 2 Hal r C 2S0 


(j) In tiiiiuiia! c iscs il '\ plti in ahatcincnt istoiinil agiinst tin. cIcfLinl nit, 
the il Mile u that it is final, and he cannot plead over, the 1 iw l^id 
clown in the text is an exLoption to the rule in favoiem vita;, and prevails 
only in ti oasons and felonies R v 6^650Jl, 8 East, 107 

With respect to pleas in bar, it should seem on legal principle?, that the 
same rule with the same CM eption should prevail, and whcic the plea 
contains a conlcssion in faet as m the* cases of autrefois convict oi pardon, 
there seems to be no haiclship in awarding judgment, if the niattei of defence 
be untiiie, oi the pic i be bad in law I3ut where that is not the case, as in 
autiefois icquit, the same reasoning does not hold An instance of tins 
kind lb at present under the consideration of the court of K B , where 
upon dcniuner to a pica ot lutrcfois acquit the judgment was fot the 
crown The ride theielorc md> he tonsickred as still uucert am 
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V The geiieial issue, oi plea of not ifuiUy'^^ upon winch 
plea alone the prisoner can receive his final judgment of 
death In case of an indictment of felony or treason, there 
can be no special justification put iii by way of plea As, on 
an mdiclmeut for murder, a man cannot plead that it was 
ju Ins own defence against a lobbei on the highway, or a 
bniglai , but he must plead the general issue, not guilty, and 
give this special niattei in evidence For (besides that these 
pleas do in effect amount to the gencial issue, since, if true, 
the piisonci is most clearly not guilty) as the facts m treason 
aie lud to be done pioddoiie et coni t a lige.antuu suae debt Lum^ [ 339 ] 
and, in felony, that the killing was done fdonice , tlicse charges, 
of a tiaiteious oi felonious intent, aie the points nid \Q\y gi$t 
ot the indictnient, and must be answer cd duect,l\, by the 
geneial negative, not guilt). , and the jur) upon the evidence 
will take notice of any (klensive mattei, and give tlieii vcidict 
accoidingly as effectually as if it vveic, oi could be, specially 
pleaded So that this is, upon all accounts, the most iidvan- 
tageous plea loi the prisonci ’’ 

Whin the prisonci hath thus pleided not guilty, noti cul~ 
pahflis, 01 jittnl (ulpahlc , which was fninicily used to be 
abbicviated upon the minutes, thus, “ tion (oi ttuttf) ad the 
cleik ol the assise, oi cleik of the aiiaigns, on behalf of the 
crown, lephes, tliat the pnsonei is guilty, and that lie is leady 
to })iove him so This is done by two monos) llablcs in tlie 
same spirit of abbieviation, “ c?// prtf' which signifies fiist 
that the jnisonci is guilty, [dil adpahh^ oi adpabilis,) and 
then that the king is ready to piovc him so , p)tt^ pinesio sum, 
ui pat (tins ittiJtcatL This is theicfoie a icplication on be- 
half ol the king viva voce at the bai , which w'as formeily the 
coiiise in all pleadings, as well m civil is m criminal causes 
And that was done m the coiiciscst iiiaiiner , foi when the 
pleadei intended to demni, he cxpiessed his dcmuiiei in a 
single woid, pidgment signifying that he demanded judg- 
ment, whctlier the writ, declaiation, plea, S^c eithei in foim 
or matter, weie sufficiently good in law and if lie meant to 
lest on the tiuth ol tlie facts pleaded, he expressed that also 
m a single syllable, signifying that he was ready to 

1 Se« Append ^ 1 2 tial P C 275 

( e 1 
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prove, his assertions as may be obsei-ved from the year-books 
and other antient repositoiies of law* By this replication 
the king and the prisoner are therefore at issue , for we may 
remember, in our strictures upon pleadings, in the preceding 
book% It was observed, that when the parties come to a fact, 
which IS affiimed on one side and denied on the other, then 
they are said to be at issue in point of fact which is evi- 
dently the case here, in the plea of non ad by the prisoner; 
and the replication of ad by the clerk And we may also 
remember, that the usual conclusion of all affirmative plead- 
ings, as this of ad oi guilty is, was by an averment in these 
words, and this he is leady to verify, et hoc j^atatus est 
vatficart ” which same thing is heic expressed by the single 
word jrrit ” 

How our coiiits came to express a matter of this im- 
portance in so odd and obscure a manner, “ rein t ant am tarn 
“ negltgenier^'* can hardly be pronounced witli certainty It 
may perhaps, however, be accounted foi by supposing, that 
these were at first short notes, to help the memory of the 
clerk, and remind him what he was to reply , oi else it was 
"the shoit method of taking down m court, upon the minutes, 
the replication and averment, ^ ad jnit ” which afterwards 
the ignoiance of succeeding clerks adopted for the very woids 
to be by them spoken 

Bui however It may have arisen, the joining of issue (which 
though now usuxlly enteied on the lecord’', is no otheiwise 
joined* in any part of the proceedings) seems to be cleaily 
the meaning of this obscuie expiession^ which has puzzled 
our most ingenious etymologists, and is commonly giidei stood 
as if the clerk of the arraigns, immediately on plea pleaded, 
had fixed an oppiobrious name on the prisoner, by asking 

* North’sLtife of Lord Guildford, viz vhen ajoiy are all bworn, the offi- 

* See Vol III pag 313 cer bids the ener number them, fo» 

'' Of this Ignorance vwe may seedatly which the word in law-french js, 

instances in the abuse of two legal but we now hear it pronounced 

terms of anticnt I'rench, one, the pro- in very good EngUvIi, ** count these 
logiic to all proclamations, Sc c Appendix, § 1 

or hear je, which is gtnerallv pro- * 2 Hawk PC c 38 

nounced most unmeaningly, “ O }cs >'2 Hal P C 25S 

the other, a more p irdonablc mistake. 
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him, culprit, how wilt thou be tried for immediately upon 
issue joined, it is inquired of the prisoner, by what trial he 
will make his innocence appear. This form has at present 
reference to appeals and appro\ements only wherein the 
appellee has his choice, either to try the accusation by battel 
or by jury But upon indictments, since the abolition of [ 341 ] 
ordeal, there can be no other trial but by jury, per pats, or by 
the country and therefore, if the pnsonei refuses to put 
himself upon the inquest in the usual form, that is, to answer 
that he will be tried by God and his country % if a commoner, 
and, if a peer, by God and his peers a, the indictment, if m 
treason, is taken pro confesso , and the prisoner, in cases of 
felony, is adjudged to stand mute, and if he perseveres in his 
obstinacy, shall now’’ be convicted of the felony 

When the prisoner has thus put himself upon liis trial, 
the clerk answeis m the humane language of the law, which 
always hopes that the party's innocence rathei than his guilt 
may appear, “God send thee a good deliveiance” And 
then they proceed, as soon as conveniently may be, to the 
trial , the manner of which will be considered at large m the 
next chapter 

^ A learned author, who is very sel- by ordeal used formerly to be called 
dom mistaken in his conjectures, has judtcium Dei But it should seem, 
observed that the proper answer is, that when the question gives the prisoner 
** hy God or the country^ that is, either an option, liis answer must be positive , 
by or by jury , because the ques- and not in the disjunctive, which re- 
tion supposes an option in the prisoner turns tlie option back to the prosecutor 
And certainly it gives some coun- “ Keylinge, 57 Stite Trials jwwiwi. 
tcnance to this observation, that the trial ^ Stat liJ Geo III c 20 
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cftapteh the twenty-seventh. 

OF TRIAL AND CONVICTION. 


'pHE seveial methods of tiial and conviction of ofFendei!> 
established by tlie laws of England, wcie formerly moie 
numerous than at jiresent, tlnoiigh the superstition of oui 
JSaKon ancestors who, like other noilliein nations, weie ex- 
tiemely addicted to divination a chaiactei, which Tacitus 
observes of the antient Germans^ They theieforc ia\enttil 
a considerable numbei of methods of puigation oi trial, to 
pieservc innocence tiom the danger ol lalsc witnesses, aiul m 
consequence of a notion that God would always interpose 
miiaculonsly to vindicate the guiltless 

I Tiil most antient^ specRs of tiial was that by oideal 
which was peculiarly distinguished b) the appellation of judi- 
cium Dei , and sometimes vulqmis piogafw, to distinguish it 
fiom the canonical puigation, winch was by the oath of the 
paity This was of two sorts'^, either ^?^-oideaI, or mtto- 
ordeal , the foiiner being confined to peisons of higher laiik, 
the lattci to the common people*^ Botli these might be 
[ 34-3 ] performed by deputy but the principal was to answer foi 
the success of the trial , the deputy only venturing some cor- 
poral pam, foi hire, oi perhaps foi friendship^ Fire-ordeal 
was peifouued eithei by taking up m the hand, unhurt, a 
piece of red-hot iron, ot one, two, or thiee pounds weight , 

* (le mor Germ 10 comlitionis hominum per fenrum cali- 

** /Z hide c 77 Wilk 27 dum si/uent homo liber, per aqmm, si 

^ Mirr cl § ‘2S fuerU mslicus (Glanv M4 cl) 

^ Tenelur se jnirgare uqin aciusatm, ' This is still expressed m that com. 
per Dci judicium , scditil per calidum mon form of speech, “of going through 
/ttnivi, vel pci nquaifif pro duonlatc “ fire and water to serve another *’ 
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01 elbe by walking barefoot, and blind-fold, ovei nine led-liot 
ploughshaies, laid lengthwise at unequal distances and if the 
paity escaped being hint, he was adjudged innocent , but it 
it happened otheiwise, as without collusion it usually did, he 
uas then condemned as guilty However, by this lattei 
method queen Emma, the mothei of Edwaid the confessoi, 
IS mentioned to have cicaicd her chaiactci, when suspected oi 
tamilianty with Alwyn bishop ot Winchester ‘ 

WAim-oideal was peitoimed, eithei by plunging the bare 
arm up to the elbow in boiling watei, and escaping unhurt 
theiefrom , 01 by casting the pei son suspected into a ii\er or 
pond of cold water, and, if he floated theieiii without any 
action of swimming, it was deemed an evidence ot his guilt, 
but, if he sunk, he was acquitted It is easy to tiace out the 
tiaditional iclics of this watei -ordeal, in the ignoi int bar- 
baiity still pi.ictisecl 111 in«iny countries to discovei witches by 
casting them into a pool or water, and drowning them to 
piove then innocence And m the eastern empne the 
fne-ordeal was used to the same puipose by the eiiipeioi 
Thoodoie Lascaris , who, attiibiiting his sickness to magic, 
caused all those whom he suspected to handle tlic hot non 
thus joining (as has been well remarked®) to the most 
dubious Clime in the woild, the most dubious pi oof of inno- 
cence. (1) 

And indeed this pm gallon by 01 deal seems to have been 
veiy antient and very univeisal, 111 the limes of superstitious 

* ilio Rudbornc, 7/15/ maj IVinton ^SpLbl2c5 

/ 4 r 1 


( 1 ) The word ordeal according to Meyer, is from the simc original, as 
oordeel in Dutch, and urtheil in German, and signified judgment, so that 
the teim was used KaV i^oxn^ to denominate the highest and most lespected 
form of trial He deduces the practice from a still carlici mode ot trying 
doubtful offences by lots, which itseU is leferable to that partiality toi 
(iiispicia and sortes mentioned by Tacitus, as icmarkablc among the mtient 
Germans, and which, with many other similar feelings and habits, the> 
earned with them, and retained under modified foims after their conversion 
to Chribtianitj 

Meyer mentions two instances of reputed witches being submitted by 
populai superstition to the tiial by fuc 01 water m hlandcts, so lately ns 
1815 and 1810 Vol I 515 
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barbarity- It was known to the antient Greeks foi in the 
Antigone of Sophocles*^, a peison suspected by Creon of a 
misdemesnor, declares himself ready ‘‘ to handle hot iron, 
“ and to walk over file,” in ordei to manifest his innocence , 
which, the scholiast tells us, was then a veiy usual puigation. 
And Grotius ‘ gives us many instances of water-ordeal in 
Bithynia, Sardinia, and othei places. There is also a very 
peculiai species of water-ordeal, said to prevail among the 
Indians on the coast of Malabar, wheie a peison accused 
of any enormous crime is obliged to swim over a large river 
abounding with crocodiles, and, if he escapes unhuit, he is 
reputed innocent. As, in Siam, besides the usual methods 
of fire and watei -ordeal, both paities aie sometimes exposed 
to the fury of a tygei let loose for that puipose , and, if the 
beast spares either, that person is accounted innocent , if 
neither, both aie held to be guilty, but if he spares both, 
the trial is incomplete, and they piocced to a more certain 
criterion ^ 


One cannot but be astonished at the folly and impiety of 
pronouncing a man guilty, unless he was cleared by a miracle , 
and of expecting that all the powers of nature should be 
suspended by an immediate interposition of Piovidence to 
save the innocent, whenever it was presumptuously required 
And yet in England, so late as king John’s time, we find 
grants to the bishops and cleigy to use the judicium feiri^ 
aqtuie, et And, both lu England and Sweden, the 

clergy presided at this trial, and it was only performed m the 
cluirches or m other conseciated giound, for which Stiern- 
hook'" gives the leasoii, “ iioti defuit illis operae tt laboits 
ptetium , semj)et enim ah eju^modi judicio altquid Uicti sacci- 
“ dotibuii obvenubat ” But, to give it it’s due piaise, we find 
the canon law ver^ early declaring against trial by ordeal, or 
xmlga? IS pmgatioy as being the fabuc of the devil, cum sit 
“ coni} a praeceptum Domini^ non tentabis Dovunum Deum 
“ tuum^ ” Upon this authority, though the canons them- 
selves were of no validity in England, it was thought propei 


h V JC4 
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(as bad been done m Denmark above a centuiy before®) to 
disuse and abolish this trial entirely in our courts of justice, 
by an act of parliament in 3 Hen III according to sir Edward 
CokeP, or rathei by an order of the king in council 

II Anothur species of purgation, somewhat similar to 
the former, but probably sprung from a presumptuous abuse 
of revelation in the ages of dark superstition, was the corsned 
or morsel of execration being a piece of cheese or biead, of 
about an ounce m weight, which was consecrated with a form 
of exorcism , desiring of the Almighty that it might cause con- 
vulbioiis and paleness, and find no passage, if the man was 
really guilty , but might turn to health and nourishment, if he 
was innocent as the water of jealousy among the Jews' was, 
by God’s special appointment, to cause the belly to swell, 
and the thigh to rot, if the woman was guilty of adultery. 

This corsned was then given to the suspected person, who at 
the same time also received the holy sacrament^ if indeed 
the corsned was not, as some have suspected, the sacramental 
bread itself , till the subsequent invention of tran substantiation 
preserved it from profane uses with a more profound respect 
than formerly Our historians assure us, that Godwin earl 
of Kent, m the reign of king Edward the confessor, abjuring 
the death of the king’s brother, at last appealed to his 
corsned, ^‘per biiccellam deglut tend am ahjiiravit^y” which stuck 
in his throat and killed him This custom has been long 
since gradually abolished, though the remembrance of it still 
subsists m ceitam phrases of abjuiation letamed among the 
common people’^ 

However, we cannot but lemark, that though in European [ 345 ] 
countries tins custom most piobably arose from an abuse of 
revealed leligion, yet credulity and superstition will, in all 
ages and in all climates, produce the same or similai effects. 

And theiefoie we shall not be surpiized to find, that m the 
kingdom of Pegu there still exists a trial by the coisned, very 

® Mod Un Hibt \xxii lOJ ** Numb ch v 

i‘ 9 Hep 32 ^ JI Caymt c 5 

» 1 Hym Focd 228 Spelni Closs " Ingulph 
S2(> 2 Pryn Ket Append 20 Scld As, “ I will I itc the suiamenf 

Far/ni fd 18 upon it, imy tins tnorstl be iny 
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similai to that of oui ancestors, only substituting raw iicc 
instead of bread* And, in the kingdom of Monomotapa, 
they have a method of deciding lawsuits equally whimsical 
and uncertain 1 he witness for the plaintiff chews the bark 
of a tree, endued with an emetic quality , which being suffi- 
ciently masticated, is then infused in watei, which is given the 
defendant to dunk. If his stomach rejects it, he is condemned 
if It stays with him, he is absoKed, unless the plaintiff will 
dunk some of the same water, and, if it stays with him also, 
the suit IS left undetei mined ^ (2) 

Tiilst: two antiquated methods of tiial, weie piincipally 
in use among oiii Saxon aiicestois The next, which still 
lemains in feice, though veiy laiel^ in use, owes it’s nitio- 
duction among us to the piiiices of the Noiniaii line And 
that is, 

III Tni tual by hattdy duel, oi single combat, which 
was another species of picsuinptuous appeals to Providence, 
imdei ail expectation that heaven would unquestionably give 
the victoiy to the innocent oi injured paity The natine 
of this tiial 111 cas 6 s of civil injury, upon issue joined in a writ 
of right, was fully discussed in the preceding book ^ to 
which I have only to add, that the tnal by battel may be de- 
manded at the election of tlie appellee, in eithei an appeal oi 
an approvement, and that it is earned on with equal solem- 
nity as that on a wut of light but with this difference, that 
there each paity might line a champion, but heie they must 

Mod Univ Ilist vii 120 ^ Sec Vol III pag 3 37 

^ Ibid XV 464 


Ci) Meyer cites fioin Marculph a mode ot trial, whiinsicil enough, but 
not veryunccrtaimn the result, the trial by thetross In the instance given 
the question was between the bishop and cleigy of Verona on the one side, 
and the citizens on the other, as to the liability to repair the walls of the city 
Two young ministers of bl imtless conduct were chosen, and placed in the 
church of St John the Baptist before the cross, at the beginning ol the 
mass, one the representative oi the clergy, the other of the laity, and 
the decision of the cause depended on the fact, which of the two should 
fall to the ground first As might have been anticipated, the foimei stood 
firm thioiigh the whole service, the lattci lell senseless about tlie imdcUe 
of it 1 Meyei, 517 
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fight in then propei pei&oiis And iheietoie d the appellant, 
oi approvei, be a woman, a piiest, an infant, ui ot the age ot 
sjxt^, oi lame, or blind, he oi she may counterplead and le- 
fiibe llie Avagei of battel , and compel the appellee to put him- 
self upon the country Also peeis ot the realm, bimguig an 
appe.il, shall not be challenged to wage battel, on account ol 
the dignity of then persons, noi the citizens ot London, by 
special chaitci, because fighting seems foreign to then edu- 
cition and employment So likewise il the ciinie be noto- 
iious, IS it the tlnet be taken with the mainoxa ^ oi the mur- 
deiei m the room witli a bloody knite, the appellant may 
letusc the tendei of battel fiom tlie appellee “ , toi it is un- 
reasonable that an innocent man should stake Ins life against 
one wlio IS aheady halt-convicted 

'I HE foim and mannei ot waging battel upon appeaK aie 
much the same upon a wiit ot light, only tlic oallis ot the 
two combatants aic vastly moic striking ind solemn^’ The 
appellee, when .ippealed of felony, pleads not gtulhjy and 
tlnows down his glove, and declaies he will defend the same 
by Ins body the appellant takes up the glove, and leplies 
that he is leady to make good the appeal, body foi bod) 
And theieupon the appellee, taking the book in his light 
hand, and m Ins left the riglit hand ol his antagonist, sweais 
to this eftect Hoc audt^ liomo^ quern jtex innnum teneo^^ S^c 
“ Heal this, O man, whom I hold by the hand, who callest 
thyself John by the name of baptism, that I, who call my- 
self Thomas by the name of baptism, did not feloniously 
“ murder thy fathei, William by name, nor am any way 
guilty ot the said felony 8o hel}) me God, and the saints , 
and this I will defend against thee by my body, as this court 
shall award To which the appellant replies, holding the 
Bible and his anUigonisf s hand in the same manner as theothei 
Heal this, O man, whom I hold by the hand, who callest 
“ thyself Thomas by the name ot baptism, that thou art per- 
“ jiucd , and theiefoie perjured, because that thou leloniously 
“ didst minder my tathei, William by name So help me 
“ God, and the saints , and this I will piove against thee by 

“ -MIdwk rc i n §7 tlet ^ 1 r >1 Hawk TC t tl §3 
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my body, as this court shall awaid*^ ” The battel is then 
to be fought with the same weapons, viz batons, the same so- 
lemnity, and the same oath against amulets and sorcery, that 
are used in the civil combat and if the appellee be so far 
vanquished, that he cannot or will not fight any longer, he 
shall be adjudged to be hanged immediately, and then, as 
well as if he be killed in battel, Providence is deemed to have 
determined in favour of the truth, and his blood shall be at- 
tainted But if he kills the appellant, or can maintain the 
fight from sunnsmg till the stars appear in the evening, he 
shall be acquitted So also if the appellant becomes le- 
creant, and pronounces the horrible word of craven^ he shall 
lose his libetani legem ^ and become infamous , and the appellee 
shall recover his damages, and also be for ever quit, not only 
of the appeal, but of all indictments likewise lor the same 
offence (3) 

IV, The fourth method of trial used in criminal cases is 
that by the peers of Gieat Britain, in the court of parliament, 
or the court of the lord high steward, when a peer is capitally 
indicted lor in case of an appeal^ a peer shall be tried by 
jury"*. Of this enough has been said m a forniei chapter* , 
to which I shall only now add, that in the method and regu- 
lation of its proceedings, it diffeis little fiom the trial pei 
patriam^ or by jury , except that no special verdict can be 
given in the trial of a peei because the lords of parliament, 
or the lord high steward, (if the trial be had in his couit,) 
C ^4-9 ] are judges sufficiently competent of the law that may arise 
from the fact and except also, that the peers need not all 

There is a striking resemblance to prosecute in that court,) and that 
between this process and that of the the prisoner was the cause of his death , 
court of Areo\iagus at Atliens for mur- tlie prisoner, that he was innocent of the 
der , wherein the prosecutor and pri- charge against him (Pott.Antiq b 1 
soncr were botli swoin in the most c 19 ) 
solemn manner the prosecutor, that 9 Rep SO 2 Inst 49 
he was related to the deceased, (for « See pag 259 

none but near relations were permitted ‘ Halt 1 1 6 


(5) See the case of Js/i/oid v TAo/w/on, iB &A 405, ni which a great 
deal of learning and talent was displayed on this obsciue subject But 
the whole has become matter rather of curiosity than practical use by the 
abohtaon of appeals under 59 G 3 c 46 

9 * 
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agree in their veidict, but the greater numbei, con&ibting ot 
twelve at the least, will conclude, and bind the minority s 

V The trial by jury, or the country, pel patriam^ is also 
that tiial by the pceis of eveiy Englishman, which, as the 
grand bulwark of lus liberties, is secured to him by the great 
chaiter** nuUus libei homo capiatur, vel imprisonetur^ aut 
‘‘ emlety aut ahquo alio modo deshuatm^ nisi pci legale judi^ 

‘‘ ciumpaiium suoiurriy vel jier legem teirae^ ^ 

The antiquity and excellence of this trial, for the settling 
of civil property, has before been explained at large* And 
it will hold much stronger in criminal cases , since, in times 
of difficulty and dangei, more is to be apprehended from the 
violence and partiality of judges appointed by the crown, in 
suits between the king and the subject, than in disputes be- 
tween one individual and another, to settle the metes and 
boundaries of pi ivate property Oui law has therefore wisely 

placed this strong and twofold baniei, of a presentment and 
a trial by jur}-^, between the liberties of the people and the 
prerogative of the crown It was necessaiy for preserving 
the admirable balance of our constitution, to vest the executive 
power of the laws in the prince and yet this powei might be 
dangerous and destructive to that very constitution, if exerted 
without check or control, by justices of and tei miner 
occasionally named by the ciown , who might then, as in 
France or Turkey, imprison, dispatch, or exile any man that 
was obnoxious to the government, by an instant declaiation, 
that such IS their will and pleasure But the founders of the 
English law have with excellent forecast contrived, that no 
man should be called to answei to the king for any capital 
crime, unless upon the piepaiatory accusation of twelve or 
more of his fellow-subjects, the grand jury and that the 
truth of eveiy accusation, whether preferred m the shape of [ 350 ] 
indictment, mfoimation, oi appeal, should afterwards be con- 
firmed by the unanimous suffrage of twelve of his equals and 
neighbouis, indifferently chosen, and superior to all sus- 
picion So that the liberties of England cannot but subsist 
so long as this palladium remains sacred and inviolate , not 

« Kelyngc, 56 stat 7 W HI c 3 ^ 9 Hen III c 29 

§11 Fo!itei, 247 ' See VoUH pag S79 
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only from all open attacks, (winch none will be so Imidy as 
to make,) but also fiom all secret machinations, which may 
sap and iindeinnne Jt, by intioducing new and arbitrary 
methods of trial, by justices of the peace, commissioneis ot 
the levenue, and courts of conscience And howevei con- 
venient these may appear at fiist, (as doubtless all arbitraiy 
powers, well executed, are the most convenient^) yet let it be 
again i emembei ed, that delays and little inconveniences in 
the foims of justice, aie the price that all fiee nations 
must pay foi then liberty in moie siibstantud matteis, that 
these inroads upon this sacied bulwark ol the nation are 
fundamentally opposite to the spiiit ot oui constitution, and 
that, though begun in tiifles, the piccedeiit may giadually 
increase and s])iead, to the uttci disuse of junes m questions 
of the most momentous concern (4) 

What was said of juries in general, and the trial theiebv, 
in civil cases, will gieatly shoiten oiii present lemaiks, with 
regard to the trial ot mininal suits, indictments, mfoimations, 
and appeals, which tiial I shall consider ni the same method 
that 1 did the formei , by following the ordci and couise ot 
the pioceedings themselves, as the most cleii and perspicu- 
ous way ot Heating it 

When theietoie a piisonei on Jiis aiiaiginnent has pleader! 
not guilt^y and foi his trial liath put himself upon the 


(4) In the atcount which Mcyci has tlecluccd from the ancient capi- 
tulaiies and 1 wvs of the German tribes, of the piogicss of their jiulieial 
institutions, there seem to be analogies to the present foim ot tiial by juiy, 
which cannot be accidental It was the duty of all fieenien to attend the 
nation il isseinblies, in which, under the presidenco ot the head of the 
nation, they ilttcrnnneil all suits is the nations increased in size, so that 
It was impossible to assemble the freemen often enough for judicial pur- 
poses, district assemblies were held for the same objects, but the same form 
and rules were observed m these as in the former meetings The Grave, 
(Gravio,) or Count, presided, the freemen, (Anmanni oi Rachimburgii,) were 
the judges , the decision was always judicium bonorum vv oj um quod ei a 
Rachirnburgiis fucrit judicatum But then the count was bound to know 
the law, and expound it to the freemen , when all the pleadings were gone 
through, and the pi oofs closed, he did so, and asked them for their judg- 
ment comites et meant cor uni Uges %cianty ut ante eos lujuste neminein quRk 
judieme poiitit nut Icgeiu mutoie 1 VI(\ci, c 10, 1 1, IL' 
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countiy, which countiy the jiiiy aie, the sheiiff of the county 
must letuin a panel ot jurors, hbeios et legates homines, de 
vicineto, that i^, fieeholdeis (5), without just eKception, and 
ot the vi<^ne oi neighbouihood , which is intei preted to be of 
the county wheie tlie fact is committed •» If the proceedings 
are befoie the couit of king’s bench, tliere is time allowed, 
between the aiiaignment and tlie tiial, foi i jiiiy to be impa- 
nelled by a wi it ot vume facias to the sheiitF, as in civil causes [ 351 ] 
and the tiial in case of a niisdeincsnoi is liad mst prius^ 
unless it be ot such consequence as to incut a trial at bar} 
which IS always invariably had when the piisiaici is tried for 
any capital ollonce But, bcloic commissioncis of o^u and 
iermuu) and gaol dclivei}, the sheufl, by ah tin of u general 
piccept diiectcd to him bcloio-liand, icturns to the court a 
panel ot toity-eight jinois, to tiy all felons that may be 
called upon then tual at tlmt session, and thciefore it h 
theie usual to tiy ill telons immediately , oi soon aftei then 
airaigmnent But it is not ciistoniaiy, iioi agreeable to the 
geneial couise of pioceedmgs, (unless by consent ot parties, 
oi wdieic the dcfciulaiit is actuilly in gaol,) to tiy persons 
indicted of sniallei misdcmosnois at the same couit in winch 
they Ivwc pleaded guilty, oi iiavu ^ed the uidictment But 
they usually give sccuiity to the couit, to appeal at the next 
assises oi session, and then and theic to tiy the tiaversc, giv- 
ing notice to the piosccutoi of the same (6) 

i 2Jla\ V i 20 1 P C c JO § 1 

( 5 ) The iV. M c 21 (st c Vo! Ifl p "02 ) evtentls to jurors for 

the tiiil of tnniiMil well as civil issues, anil therefore copjholdcrs of 
10/ pc* (mniu)> vvitlnii the toant\ 11113 1 ^'^ letuinecl on the panel The 
same observ'^lion will ipply to le'is,.holdcis uiidei the 3 O 2 c 25 , but 
both these must be undtrstood with the csception of tnals for high treason, 
in which, by the bill ot ughts, 1 W vVM st 2 c 2 the jnrora ought to be 
freeholdeis 

(0) This is now icgulatcd by the ooG 3 tV 1 G 4 c 4 which provides 
for the trial oi nnsdciucbuois in the court ot K B , and also at the assizes 
or sessions In the former case the defend int, instead of being allowed 
till the next term aftci that in which he appears, is compelled to plead Or 
demur within toui days from such appearance, in the latter, if he has been 
in custody or held to bail twenty days befoie the assizes or sessions at 
which the indictment is found, he must plead instantly, and take his trial 
at the same assizes or sessions, if he has not been committed or held to 
bail twenty days befoie, but has been commuted or held to hail to appear 
VOL, IV D D to 
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In cases of high treason, whereby coiriiption of blood may 
ensue, (except treason m counterfeiting the king^s coin or 
seals,) or misprision of such treason, it is enacted by statute 
7W.III c. 3. first, that no person shall be tried for any 
such treason, except an attempt to assassinate the king, un- 
less the indictment be found within thiee }ears after the of- 
fence committed next, that the prisoner shall have a copy 
of the indictment, (which intliides the caption \) but not 
the names of the witnesses, five days at least before the tiial, 
that IS, upon the true construction of the act, before his 
arraignment*; for then is his time to take any exceptions 
thereto, by way of plea or demuirei thirdly, that he shall 
also have a copy of the panel of jurois two days before lus 
trial, and, lastly, that he shall have the same compulsive pio- 
cess to bring m his witnesses foi him as was usu.il to compel 
their appearance against him And by statute 7 Ann c 21 , 
(which did not take place till after the decease of the late pie- 
tender,) all persons, indicted foi higli tieason oi misprision 
[ 352 ] thereof, shall have not only a cojiy of the indictment, but a 
list of all the witnesses to be produced, and of the juiois im- 
panelled, with then professions and places of abode, deliveied 
to him ten days befoie the tiial, and in the presence ot two 
witnesses; the better to piepaie him to make his challenges 
and defence (7) But this last act, so i<ir as it affected indict- 
ments for the infeiior species of high treason, respecting the 
com and the royal seals, is lepealed by the statute 6 Geo III 
^ Fost 229 Append i ‘ Jbul 230 


to answer at some subsequent session, oi shall receive notice of the indict- 
ment having been found twenty days before such subsequent session, then 
he shall plead and take his tiial at such subsequent session All these pi o- 
visions are subject to the discretionary power of the court to grant further 
time on proper cause shewn 

( 7 ) It has been thought proper to modify these regulations is to the 
trial of high treason, in cases where the overt acts laid m the indictment 
are assassination or killing ot the king, or any direct attenipt upon his life 
or person, whereby his life may be endangered, or his person suffer bodily 
harm, in all such cases, the 59&40G 3 c 95 , enacts that the persons 
charged shall be indicted, arraigned, tried, and attainted in the same manner, 
according to the same course and order of trial m every respect, and upon 
the like evidence, as if they stood charged with murder but upon convic- 
tion judgment is to be given and execution done as in other cases of high 
treason 
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c 53, else it had been impossible to have tiied those of- 
fences in the same circuit m which they are indicted for ten 
clear days, between the finding and the trial of the indict- 
ment, will exceed the time usually allotted for any session of 
oyei and ieimtnet ^ And no person indicted for felony is, or 
(as the law stands) ever can be, entitled to such copies, before 
the time of his tiial 

When the trial is called on, the jurors are to be sworn, 
as they appeal, to the number of twelve, unless they are 
challenged by the paity 

Challenges may heie be made, either on the part of 
the king, oi on that of the prisoner , and either to the whole 
ail ay, oi to the separate polls, foi the veiy same leasons that 
they may be made in civil causes® Foi it is heie at least as 
necessary, as there, that the slier lif or returning officer be 
totally inclifFeicnt , that wheie an ahen is indicted, the jury 
should be (h* 7ne(f?etate, or half foreigners, if so many are 
found 111 the place , (which does not indeed hold m treasons p, 
aliens being very impiopei judges of the breach of allegiance ; 
noi yet 111 the case of Egyptians under the statute 22 Hen VIIL 
c 10 (8) ) that on every panel there should be a compe- 
tent numbei of hundiedois , and that the paiticular juiors 
should be omni cxctptione major es, not liable to objection 
e\\he\ 2^^ opter lionoi is respectum^ propter defectum^ prater qf-> 

Jicturuy or irroptu delict nm 

Challenges upon any of the foregoing accounts are [ 353 ] 
stiled challenges for cause , which may be without stmt in 
both criminal and civil trials But m criminal cases, or at 
least m capital ones (9), there is, in Javorem vitcc^ allowed to 
the prisoner an aibitiary and capricious species of challenge 
to a certain number of juiors, without shewing any cause 

Post 250 P 2 Hawk P C c 4S § 37 2 Hal 

" 2 Hawk P C c ^9 § 13. PC 271. 

° See Vol III pag 359 


(8) A similar provision inl&2Ph&M c4 with respect to Egyptians, 
was repealed by the 1 G 4 c 1 16 

(9) And therefore in all felonies, which in legal theory are all capital but 
the rule does not extend to misdemesnors 

n D 2 
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at all, which is called .i i^eumptoiy challenge , a provision full 
of that tender ness and humanity to piisoneis, for which our 
English laws aie justly famous This is grounded on two 
reasons 1 As every one must be sensible, what sudden 
impiessions and unaccountable prejudices we are apt to con- 
ceive upon the bare looks md gestures ot anothei , and how 
necessary it is, tliat a piisoiiei (vvlreii put to defend his life) 
should have a good ojnnion of his jury, the want of which 
might totally disconcert him, the law wills not that he should 
be tired by any one ruin against wlioin he has conceived a 
piejLulice, even without being able to assign a reason foi such 
his dislike 2 Because, upon tliillenges tor cause shewn, it 
the leason assigned piove msuBicicnt to sot aside the juioi, 
peihaps the baie questioning Ins indilleience may sometimes 
provoke a lesentnient, to pi event all ill consequences horn 
which, the piisonei is still at libeity, it he jileases, peiemp- 
torily to set him aside 

This piivilege, ot peiemploiy challenges, though granted to 
the pnsoriei, is denied to the king by the statute 5‘5 Edvv 1 
st 4 which enacts, that the king sliall challenge no jurors 
without assigning a cause leitiiu, to be tned and appioved 
by the com t TIovvevci, iL is held, that the king need not 
assign his cause ot ch illcnge, nil ill the p uul is gone tluough, 
and unless tlioic cannot be i tail jlii\ witliout the person so 
challenged And then, and not soonei, the king’s counsel 
must shew the cause otheiwise the jiuoi sliall be sivoin'^ 

The peiemptoiy challenges of tlie piisonei must, however, 
have some reasonable boundai) , otherwise he might nevei 
[ 354 ] be tiled This icasonable bounthuy is settled by the common 
law to be the mmihei ot thirty-five, that is, one luidei the 
iiumboi ot thice hill juiies Foi die law judges that fi\e-and- 
thuty are fully suflicient to allow tlie most tinioious man to 
challenge tluough mcie cap nee , and that he who peremp- 
torily challenges a gieatei numbci, oi thiee full juiics, has 
no intention to be tiicd at all And, thereiore, it dealt with 
one who peremptorily challenges above tlnit\-five, and will 
not ietiact his challenge, as with one who stands mute oi 


^ Hawk r C c 43 $ 2 2 Hal P C 271 
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lefuses his tiial , by sentencing him to the peme forte et dine 
in felony, and by attainting him in tieason *■ And so the law 
stands at this day AMth regaid to tieason, of any kind 

Bui by statute 22 Hen VIII c 14- (which, with legard to 
felonies, stands uniepcaled by statute I & 2 Ph &Mar c 10) 
by tins statute, I say, no peison anaigned foi felony, can be 
admitted to m ike any moie th.in t\>0Liit\f pcieinptory challenges. 

But how if the piisonci will peicniptoiily challenge twenty- 
one, what shall be done ^ The old opinion was, that judg- 
ment pcinc jo)te it dure should be given, as where he chal- 
lenged thiity-siv at the common law® but the better opinion 
seems to be that such cliallenge shall only be disiegaided 
and ovei-inlul Because, hist, the common law doth not 
inflict the judgment of peniiuo foi challenging twenty-one, 
neithci doth tlie statute inflict it, and so heavy a judgment 
(oi that of conviction, which succeeds it) shall not be imposed 
by implication 8ccoik11\, the woids of the statute aie, 

“that he bo wut admitted to challenge more than twenty,'’ 
the evident consti iiction of which is, tint any faithei chal- 
lenge shall be disallowed oi pic\ontLd and, therefoie, being 
null fiom the begunung, and nevi i iii fact a cliallenge, it enn 
subject the piisonci to no punishment, but the juioi shall be 
regularly swoin 

Ii, by re.ison of challenges oi the default of the jurors, a 
sufficient nuinbei cannot be had ol the oiignial panel, a tale<i 
may be iw aided as iii civil causes till the number of twelve [ 355 “| 
IS sworn “ well and tiuly to tiy, and true deliverance make, 

“ between oiu soveieigu loid the king and the pnsonei 
“ whom they ha\e 111 chaige , and a tiue veidict to give, 

“ according to tlie evidence ” 

WiiLN the jiiiy IS swoin, if it be a cause of any conse- 
quence, the indictment is usually opened, and the evidence 
marshalled, examined, and enfoued by tlie counsel foi the 

*' ‘2 Ilal P C 268 lutes can be awaidcd, though the court 

2 H-iwk P C c 43 § 9 may ore Itnus order a new panel to be 

* 3 Inst 227 P C 270 returned (4 Inst 168 4 St 

^ See Vol III pag 364 Put, Jii Tr 728 Cooke’s Case ) 

rnern commissions of gaol delivery, no 

D D 3 
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crown, or piosecution* But it is a settled rule at common 
law, that no counsel shall be allowed a piisoner upon hit 
trial, upon the general issue, in any capital ciime, unless 
some point of law shall arise propel to be debated A i ule, 
which (however it may be palliated under cover of that noble 
declaration of the law, when rightly understood, that the 
judge shall be counsel lor the pnsonei , that is, shall see that 
the pioceedings against him are legal and strictly regulai 
seems to be not at all of a piece with the lest of tlie humane 
treatment of prisoners by the English law Foi upon what 
face of reason can that assistance be denied to save the life of 
a man, which yet is allowed him in prosecutions lor every 
petty trespass Nor indeed is it stnctly speaking a part ol 
our antient law for the Miiioury, having observed the ne- 
cessity of counsel in civil suits, ‘‘ who know how to forward 
and defend the cause, by the rules of law and customs of 
the realm,” immediately aftei wards subjoins , and more 
“ necessary are they for defence upon indictments and appeals 
of felony than ujDon othei \emal causes 1 0) And the 


2 Hawk PC c S9 § 1 

* Sir Edw'ird Coke (3 Inst 137 ) 
gives another additional reason for thi'v 
refusal, “ because tlic evidence to ton- 

vict a prisoner should be so maniftsty 
as it could not be conti idictcd 
Which, lord Nottingham (when liigli 
steward) declared, (3 St Tr 726 ) was 
the only good reason that could be given 
for It 

y c 3 §1 

* Father Parsons the jesuit, and after 
him bishop Eilys, (of English liberty, 
n 66 ) have imagined, that the benefit 
of counsel to plead for them was first 
denied to prisoners by a law of Hen I 
meaning (I presume) chapters47 and *18 
of tlie code whicJi is usually attributed 
to that prince JUe causu critninalidus 
** vel cajtiiali^usTieino quaerat consUiura 

quin imjilacitatus slatim pernegetj sine 


“ omni peiUionc con<tilit — In alns omni^ 
fms potesf tf (hhrt uti connlio ” — -But 
this coimfiiiniy T conceive, signifies only 
an impailantc, and the pelitio consdni% 
era Ling leave to imparl (See Vol III 
pag 298 ) which is not allowable in 
any criminal prosecution This will be 
manifest Ijy comparing this law with a 
contemporary passage iii the grand con 
stumier of Normandy, fch 85 ) which 
speaks of imparlances in personal ac- 
tions Aprts ccf est tend le querelle a 
“ respondre, et aura congu Uc sop con 
setllsr, s*il le demande ^ et quand li 
“ stra conseillcf tl pent nyer lefaict dont 
** dl cst accuse ” Or, as it stands in the 
Latin text, {edit 1539,) “ Qutrelalus 

“ autem qx>slca tenetur responderc et 
** Iiabtbii licenlxam tousidendi, rtqui- 
“ rat , kabito autem consdio^ debet yhe- 
turn negare quo accusatus est ” 


(10) The rule extends to all felonies, but is limited to addressing the 
jurj. It being now, I believe, considered that the prisoner has a right to the 
assistance of counsel for every other purpose , certainly in practice he has 
it without asking anv permission of the court Formerly indeed, even as 

to 
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judges themselvcb are so sensible of this defect, that they 
never scruple to allow n prisonei counsel to instinct him 


to matter^ of law, the piiboner was obliged himself to state his point to the 
coiiit, aiul counsel wao only assigned him if the court thought the point 
would bcai a debate With great deference to the author, it seems very 
questionable, whcthei, upon the whole, any alteration of the rule as now 
limited, would not be lather prejudicial than advantageous to the prisoner 
At present, if the case be simple or unimportant, the counsel tor the crown 
commonly abstains entnely from addressing the jury, and m all cases 
wheie he thinks it iicccssaiy to address them, his own feelings, or the inter- 
position of the judge (seldom, if evei necessary) limit him slrictly to a bare 
exposition of the evidence winch he intends to produce he aggravates 
nothing unhivouiable, he omits nothing favourable to the prisoner, and he 
abstains fioin all comment oi appeal to the passions It is obvious that 
this disp^ssion itc nnd candid mode of addicss could not, in the nature of 
things, long be piesi rvetl, il the counsel had to anticipate an answer in 
which every exertion of sophistiy and eloquence would be deemed within 
the line of duty and is the piosecutor in avast majority of instances must 
h ivc the strongest case, the lair inference assuming an equality of talent 
.ind industry will be, that his tounsel would in general produce the stronger 
impression on the juiy But the change which must take place in the sum- 
ming up of the judge would be of the most serious prejudice to the pri- 
sonei ,— at present nothing having been suggested for him, it is the judge’s 
part, a pai t in gcnci al most clieci fully and ably sustained, to suggest all 
the favourable consti actions which can be put on the fact» But if a de- 
fence had alicady been made, that must have been made either to a clear 
ease, or a doubtful one, a really doubtful one needs no advocate m an 
English coLiit, and to n clear one, the defence must be founded in fallacy 
Now It would become the duty of the judge to detect and lay open that 
fallacy to the juiy, and thus, in spite of liimself, his superior skill, accuracy, 
and authority, would be nrrajed agiinst the prisoner We well know too, 
what is the effect on the mmd, of <lctccti ig a single fallacy by which we 
have been led astiay — a suspicion is immediately thrown upon the whole 
case, which it was used to support I believe the experience of other 
countries, in which counsel aic allowed to address juries in behalf of pri- 
soners, fully warrants this icasoning, at the same time I am well aware of 
a growing teeling, and most respectable opinions against the present prac- 
tice, and It is 80 important that not only real, but even seeming hardships^ 
ahoiild be removed from the adniinistratian of justice, that it seems desir- 
able to alter the present piactice, if it can be done, without sacrificing the 
prisoner’s interests oi those of justice If 1 might suggest the principle on 

which an alteration might be made, it would not be that of admitting the 
prisoner’s counsel to plead for him, but the taking from the prosecutor 
his opening address, and making the whole a mere examination of evidence 
By this rule, both sides would be placed on an equal footing, time would be 
saved, and the counsel, who are usually juniors in the profession, would be 
compelled to a very careful and judicious examination of the witnesses, ih 

j) D 4f order 
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what qi^QsUonb to ask, oi even to ask questions foi him, witli 
respect to matteis of fact foi as to mattcis of law, arising on 
the tiial, they ate mUtlcd to the assistance ot counsel But, 
lest this in chi Igeiice should be niteicepted by siipeiioi influ- 
ence, in the c^ise of state ciiminals, the legislatiiie has di- 
rected by statute 7 W III e 3 , that pci sous vidicted foi such 
high tieason as woiks a coiiuption of the blood, oi inijpiisioii 
tbeieof, (except tieason in tounteifeiting die king’s com oi 
seals,) may make then full defence by counsel, not exceeding 
two, to be named by the pusonei and assigned b)/ the couit 
or judge and the same indulgence, by statute 20 Geo II 
c SQ^9 is extended to paihamentaiy impeai hmenfii foi high 
tieason, which w^eie cxce|Ued in the foimn act 

The doctrine ot c\ideiicc upon pleas of the ciown, is, m 
most lespects, the same as that upon cimI actions Theie 
are, however, a few leading points, wlieiem, by sevcial statutes, 
and resolutions, a diiFcieiuc is nude between cuil and 
criminal evidence 

First, m all casts ot high tieason, petit tieason, and 
mispusion ot tieason, by slatiitos 1 Edw VI c 12 and 5& 
6 Edw VI c 11 lav\liil witnesses are lequned to convict 
a pusonei , unlesa lie shall willingly and without violence 
coiifess the same B^ statute 1^2 Ph & Mai e 10 a fai- 

ordtr to la^ the facts iiitcllij^ihly hctoic the jur^ , it the same time the 
judge, furnished as he is befoteharid with the depositions, woultl be fully 
ablp to supply any delects, in the com sc ot his summing up It to this 
rule It be objected that some c ises which ni e to be pio\cd by n long ind 
minute chain ^t evidence, cannot be made intelligible to a jury without a 
prefatory statement, and application, in such cases I should be inclined to 
admit that justice required that an address to the jury on those facts in 
behalf of the prisoiici, should, it reipiiied, be allowed Eich minute fact 
perhaps being capiblc of two bearings, and vaijing in consequence in its 
weight, ouglit not to be picsented to the juij onlj Wtiy, or with one 

application , and the prisoner is no more to be compelled to take the judge 
for lus advocate in making the othei application, than he is to be debarred 
from his challenge to juiors, of w'hom he may have an unfavourable opinion 
This suggests a modification of the present practice — the rule might be to 
jwive no speech on tuhei side — the exception might be left at the option 
of the prosecutors counsel, upon condition, that if he thought his evidence 
required to be stated and applied, the pii^oner’s counsel should be entitled 
to addros^ the jury also 
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ther exception is made as to treasons in counterfeiting the 
king^s seals or signatines, and treasons concerning com 
cun ent within this i ealm , and more particularly by c 1 1 
the offences of impoitmg counterfeit foieign money current 
in this kingdom, and impaiiing, coiinteifeiting, oi forging 
any current com The statutes 8 & 9 W III c 25* and 15 & 

J 6 Geo II c 28 m then subsequent extensions of this species [ 357 ] 
of treason do also piovide, that the oftendeis may be in- 
dicted, airaigned, tried, convicted, and attainted, by the like 
evidence, and m such manner and foim as may be had and 
used against offenders ioi counteifeiting the king’s money. 

But by statute 7W III t 3 in pioseeutions foi those trea sons 
to which that act extends, the same rule ol leqiiiimg tm 
witnesses is again enfoieed , with this addition, that the 
je^uem of the piisonei, which shall eounteivail the necessity 
of such pi oof, must be iii open comf In the constiuction ot 
whicli act it hath been holden q that a eonfession ot the 
piisonei, taken out ot couit, betoic a magistrate or pei-soii 
having competent authouty to take it, and pioved by two 
witnesses, is suflicicnt to convict him ot tieason But hasty 
migiiaided confessions, made to peisons having no such 
aiitlioiity, ought not to he admitted as evidence under this 
statute (11) And indeed, even m cases ot felony at the com- 
mon law, they aie tlie weakest and most suspicions of all 
testimony, ever liable to be obtained by aitificc, false hopes, 
pioiniscs ot favoui oi menaces, seldom lemenibered accu- 
rately Ol icpoitcd with due piecision , and incapable m their 
iiatiiie of being dispioved by qtlier iiegatuc evidence By 
the same statute 7 W III it is dcclaied, that both witnesses 
must be to the same overt act of tieason, oi one to one overt 

^ Lo&ter, 240—244 


(11) Mr East(lP C c 2 s (jG ) controverts this doctrine, so far as it 
goes to exclude all cxtra-jiidicial confessions in high treason, as inadmis- 
sible evidence igainst the prisoner He observes that the confession men- 
tioned in the statute, is a confession which required no witness at all, one 
made in open court , that other confessions remain consequently as at 
common law, admissible evidence, subject only to the condition of being 
proved by two witnesses This reasoning, which seems well founded, 
leaves m full force all that follows in the text, upon the little weight to be 
allowed to hasty and unguarded confessions an observation which applies 
equally to all tuch confessions, whensoever or to whomsoever made 
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net, and the otliei to anodier overt act, of the same species of 
treason \ and not of distinct heads or kinds . and no evidence 
shall be admitted to prove any oveit act not expressly laid in 
the indictment (12) And, theiefore, in sir John Fenwick's 
case in king William's time, wheie theie was but one witness, 
an act of pailiament % was made on purpose to attaint him of 
treason, and he was executed But m almost evei y othei 
accusation onepositive witness is sufficient Bat on Montesquieu 
lays it down for a rule that those laws which condemn a 
man to death m any case on the deposition of a single witness, 
are fatal to liberty and he adds this reason, that the witness 
who affirms, and the atcused who denies, make an equal 
358 ] balance^, theie is a necessity therefore to call in a third man 
to incline the scale But this seems to be carrying matteis 
too far foi there aie some crimes, lu which the verv privacy 
of their nature excludes the possibility of having moie than 
one witness, must these, therefoie, escape unpunished? 
Neither indeed is the bare denial of the peison accused, equi- 
valent to the positive oath ol a disinterested witness In 
cases of indictments foi peijuiy, tins doctrine is better founded, 
and there oiii law adopts it tor one witness is not allowed to 
convict a man indicted foi peijmy, because then theie is only 
one oath against anothei ^(13) In cases of ti eason also thei e is 

^ Slc St Tr II 141 Foster, 235 " Sp L b 12 c 1 

Stat 8\VIIIc4 ^ IJeccar t 1 3 

St Tr V 40 s 10 Mod 194 


(12) The sense of this clause I ta^c to be, that no ovcit act amount- 
ing to a distinct independent ckarqe, tliough falling under the same head of 
treason, shall be given m evidence, unless it be express!}- laid in the in- 
dictment , but still it It amounteth to a direct proof of niiy of the overt 
acts which arc laid, it miy be given in evidence ot such overt acts 
Thus m Lajcr’h case, 6 St Tr , his corresponding with the pretender, though 
not laid, and though made treason by the 12th and 13th of king Wil- 
liam, was given in evidence , for it diicctly tended to prove one overt act 
that was laid, viz his conspiring to depose the king, and to place the pre- 
tender on the throne Foster, 245 Tne clause of the act thus under- 
stood, provides nothing more than what common justice and sound sense 
have laid down as an essential rule in all criminal pleading 

(13) In the case leferred to, the chief justice says, “ to convict a man of 
perjury, a probable, a credible witness is not enough, but it must be a 
strong and clear evidence, and more numerous than the evidence given for 
the defendant, or else there is only oath against oath ** This authority 

must 
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the accused’s oath of allegiance, to counterpoise the information 
of a single witness , and that may perhaps be one reason why 
the law requires a double testimony to convict him, though 
the principal leasoii, undoubtedly, is to secure the subject 
liom being sacrificed to fictitious conspiracies, which have 
been the engines of piofligate and ciafly politicians m all ages 

Secondiy, though fiom the icversal of colonel Sidney’s 
attainder by act of parliament in 1689'* it may be collected*, 
that the meie similitude ot hand- writing in two papers shewn 
to a jury, without othei concurrent testimony, is no evidence 
that both were wiitteii by the same peison , yet undoubtedly 
the testimony of witnesses, well acquainted with the party’s 
hand, that they believe the papei in question to have been 
vviitten by him, is e\idencc to be left to ajniy^ (14) 

Tiijiidl\, by the statute 21 Jac I c 27 a mother ot a bas- 
taid child, concealing it’s death, must piove by one witness 
that the child was born dead, otherwise such concealment 
shall be evidence of her having murdered it*^ (15) 

h St Tr VTII 472 171G St Tr VT 69 Layer’s case, 

* 2 ^I^wk P C c -16 §52 A I) 1722 Ibid 279 Ilcnzey’s case, 

J Lord Prestons case, AD 1690 AD 1758 4 Burr 644 

St Tr JV 45S F ranc la’s CISC, // D ^ See pag 198 


must not be taken literally, for undoubtedly a juiy might convict of per- 
jury as of anyothci ciimc, on the evidence of two against that ot twenty* 
Mr Phillips remarks, that it does not appeal to have been laid down that 
two witnesses are necessaiy to disprove the lact sworn to by the defendant, 
noi does that seem to be absolutely leijuisite But at least one witness 
is not sufficient , and in addition to his testimony, some other independent 
evidence ought to be produced Law ol Evidence, vol i p 148 5th cd 

(14) On this subject 1 cannot do bettei than icfcr the student to Mr 
Philhpps’s Treatise on the Law of Evidence, vol i p 48 6 5th ed , where the 
whole subject, and p irticularly the evidence against Algernon Sidncj , 
which was more than the act of p irliament states, are fully considered 

(15) This statute is lepealed bj the 45G 3 c 58 , the third and fourth 
sections of which enact that the trial of women chaiged with the murder 
of their issue, which, born alive would have been bastard, shall proceed 
upon the same rules of evidence as the trial of any other murder , but that 
if the jury acquit of the murder, they may, in case the evidence warrants 
them, find that the prisoner was delivered of a child, which if born alive 
would have been bastard, and that she endeavoured to conceal the birth 
thereof. Upon this finding, the statute empowers the court to adjudge 

the 
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Fourthly, all presumptive evidence of felony should be 
admitted cautiously, foi the law holds, that it is bettei that 
ten f-^uilty persons escape, than that one innocent suffei. And 
[ 359 ] Matthew Hale in particulai’ lays down two rules most 
prudent and necessary to be obscived 1 Ne\ei to convict a 
man for stealing the goods of a person unknown, merely be- 
cause he will give no account how he tame by them, unless 
an actual felony be pioved of such goods and, 2 Never to 
convict any person of murder oi manslaughtei, till at least the 
body be found dead, on account of two instances he mentions, 
' where persons weie executed for the niurdei ofothcis, who 
were then alive, but missing 

Lasti Y, it was an antient and commonly leceived piactice'", 
^deined from the civil law, and which also to this day obtains 
111 the kingdom of Fiance",) (16) that, as counsel was m)t 
allowed to any prisonei accused of a capital ciime, so neitliei 
should he be suffered to i‘xculpate himself by the testimony 
of any witnesses. And theieforc it deseivcs to be rcmembcied 
to the honour of Maiy I (wJiose early sentiments, till hei 
niaiiiage with Philip ol Spam, seem to have been humane 
and generous^,) that when she ap])omte(i sn Ruliaul Moigau 
chief jiistue of the common pleas, she injomed him, “ that 
‘‘notwithstanding the old eiior, which did not admit any 
“ witness to speak, oi any othei nmttei to be heaid, in fivoui 
ot the advcrsaiy, her majesty being paity, liei highness\ 
“ pleasure was, that whatsoevei could be bi ought m favoui of 
“ the subject should be admitted to be heaid and moieovei, 
“ that the justices should not persuade themselves to sit in 

^ 2 Hal P C 290 " Domat pubi law b 3 t J 

St Tr I jxtsstni Montesq Sp L b 29 c 11 

® See pag 17 


the pri!»oner to be committed to pnson for any term not exceeding two 
>ears 

(16) By the present French law, the pusonei not only may, but, I be- 
lieve, iTiiist have counsel , that is, if he inakcb no choice for himself, the 
judge must assign him one, oi the whole proceedings will be void Code 
d* Instrnetton Crtimnei/e, In s 294 He ib entitled also to witnesses pro- 
duced at his own cxpcnce, in everv stage of the proceedings Ibid 1 ii 
t 155 190 315 321 
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“judgment olheiwise foi liei highness than foi hei subject**^’ 
Afterwaids, in one particular instance, (when embezzling the 
queen’s military stoies was made felony by statute 31 Elu 
c 4* ) It was provided, that any peison impeached for such 
felony, “ should be received and admitted to make any lawful 
“ proof that he could, by lawful witness or otherwise, for his 
“ discharge and dclence ” and in geneial the courts grew so 
heal tily ashamed of a doctrine so uiueasonable and oppressive, 
that a piactice was gradually intioduced of examining wit- 
nesses for tlie piisonei, but not upon oath'* the consequence [ 360 J 
of which still was, that the juiy gave less ciedit to the pri- 
soners evidence, than to that pioduccd by the ciown Sir 
Edwaid Coke*" piotcsts veiy stiongly against this tyrannical 
piactice, declaring that he never lead in any act ol parlia- 
ment, book-case, or recoid, that m criminal cases the party 
accused should not have witnesses sworn foi him, and there- 
foie theie was not so much as scintiUa jitrts against it* And 
the house ot commons weie so sensible ot this absurdity, that, 
in the bill for abolishing hostilities between England and 
yeotlaiuE, when felonies comnultcd by Englishmen in Scot- 
land weic ouleicd to be tried in one ot the thiee northern 
counties, thej insisted on a clause, and carried it“ against the 
efforts ot both the ciown and the house of lords, against tlie 
piactice ot the couits in fmgland, and the express law of 
Scotland'^, “ that in all such tiials for the better discovery of 
“ the tiulh, and the bcttei infoirnation of the consciences of 
“ the jury and justices, theie shall be allowed to the party 
“ aiiaigned the benefit of such ci edible witnesses to be ex- 
“ amined upon oath as tan be piodiiced lor Ins clearing and 
“justification ” (17) At length by tlie statute 7 W III c 3 
the same measure of justice was established thioughout all 
the lealm, in cases of tieason within the act and it was after- 

p Hollingsh Ilia St Tr I 72 Stat 4 Jac I cl 

1 2]3ulst 147 Cro Car 292 " Com Journ 4,5 12, IS 15 29 

*■ 3 Inst 79 30jun 1607 

^ Sie also 2 Hal P C 283 and his " Ibid 4Juii 1607 
summary, 204 

(17) In the ordinance against incest, adultery, and fornication alluded to, 
p 65 , It was enacted, that the parties indicted under it, might produce wit- 
nesses, whom the court were authorized to examine on oath» Skobell, 

1650 10 p 122 
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wards declared by statute 1 Ann. st2. c.9 that in all cases 
of treason and felony all witnesses foi the prisoner should 
be examineil upon oath, m like mannei as the witnesses 
against him 

When the evidence on both sides is closed, and indeed 
when any evidence hath been given, the jury cannot be dis- 
charged (unless m cases of evident necessity*) till they have 
given in then verdict (18), but are to consider of it, and 
delivei it in, with the same forms, as upon civil causes only 
they cannot, in a ciiminai case whicli touches life or membei, 
give a ptivy verdict^ But the judges may adjouin while the 
jury aie withdrawn to confer, and letiiin to leceive the 
[ 361 ] verdict in open couit^ And such public oi open verdict 
may be eithei geneial, guilty, oi not guilty, or special, set- 
ting foith all the circumstances of the case, and piaying the 
judgment of the court, whether, for instance, on the facts 
stated, It be murder, manslaughter, or no ciime at all This 
IS wheie they doubt the inattei of law, and theiefore cJmi>e to 
leave it to the detei miiiation of the couit, though they have 
an unquestionable right of detei mining upon ail the ciicum- 
stances, and linding a geneial vcidict, it they tlimk propel so 
to hazard a breach ot their oaths and it then vcnlict be 
notoriously wrong, they may be piinislied, and tlic verdict set 
aside by attaint at the suit ot the king, but not at the suit of 
ihe piisonei^ But the piactice, heietofore in use, of fining, 
impiisoning, oi otheiwisc punishing juiors, meiely at the 
discretion of the court, foi finding their veidict contrary to 
the direction of the judge, was arbitrary, unconslitiUional, and 
illegal, and is tieated as such by sn Thomas Smith, two 
liundied yeais ago , who accounted such doings to be veiy 
“ violent, t)ianiiical, and contrary to the Iibeity and custom 

* Co Litt 227 a Inst 110 lost 3 St Tr 731 4 St Tr 231 455 

27 Gould’s case, IIil 1764 485 

y 2 Hal P C JOO 2 Ilawlv PC » 2 Hal P C 310 
c47 §2 

(18) The court may of its own authority adjourn criminal cases, where 
such adjournment becomes necessary for the ends of justice , but the jury 
are then to be placed under the charge of bailiffs sworn to keep them to- 
gether, and suffer no access to them See H v Stone, 6 T R 530 
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of the realm of England^ ” Foi, as sir Matthew Hale well 
observes % it would he a most unhappy case for the judge 
himself, if the prisoner’s fate depended upon his directions, — 
unhappy also for the prisonei , ioi, it the judge’s opinion must 
rule the veidict, the trial byjuiy would be useless Yet in 
many instances ^ where contrary to evidence the jury have 
tound the prisoner guilty, their verdict hath been mercifully 
set aside, and a new trial granted by the court of king’s 
bench for in such case, as hath been said, it cannot be set 
right by attaint But there hath yet been no instance of 
granting a new trial, wheie the piisoner Nvas acquitted upon 
the first (19) 

If the Jill y therefore find the pnsonei not guiltj^, he is then 
foi evei quit and dischaigcd of the accusation**, except he be 
appealed ot felony within the time limited by law And upon 
such his acquittal or dischaige for want of prosecution, he [ 362 ] 
shall be immediately set at laige without payment of any fee 
to the gaolei (20) But il the jiny find him guilty*^, he is 
then said to be convicted of the ciimc whcicof he stands in- 
dicted Winch conviction may accrue two ways, eithei by 
hib confessing the offence and pleading guilty , or by his being 
found so by the verdict of his countiy 

^ Smith’s Commonw I *3 t 1 ^ Sfit 14 Geo III c 20 

“ 2 TIal P C ms * 111 the Roman republic, wJjen ihe 

^ 1 Lev 9 T Jones, 163 St Tr prisoner was convicted of any capital 
X 416 olftiice by his judges, the form of pjo- 

2 Hawk PC c 47 § 12 nouncing that conviction w as something 

The civil law in siicli case only peculiarly delicate , not tliat he was 
discharges him from the same accusei, guilty, but th it he had not been enough 
but not from the same accusation FJ upon his guard “ jjaruiti cavnst vide- 
4b 2 7 § 2 tur ” [Ftslus, 325 ) 

(19) There have been a few caseb m which, the matter being really of 
a civil natiue, such as the liability to repair a load or budge, though the 
form of the proceeding was criminal, the court has in fact, though not m 
form, granted a new tiial aftei a verdict of acquittal The mode of doing 
this has been by staying the entry of the judgment upon the verdict, till 
the prosecutor has preferred, and tried a second indictment , by whicli 
means the defendant it> prevented from pleading the formei acquittal m 
bar These cases have been few, and granted only under special circum- 
stances Sec them referred to in v Wandswotth, iB & A 65 

(20) But in cases of misdemcsnor he is compelled to the payment of 
certain fees to the officers of the court, the justice of which is not very 
obvious 
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Whjln the offender is thus convicted, there aie two colla-^ 
teral circumstances that immediately arise 1 On a conviction 
(or even upon an acquittal wheie theie was a leasonable 
ground to piosecute, and in fact a bona Jide piosecution) for 
any grand or petit laiciny oi othei felony, the reasonable 
expenses of piosecution, and also, if the piosecutor be pool, 
a compensation tor his trouble and loss of time, are by statutes 
25 Geo II c 36 and 18 Geo III c 19 to be allowed him 
out of the county stock, it he petitions the judge for that 
purpose and by statute 2? Gu) II c.3 explained by the 
same statute 18 Geo III t 19, all persons appearing upon 
recognizance or subjKena to give evidence [tor the ciown,] 
whethei any indictment be pieferied oi no, and as well with- 
out conviction as with it, aie entitled to be paid their chaiges, 
with a farther allowance (if pool) foi then tiouble and loss of 
time» (21) 2 On a conviction of laiciny m particulai, the 

' prosecutor shall have restitution of his goods, by virtue of the 

statute 21 Hen. VIII c 11. For by the common law there 
was no restitution of goods upon an indictment, because it is 
at the suit of the king only, and therelore the party was 
enforced to bring an appeal of robbery, m order to have his 
goods again* But, it being cons.ideiccl that the paity piose- 
cutiiig the offeudci by indictment, deserves to the full as 
mucli encouragement as he who piosecutes by appeal, this 
statute was made, which enacts, that if any peison be convicted 
of larciny, by the evidence of the party lobbed, [the ownei of 
the goods, or any othei by their proem ement,] he shall 
have full restitution of his money, goods, and chattels , or the 
[ 363 ] value of them out of the ofleudei’s goods, if he 1ms any, by a 
wilt to be granted by the justices And the construction 
of this act having been iri great measure confoimable to the 
law of appeals, it has theiefore in practice supeiseded the 
use of appeals of larciny For instance, as formerly upon 
appeals \ so now upon indictments of larciny, this wiit of 
restitution shall reach the goods so stolen, notwithstanding 

^ 0 Inst 242 •' Bncton, tie coron c 32 


( 21 ) It IS much to be regietted that these salutary acts are not extended 
to cases of misdemesnor, in which very often equal hardship to the indi- 
vidual, and equal benefit to the public, arise from the prosecution as m 
cases of felony One of the evil con-^equcnces is mentioned at p X64 
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the propel ty' of them is endeavoured to be altered by sale lu 
market ovei t And though this may seem somewhat hard 
upon the buyer, yet the rule of law is that spoliafus dehet^ 
ante omina^ jcsiitni especially when he has used all the 
diligence m his power to convict the felon. And, since the 
case IS reduced to this hard necessity, that either the ownei 
or tlie bu}er must suffer, the law prefers the right of the 
ownei, who has done a meritorious act by pm suing a felon to 
condign punishment, to the light of the buyei, whose meiit is 
only negative, that he has been guilty of no unfair trans- 
action, (22) And It IS now usual for the court, upon the 
conviction of a felon, to order (without any wiit) immediate 
restitution of such goods, as are brought into court, to be 
made to the several piosecutors Oi else, secondly, without 
such writ of lestitution, the party may peaceably retake his 
goods, wherevei he happens to find them^, unless a new 
property be fairly acquired therein Or, lastly, if the felon 
be convicted and paidoned, or be allowed his clergy, the 
paity robbed may bung his action of tiover against him for 
his goods, and lecover a satisfaction in damages. But such 
action lies not before piosecution foi so felonies would be 
made up and healed"™ and also lecaption is unlawful, if it be 
done with intention to smother oi compound the larcmy, it 
then becoming the heinous offence of theft-bote, as was men- 
tioned in a formei chapter” 

It is not uncommon, when a peison is convicted oF a mis- 
demesnoi, which principally and more immediately affects 
some individual, as a battery, imprisonment, or the like, for 

' See Vol II pag 450 1 Hal P C 546 

^ 1 Hal F C 545 " See pag 1 S3 

1 Sec Vol III pag 4 


(22) It should seem that the sale in market overt to a hondjide pur-, 
chaser, between the original taking and the attainder of the felon,^ does 
operate a sort of conditional change of the property , for the owner can 
only sue for the value of the goods any person in possession of them,, at 
or aft^r the conviction , m the interval they are not the property of the 
original owner, but of the vendee , and if that vendee dispose of them b&» 
fore attainder, though with notice of the felony, he is not liable /for- 
wood V Smith, 2T R 750 Nor does the statute extend to goods obtained 
from the owner merely by fraud, without larcmy 
vor IV. F F 
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the court to permit the defendant to speak with the ptosecidor 
[ 364- ] before any judgment is pronounced , and if the prosecutor 
declares himself satisfied, to inflict but a trivial punishment 
This IS done to reimburse the prosecutor his expenses, and 
make him some private amends, without the tiouble and cir- 
cuity of a civil action. But it surely is a dangerous practice , 
and though it may be intrusted to the prudence and discretion 
of the judges iii the supeiior courts of record, it ought never 
to be allowed in local or inferior luiisdictions, such as the 
quarter-sessions, where piosecutions foi assaults are by these 
means too frequently commenced, rather for private lucre 
than for the great ends of public justice Above all, it should 
never be sufFeied, inhere the testimony of the prosecutor him- 
self IS necessary to convict the defendant for by these means, 
the lilies of evidence are entnely subverted the piosecutoi 
becomes in effect a plaintiff, and yet is suffered to bear wit- 
ness for himself Nay, even a voluntary forgiveness, by the 
party injured, ought not in true policy to intercept the stroke 
of justice “ This,'’ says an elegant writer (who pleads 
with equal strength for the certaintp as for the Icmtp of 
punishment,) “ may be an act of good-nature and humanity, 
but It IS central y to the good of tlie public For, although 
fl [invate citizen may dispense with satisfaction for his 
piivatc injury, he cannot lemove the necessity of public 
example. The right of punishing belongs not to any one 
individual in particular, but to the society in general, oi the 
sovereign who repiesents that society ; and a man may 
1 enounce his own portion of this right, but he cannot give 
up that of others.” 


« B€CC cll 46 
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CIIAPTER THE T WENTY-EIGHTH. 


OP THE BENEFIT or CLERGY. 


^^^FTER trial and conviction, the judgment of the couit 
1 egiilai iy follows unless suspended or arrested by some 
inteivemng circumstance, of \vhich the piincipal is the benefit 
clergy a title of no small curiosity as well as use , and 
concerning which I shall thcrefoic enquire 1 Into Us oii- 
ginal, and the various mutations which this privilege of clergy 
has sustained 2 To what persons it is to be allowed at this 
day S In what cases 4. The consequences of allowing it. 


1 Clergy, the pi ivileginm deiicale, or in common speech, 
the henejit of cleigy, had its oiiginal fiom the pious regard paid 
by Christian princes to the church in its infant state , and the 
ill use which the popish ecclesiastics soon made of that pious 
regal d The exemptions which they granted to the church, 
were principally of two kinds, 1 Exemption of places, con- 
seciated to religious duties, from ciimmal arrests, which was 
the foundation of sanctuaries 2 Exemption of the persons 
of cleigymen fiom criminal piocess before the secular judge 
m a few particular cases, which was the true original and 
meaning of the privtlcgium clei icale. 

But the clergy increasing in wealth, power, honour, num- 
ber, and interest, began soon to set up for themselves and 
that which they obtained by the favour of the civil govern- 
ment, they now claimed as their inherent right and as a, 
right of the highest nature, indefeasible, and jure dtvtno 

* The principal argument upon which anointed, and do my prophets no 
they founded thu exempuon was that « harm.’* (Keilw 181 ) 
text of Senpture, “ Touch not mine 

t r 2 
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By their canons therefore, and constitutions, they endeavoured 
at, and where they met with easy princes, obtained a vast 
extension of these exemptions ; as well m legard to the crimes 
themselves, of which the list became quite universal^, as in 
regard to the persons exempted, among whom were at length 
comprehended not only every little subordinate officer belong- 
to the chuich or cleigy, but even many that were totally 
laymen 

In England, however, although the usurpations of the pope 
were very many and grievous, till Henry the eighth entiiely 
exterminated his supremacy, yet a total exemption of the 
clergy from secular jurisdiction could never be thoroughly 
effected, though often endeavoured by the tlergy ; and 
therefore, thougli the antient jprivilegtum clencale was in some 
capital cases, yet it was not wuvei sally allowed And m 
those paiticular cases, the use was for the bishop or ordinary 
to demand his clerks to be remitted out of the king^s courts, 
as soon as they weie indicted . concerning the allowance of 
which demand there was foi many years a great uncertamty^; 
till at length it was finally settled in the reign of Henry the 
sixth, that the prisoner should fiist b^ arraigned ; and might 
either tkeyi claim his benefit of clergy, by way of declinatory 
plea, or, aftei conviction^ by way of anesting judgment. 
This latter way is most usually practised, as it is more to the 
satisfaction of the court to have the crime previously ascer"- 
tained by confession or the verdict of a jury ' and also it is 
more advantageous to the prisoner himself, who may possibly 
be acquitted, and so need not the benefit of his clergy at 
all (1) 

Originally the law was held, that no man should be 
admitted to the privilege of clergy but such as had the hahi^ 
[ 367 ] clertcalein^ But in process of time a much 

wider and more comprehensive criterion was established : 
every one that could read (a mark of great leaining in those 

See Vol III pag , 2HaI P C 372 M Pang,^i>, 

« Keilw 180. See V©1 I peg,24 

2H«1 P C 377 


( 1 ) See ante, p. 333 n (l) 
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days of ignorance and her sister superstition) being accounted 
a clerk or clettcus^ and allowed the benefit of clerkship, though 
neither initiated m holy orders, nor trimmed with the cleri- 
cal tonsure But when learning, by means of the invention 
of punting, and other concuiient causes, began to be more 
generally disseminated than foimerly, and reading was no 
longer a competent proof of clerkship, or being m holy 
orders; it was found that as many laymen as divines weie 
admitted to the pi ivilegium cleiicale and theiefore by statute 
4 Hen VII c 13. a distinction was once more drawn be- 
tween mere lay scholars, and clerks that weie really in 
orders And, though it was thought reasonable still to miti- 
gate the severity of the law with legard to the former, yet 
they were not put upon the same footing with actual clergy ; 
being subjected to a slight degree of punishment, artd not 
allowed to claim the clencal privilege moie than once Ac- 
coidingly the statute directs that no person once admitted 
to the benefit of clei gy, shall be admitted theieto a second 
time, unless he produces lus orders and in older to distin- 
guish their pel sons, all laymen who are allowed this privilege 
shall be burnt with a hot iron in the brawn of the left thumb 
This distinction between learned laymen, and real cleiks in 
ordeis, was abolished for a time by the statutes 28 Hen VIII 
c. 1. and 32 Hen. VIII c3, but it is held ^ to have been 
virtually restored by statute I Edw VI c 12, which statute 
also enacts, that lords of parliament and peers of the realm, 
having place and voice in parliament, may have the benefit 
of their peerage, equivalent to that of cleigy, for the first 
offence, (although they cannot read, and without being burnt 
in the hand,) for all offences then clergyable to commoners, 
and also foi the dimes of house-breaking, highway-robbery, 
horse-stealing, and robbing of churches. (2) 
f Hob 294 2 Hal PC 375 

(2) The term peer includes peeresses also See the case of duchess of 
Kingston U St Tr 262 

This IS one of the ver^ few cases of privilege retained in the Englidi 
law , and of all privileges, that of impunity in the commission of crime, is 
the most disgraceful to those who enjoy it, and the most odious to those 
who are debarred from it By this law a peer may, at this day, rob on 
the highway, steal horses once, break a house, or rob a church (crimes 
capital in a conimoncr,) and is liable to no personal punishment what- 
ever 


E 1. 
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After this buining, the laity, and before it the real 
clergy, were discharged from the sentence of the law m the 
king's court, and deliveied over to the oidinary, to be dealt 
with according to the ecclesiastical canons Whereupon the 
ordinary, not satisfied with the pi oofs adduced in the profane 
secular court, set himself foimally to work to make a purga- 
tion of the offendei by a new canonical trial, although he 
had been previously convicted by his country, or perhaps by 
his own confession ^ This trial was held before the bishop 
in person, or his deputy, and by a juiy of twelve clerks and 
there, first, the party himself was requiied to make oath of 
his own innocence, next, theie was to be the oath of twelve 
compurgators, who swore they believed he spoke the truth , 
then, witnesses weic to be examined upon oath, but on be- 
half of the prisoner only, and lastly, the jury were to bung 
in their verdict upon oath, which usually acquitted the pri- 
soner; otherwise, if a clerk, he was degraded, or put to 
penance® A learned judge, in the beginningof the last cen- 
tuiy^ remarks with much indignation the vast complication 
of perjury and subornation of perjniy, m this solemn faice of 
a mock trial , the witnesses, the compurgators, and the jury, 
being all of them pai takers in the guilt the delinquent paity 
also, though convicted before on the cleaicst evidence, and 
conscious of his own offence, yet was permitted and almost 
compelled to sweai himself not guilty noi was the good 
bishop himself, undei whose countenance this scene of wicked- 
ness was daily transacted, by any means exempt fiom a shaie 
of It And yet by this purgation tlie paity was restored to 
his credit, his liberty, his kinds, and his capacity of pur- 
chasing afresh, and was entiiely made a new and an innocent 
man. 


Thi» s^^atidaloiis prostitution of oaths, and the forms of 
justice, m the almost constant acquittal of felonious clerks by 
purgation, was the occasion, that, upon very heinous and 
[ 369 ] notofions circumstances of guilt, the tempoial Courts would 
not trust the ordinary with the trial of the offender, but 
dehvered over to him the convicted clerk, absque purgatimie 
Jactenda in which situation the clerk convict eould not maker 

^ Staundfdrd) P C 138 6 h Uob 09 ] 

* 3 P Wms 447 Hob 28Q 



Ch 28. 


WRONGS. 


369 


puigation, but was to continue m prison during life, and 
was incapable of acquuing any personal property, or receiv- 
ing the profits 'of his lands, unless the king should please to 
pardon him Both these courses were m some degree excep- 
tionable, the latter being peihaps too rigid, as the former 
was pioductive oi the most abandoned perjury As there- 
foie these mock trials took their use fiom factious and popish 
tenets, tending to exempt one part of the nation from the 
general municipal law, it became high time, when the reform- 
ation was thoioughly established, to abolish so vain and im- 
pious a teremonj (3) 

Accordingly the statute of ISEliz c 7 enacts, that, for 
the avoiding of such perjuries and abuses, after the offender 
has been allowed his clergy, he shall not be deliveied to the 
oidinary, as formeily, but, upon such allowance and burn- 
ing in the hand, he shall forthwith be enlarged and delivered 
out of prison, with pioviso, that the judge may, it he thinks 
fit, continue the offendei iii gaol for any time not exceeding 
a year And thus the law continued tor above a century, 
unaltered, except only that the statute of 21 Jac I c 6 


(■3) Mr Barrington obseives very truly, that we are not to judge of the 
propriety of the Benefit of clergy, by the present state of the country, and 
points out that while it was confined m its objects to actual priests, the in- 
convenience was far less than is commonly supposed, because such crimes 
only were within the benefit as a munifiLently provided piiesthood had 
little temptation to commit Lord Hobart, in a case which is full of learn- 
ing and curious information on the subject, saj-s, “ the benefit of clerg) h a 
refuge provided by common laio in favour ol learning to save the Ide of an 
offender litciatc in certain cases, (though I will not deny but that it took 
Its original by occasion of the canon law, and m favour of the church) 
and w IS evci ruled, not by any fixc<l canon law, but ordered and qualified 
by the king’s court, aceordmg to conveniency As the king’s courts did 
extend it beyond the canon law, so did they straiten it, and deny it in 
cases, and persons, and times where the canon law did grant it 

It IS obvious, indeed, that by the forfeiture of goods which attended 
clergy, and the power of forbidding purgation, the courts on tfre one haml 
were able in almost every case, to impose a punishment a<Iequate to the 
offence , and on the other to prevent that complication of perjury, and 
that mockery of justice, which the author so strongly complains of Barr 
Ohs 445 4th ed Searle v WtUiamSy Hob 288 See also the answers of 
the judges to the lords, delivered by the chief baron on the subject of 
clergy, in the Ducliess of Kingston’s trial 1 1 St Tr 263 

F E 4 
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allowed) that women convicted of simple laicinies under the 
value of ten shillings should (not properly have the benefit 
of clergy, for they were not called upon to read , but) be 
burned in the hand, and whipped, stocked, oi imprisoned for 
any time not exceeding a year And a similar indulgence, 
by the statutes 3&4-W &M, c 9 and 4&5W & M c24< 
was extended to women, guilty of anj clergyable felony what- 
soever, who were allowed once to claim the benefit of the 
sfaiutei m like manner as men might claim the benefit of clergy^ 
and to be discharged upon being burned in the hand, and 
impiisoned foi any time not exceeding a yeai The punish- 
ment of burning m the liand^ being found ineffectual, was 
[ 370 ] also changed by statute 10 & 1 1 W III c 23 into burning m 
the most visible part of the left clieeh^ neaiest the nose but 
such an indelible stigma being found by experience to lendei 
offenders desperate, this provision was repealed, about seven 
years afterwaids, by statute 5 Ann c 6 , and till that peiiod, 
all women, all peeis of parliament and peeresses, and all male 
commoners who could lead, weie discharged in all clergyable 
felonies, the males absolutely, if cleiks m orders , and othei 
commoners, both male and female, upon branding; and peers 
and peeresses without branding, tor the fust offence yet all 
liable (excepting peers and peeresses), if the judge saw oc- 
casion, to impiisonment not exceeding a year And those 
men who could not read, if undei the degree of peeiage, 
weie hanged 

Apterwauds, indeed, it was considered, that education and 
learning weie no extenuations of guilt, but quite the reverse 
and that, if the punishment of death tor simple felony was too 
severe, for those who had been liberally instructed, it was d 
Joiticyii^ too severe for the ignoiant also And theicfore by 
the same statute 5 Ann c 6 it was enacted, that the benefit 
of clcigy should be gi anted to all those who were entitled to 
ask It) without lequiiing them to read by way of conditional 
merit# And experience having shewn that so very universal 
a lenity was frequently inconvenient, and an encouragement 
to commit the lower degrees of felony , and that though capi- 
tal punishments were too rigoious for these inferior offences, 
yet no punishment at all (oi next to none) was as much too 
gentle , it was further enacted by the same statute, that when 
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any peison is convicted of any theft, or larciny, and burnt in 
the hand for the same accoiiiing to the antient law, he shall 
also, at the discretion of the judge, be committed to the house 
of correction or public workhouse, to be there kept to hard 
labour, for any time not less than six months, and not ex- 
ceeding two years , with a powei of inflicting a double con- 
finement in case of the party’s escape horn the first And it 
was also enacted by the statute 4 Geo I c 1 1 and 6 Geo I 
c 23 that when any persons shall be convicted of any larciny, 
either gland or petit, or any felonious stealing or taking of [ 371 ] 
money or goods and chattels eithei from the peison or the 
house of any other, or in any other mannei , and who by the 
law shall be entitled to the benefit of clergy, and liable only 
to the penalties of binning in the hand or whipping, the court 
in then dibtietion, instead of such binning in the hand or 
whipping, may direct such oftendeis to be transported to 
America, (oi by statute JOGeo III c 74 to any other parts 
beyond the seas) for seven yeais, and, if they return or aie 
seen at large in this kingdom ^^^thln that time, it shall be 
felony without benefit of cleigy And by the subsequent 
statutes 16 Geo II c 15 and 8 Geo. Ill c 15 many wise 
piovisions are made foi the more speedy and effectual exe- 
cution of the laws relating to tianspoitation, and the con- 
viction of such as tiansgress them But now, by the statute 
19 Geo III c 74 all oflendeis liable to transportation may 
in heu theieof, at the discretion of the judges, be employed, 
it males, (except in the case of petty larciny,) in haid labcfur 
foi the benefit ot some public navigation (4) , oi whether 


(4) The 5G 4 c 84 icpeals the IcG 3 c 15 and sG 3 c 15 as well 
as several other l-iter statutes, so fur as regards the present subject 
Its object is twofold, to rcgiihte wh ic is called, the punishment ot the 
hulks, and that ot tianspoitation 'the first of these was introduced by 
the 16 G 3 c 4 j , .1 temporary act, when the disturbances in the Ame- 
rican colonics h^d interrupted the transportation of convicts to that 
country The 1<)G 3 c 74 was also temporary as far as regarded the 
hulks, arid for many jeais confinement in them has ceased to be a punish- 
ment, which may be formally pi onounced for any offence j but male of- 
fenders under sentence of death, and reprieved during pleasure, or under 
sentence of transportation, have been, and by the recent act still maybe, 
sent to them temporarily, or until transportation , and it very commonly 
happens, that those, who aic sentenced to transportation for seven years 
onlv, pass the whole of the period in the hulks In 1812, a report upon 

the 
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males or females, may in all cases be confined to hard labour 
in certain penitentiary houses, to be erected by virtue ol the 

the state of the hulks was made to the house of commons b> the com- 
mittee then sitting on the laws relating to penitentiaries, and in conse- 
quence of their suggestions, seveial useful measures of reform and regu- 
lation were adopted These are earned on bj the leccnt act each hulk 
IS placed under an overseer, who is to reside in it, with a sufficient num- 
ber ot officers and guards, he is invested with the same power as a gaoler 
over iiJj» prisoners, like him is answerable for their escape , may inflict 
moderate punishment for disoiderly conduct, is to see them feci and clothed, 
and to keep them to labour according to his instructions Over the whole 
IS placed a siipenn tend ant, (with an assistant or deputy if necessary) who 
IS to inspect them all minutely four times in the year at least, ascertain 
their condition, examine into the behaviour both of the overseers and pri- 
soners, the amount of the earnings, and the expences oi the establishment , 
upon all which he is to make two reports it least in the year to the secre- 
tary of state, which are to be laid before parliament Under these regu- 
lations, the hulks are a species of prison, equal perhaps to any other in 
respect of health, and superior in point of economy , but they must always 
remain inferior in the capability of inspection, and cUssification, and in all 
the means of preserving that perpctiud and watchful discipline, fiom which 
alone, if from an^ thing, the reformation of offenders may be expected 
With respect to transportation the act seeks to revive what was much 
declining in the minds of the lower orders, the salutary terror once in- 
spired by this mode of punishment The convict under sentence may now 
be kept to hard labour in prison or the hulks betore he sails, during the 
voyage hi!> misbehaviour may be punished by the surgeon of the ship, ac- 
cording to authority given by the secretary of state, upon Ins landing, the 
governor of the colony acquires a pi operty in his service, and may assign 
him over to any other person , such assignee thereby acquiring the same 
property and power of rc-assignment 

On the other hand, in protection of the convict, no punishment during 
the passage is to be inflicted on him by the surgeon, except with the ap- 
probation in writing of the master or principal officer of the ship , and the 
punishment with such appiobation, and the particulars of the offence must 
be entered the same day on the ship’s log-book, under a penalty of 
20/ Further, as meritorious convicts under remission of labour from the 
governor, have sometimes by their industry acquired propel ty, the statute 
protects such persons in the enjoyment of it, and gives them a right of 
action for the recovery ot it, and for any injury sustained by them 

Some provision ot this kind was necessary, as will be seen by consi- 
dering a case that has arisen under the 50 G 1*5 c 47 By this statute his 
majesty is empowered to authonze the governor or lieutenant-governor of 
any place to which convicts are transported to remit either absolutely or 
conditionally the whole or any part of their term of transportation , which 
remission is to be of the same effect as if his majesty had signified his in- 
tention of mercy under the sign manual And the names of such convicts 
are to be inserted in the next general pardon which shall pass the great 
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said act, for the several terms therein specified, but in no case 
exceeding seven years , with a power of subsequent mitigation, 
and even of reward, m case ot their good behaviour lUit li 
tliey escape and are retaken, for the first time an addition of 
three yeais is made to the term of their confinement, and a 
second escape is felony without benefit of clei gy 

In forming the plan of these penitentiary houses, the prin- 
cipal objects have been, by sobiicty, cleanliness, and medical 
assistance , by a regular senes of labour, by solitaiy confine- 
ment during the intervals of work, and by due religious 
instruction, to pieseive and amend the health of the unhappy 
offenders, to inme them to habits of industiy, to giiaid them 
from peinicious company, to accustom them to seiious re- 
flection, and to teach them both the pi mciples and practice 
of every Christian and moral duty And if the whole of this 
plan be properly executed, and it’s defects be timely supplied, 
there is reason to hope that such a leformation may be [ 372 ] 
effected m the lower classes of mankind, and such n gradual 
scale of punishment be affixed to all gradations of guilt, as 
may m time supersede the necessity of capital punishment, 
except for very atiocioiis dimes (5) 


seal In the interval, a convict whose term of transportation has been 
thus shortened, remains, supposing his offence to have been capital, an at- 
tainted felon, with none of hib rights 01 capacities restored to him, be- 
cause he has not served hrs time out, which ot itselt would hive operated 
as a pardon, nor has he received a pardon under the gi eat seal, which alone 
would be an efiectu il one for that pinposc Bullock v Dodds, 2B & A 
25S 

( 5 ) This act was drawn Up by or under the direction of the author, with 
the advice and concur! elite of Howard It was not, however, till 1816, 
that a national penitentiary was built on a large seale at Millbank, which irt 
the early pait of 18i3, conMined nearly 900 prisoners About that time a 
very alairmng sickness in idc its appearance amongst them , the prison was 
temporarily evacuated, and though now in a state to receive convicts, it 
may naturally be supposed that saeh an event was a material derangement 
and interruption to the plans there pursued for the reformation of of- 
fenders Sufficient time has not yet elapsed to aftord the system a fair 
trial , but it may be fairly said, that so far as the present evidence of expe- 
rience goes, there is nothing to destioy the reasonable hopes of it’s advo- 
c ites The acts which more pirticularly regulate the penitentiary are thor 
SoG 3 c G3 and 59 G 3 c 136 
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It is also enacted by the same statute, 19 Geo, III. c 74-», 
that instead of burnnig m the hand, (which was sometimes 
too slight, and sometimes too disgraceful a punishment) the 
court in all clergyable felonies may impose a pecuniary fine , 
or (except m the case of manslaughter) may older the 
offender to be once or oftener, but not more than thrice, 
either pubhelyor privately whipped , such private whipping 
(to pi event collusion or abuse) to be inflicted in the presence 
of two witnesses, and m case of female offenders, in the pre- 
sence of females only (6) Which fine oi whipping shall have 
the same consequences as burning m the hand ; and the 
offender so fined or whipped, shall be equally liable to a sub- 
sequent detainer or imprisonment 

In this state does the benefit of clergy at present stand 5 
very considerably different from its 01 iginal institution . the 
wisdom of the Engh;^ legislature having, m the course of a 
long and laborious process, extracted by a noble alchemy 
rich medicines out of poisonous ingredients , and converted, 
by gradual mutations, what was at first an unreasonable ex- 
emption of particular popish ecclesiastics, into a merciful 
mitigation of the general law, with respect to capital punish- 
ment 

Fnoivi the whole of this detad we may collect, that however 
in times of ignorance and supeistition, that monster in tiue 
policy, may for a while subsist, of a body of men, residing in 
the bowels of a state, and yet independent of it’s laws , yet, 
when learning and rational religion have a little enlight- 
ened men’s minds, society can no longer endure an ab- 
siiuhly so gross, as must destroy it’s very fundamentals For, 
by the original contract of government, the price of protec- 
tion by the united force of individuals is that of obedience to 
C 373 ] the united will of the community This united will is de- 


(6) The 57 G 3 c 75 abolished the punishment of publitlT/ whipping 
females, and the l G 4 c 57 repealed that act, and enacted, that female 
offenders should not suffer the punishment either of public or private 
whipping 
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dared in the laws of the land* and that united force is 
exerted in their due and universal execution. 


II I AM next to inquire, to what persons the benefit of 
clergy is to be allowed at this day and this must be chiefly 
collected fiom what lias been obseived in the preceding 
article Foi, upon the whole, we may pronounce, that all 
clerks in orders are, without any branding, and of course 
without any transportation, fine, or whipping, (for those are 
only substituted in lieu of the other,) to be admitted to this 
privilege, and immediately dischaiged , and this as often as 
they oflend * (7) Again, all loids of parliament and peers 
of the realm having place and voice m pailiament, by the 
statute 1 Edw VI c 12 (which is likewise held to extend 
to peel esses shall be discharged in all cleigyable and other 
felonies piovided for by the act, without any burning in the 
hand oi imprisonment, or other punishment substituted m it's 
stead, in the same manner as real cleiks convict but this is 
only for the first offence Lastly, all the commons of the 
lealm, not in orders, whethei male or female, shall for the 
first offence be discharged of the capital punishment of 
felonies witlun the benefit of clergy, upon being burnt m the 
hand, whipped, or fined, oi suffeiing a disci etionary impri- 
sonment m the common gaol, the house of collection, one of 
the penitential y houses, oi in the places of labour for the 
benefit of some navigation ; or in case of larciny, upon being 
transposed for seven years, if tlie court shall think proper (8) 

‘ 2 Hal P C 375 ^ Duchess of Kingston’s case in par- 

liament, 22 Apr 1776 


(7) By virtue of this privilege, which it cannot be desirable for the 
cleigy to retain, they have a total immunity from all corporal punishment, 
for any felony from which clergy was not taken away by the lE 6 c 12 , 
nor has been by any later statute, except petty larciny, in which, as no 
clergy was ever dcmandablc or necessary, the crime not being capital, there 
IS no distinction between their responsibility and that of laymen Thus in 
the highest and lowest offences they are punishable as other men, in the 
large class of offences between the two (subject to the exception above 
mentioned) they are privileged ; a state of things not to be very well jus- 
tified in reason, and to be accounted for only by the histoncal deduction 
of the law in the text, 

( 8 ) If a layman having once received the benefit of clergy, pleads or 
prays the benefit of it a second time, the crown must counter-plead, 

shewing 
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It hath been said, that Jews, and other infidels and heretics, 
were not capable ol the benefit of clergy, till after the statute 
5 Ann c G as being undei a legal incapacity for orders * But 
I much question whether this was evei ruled for law, since 
the rq-introduction pf the Jews into England, in the time ol 
Oliver Cl om well For, it that wcie the case, the Jews are 

[ 374' ] still in the same piedicament, which evciy day’s experience 
will contradict the statute ot queen Anne having certainly 
made no alteration in this respect, it only dispensing with the 
necessity of reading in those peisoiis, who, in case they could 
lead, were before the act entitled to the benefit of their 
clergy 

III The thud point to be considcied is, foi what a tines 
t\\Q pr ivilegium cleiicale^ oi benefit ot cleig}, is to be allowed 
And, it is to be observed, that neitbei in high tieason nor m 
petit larciny, nor m any mcie misdemesnors, it was indulged 
at the common law , and theretore we may lay it down foi a 
lule that It was allowable only in petit treason and capital 
lelonies, which for the most pait became legally entitled to 
tins indulgence by the statute de cleio^ 25Edw III st 3 c 4 , 
which piovides that cleiks convict for treasons or felonies, 
touching otlici persons than the king himself oi his loyal 
majestj, shall have the privilege ot holy church But yet it 
was not allowable in all felonies whatsoevei foi in some it 
was denied even by the common law, vi/ tnsidtatio viamm^ oi 
lying in wait for one on the highway, depopidatto agiorum^ 
or destroying and ravaging a country"’, and comhustio donio- 
rum^ Ol arson, that is, the burning ot houses" all which are 
a kind of hostile acts, and m some degree border upon trea- 
son. And farthei, all these identical crimes, together with 
petit treason, and very many other acts of felony, are ousted 
of clergy by particular acts of parliament , which have in ge- 
neral been mentioned undei the pai ticular offences to which 

* 2 Hal P c 173 2 Hawk PC ">2 Hal P C 333 
c 33 §5 Post 306 “ 2 Hal P C 346 

shewing the pnioner’s identity, the former indictment, and the former al- 
lowance, to this the pnsonei replies, and the sheriff returns a jury in- 
stanter, who are liable to challenge, and who try the issue joined between 
them Scott’s case, 1 Leach C C. 4oi 
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they belong, and therefore need not be here recapitulated 
Upon all which statutes for excluding cleigy I shall only ob- 
serve, that they are nothing else but the restoring of the law, 
to the same rigor of capital punishment m the first offence, 
that it exerted, before the jprivilegium clericale was at all in- 
dulged, and which it still exerts upon a second offence in 
almost all kinds of felonies, unless committed by clerks actu- 
ally m orders But so tendei is the law of inflicting capital 
punishment in -the first instance lor any inferior felony, that 
notwithstanding by the marine law, as declared in statute 
28 Hen VIII c 15 the benefit of clergy is not allowed in any 
case whatsoever yet, when offences aie committed within the C 
admiralty jurisdiction, which would be clergyable it committed 
by land, the constant course is to acquit and discharge the 
piisoner (9) And, to conclude this head of mquiiy, we may 
obseive the following rules 1 That m all felonies, whether 
new cieated or by common law, cleigy is now allowable, 
unless taken away by express woids of an act of parliament p 
2 That, wheie cleigy is taken away tiom the principal, it is 
not of course taken away from the accessoiy, unless he be also 
particulaily included m the woids of the statute‘s. 3 That 
w'hen the benefit of clergy is taken away from the o^ence^ (as 
111 case of miiidei, buggeiy, robbery, lape, and burglaiy,) 
a principal m the second degiee being piesent, aiding and 
abetting the crime, is as well excluded from his clergy^ as he 
that IS principal m the fiist degiee but, 4 That, wheie it 
IS only taken away from the ])enom committing the offence, (as 
in the case of stabbing, or committing laiciny in a dwelling- 
house (10), or privately from the person,) his aideis and 
abettors are not excluded, through the tenderness of the 

Moor, 756 Fobt 288 1 2 Hawk P C c 33 § 26 

P 2 Hal P C 330 

19} By the 39 G J t 37 this defect m the law is supplied, it enacts, 
that all offences committed on the high seas shall be considered respec- 
tively of the same nature, and liable to the same punishments, as if com- 
mitted on shore, and the act particularly specifies, that persons tiied for 
murder or manslaughter at sea, and found guilty of manslaughter, shall be 
entitled to clergy This last provision was needlessly're-enacted only four 
years after by the 43 G 3 c 113 s 6 , a strong instance, if any were 
needed, of the inconvenient bulk and confusion of our statute book 

( 10 ) See ante, p 240 
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law, which hath determined that such statutes shall be taken 
literally \ 


IV. Lastly^ we aie to inqune ivhat the consequences 'ue 
to the party, of allowing him this benefit of clergy. I speak 
not of the biaiiding, line, whipping, impi isonment, oi tians- 
portdtion, which aie ratliei concomitant conditions, than 
consequences of receiving this indulgence The consequences 
are sucli as affect his piesent interest, and lutuie credit and 
capacity as having been once a felon, but now purged from 
that guilt by the piivilege ot cleigy, winch operates as a kind 
of statute paidon 

And, we may obseive, 1 That by this conviction he for- 
feits all his goods to the king , which being once vested m 
the crown, shall not akerwaids be restoied to the offendei ® 
[ 374* ] 2 Tliat, after conviction, and till he receives the judgment 
of the law, by branding, oi some of it’s substitutes, or else is 
pardoned by the king, he is to all intents and purposes a felon, 
and subject to all the disabilities and other incidents of a 
felon ^ 3 That aftei burning, or it’s substitute, or pardon, 

he IS discharged for evei of that, and all other felonies before 
committed, within the benefit of clergy, but not of felonies 
ftom wliicli such benefit is excluded, and this by statutes 
SEliz C.4 and ISLliz c7 4 That by the burning or it’s 
substitute, or the pardon of it, he is lestoied to all capacities 
and credits, and the possession ot his lands, as if he had ne- 
ver been convicted “ 5 That what is said with legaid to 

the advantages ol commoners and laymen, subsequent to the 
burning in the hand, is equally applicable to all peers and 
cleigymen, although never branded at all, or subjected to 
other punishment in it’s stead For they have the same pii- 
vileges, without any buiiiing, or any substitute for it, which 
others are entitled to after it * 

M Hal PC 529 Post 356, 357 “ 2Hal P C 389 5 Rep 110 

• 2 Hal P C 388 * 2 Hal P C 389, 390 

^ 3 P Wma 487 
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OF JUDGMENT AND it’s CONSE- 
QUENCES 

aie now to considci the next btage of ciiininal piose- 
cutioii, ahei tiidl and conviction <ue past, la such 
Climes and rnisdemesnoi s, as aie cithei too high or too low 
to be included within tlic beiielit ot clergy which is that ot 
judgment Foi when, upon -‘i capital chaige, the jury have 
hiought 111 their veidict guilty, in the piescnce ot the pii- 
soner , he is eithei immediately, oi at a convenient time soon 
after, asked by the coiut, it he has any thing to offer whv 
judgineiiL shoiilil not be iwaided against him And in case 
the defendant be touricl guilty of a misdemesnoi, (the trial ot 
winch may, and does usually, happen in his absence, aftei he 
has once appeared,) a capias is awarded and issued, to bung 
him in to receive his judgment , and, if he absconds, he may 
be piosecuted even to outlavvi^ But wlieiievei he appeals 
111 person, upon eithei a capital oi uiFeiioi conviction, he niaj 
at this period, as well as at his aiiaignment, ofiei any excep- 
tions to the indictment, in aritst or stay ot judgment as foi 
want of sufficient certainty in setting forth either the peison, 
the time, the place, oi the offence And, if the objections be 
valid, the whole pioceedings shall be set aside, but the paUy 
may be indicted again % And we may take notice, 1 That 
none of the statutes oi jeofails foi amendment of enois, 
extend to indictments oi pioceedings in criminal cases, and 
therefbie a defective indictment is not aided by a veidict, as 
defective pleadings in civil cases are ( 1 ) 2 That, in favoiu 

’ 4 Rep 45 Sec Vol JTI p 107 

(l) Tins sentence ij taken (loiu sn Mattheu tkifr, but tlie leahoninj 
VOL l\ IF teems 
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of life, great strictness has at all times been observed, m 
[ S76 ] every point of an indictment Sir Matthew Hale indeed 
complains, that this strictness is grown to be a blemish and 
“ inconvenience m the law, and the administration thereof 
for that more offenders escape by the over-easy ear given 
“ to exceptions in indictments, than by their own innocence‘s 
And yet no man was moie tender of life than this trul) excel- 
lent judge, 

A PARDON also, as has been before said, may be pleaded 
m aiiest of judgment, and it has the same advantage when 
pleaded here, as when pleaded upon ariaignnient , viz the 
saving the attainder, and of coui se the corruption of blood 
which nothing can restore but pailiament, when a pardon is 
not pleaded till after sentence. And certainly, upon all ac- 
counts, when a man hath obtained a pardon, lie is in the right 
to plead it as soon as possible. 

Praying the benefit of cleig;^ ma^ also be ranked among 
the motions in arrest of judgment of which we spoke largely 
in the preceding chapter 

If all these resources fail, the couit must pionounce tliat 
judgment, which the law hath annexed to the ciiine, and 
which hath been constantly mentioned, together with the 
crime itself, in some or othei of the foiiner chapters Of these 
some aie capital, which extend to the life of tlie offeudei, 
and consist generally in being hanged by the neck till dead , 
though in \ery atrocious crimes other circumstances of terror, 
pain, or disgrace, aie superadded , as, in tieasons of all kinds, 
being drawn oi diagged to the place of execution , in high 
treason affecting the king’s person or government, emboweU 
Img alive (2), belieadmg, and quartering, and m murder, a 

' 2 Hal r C 193^ 

seems defective, for where the verdict in civil cases cures defects, it is by a 
common-law intendment, without rcfe»‘ence to the statutes See Vol HI 
p 394 n (4) The position, however, is true, and the reason for it, m cases 
where the verdict would have aided the defect at cotnraon law, maj be 
found in the following sentence of the text 
(j) See ante, p 93 n (i7) 


10 ’ 
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public dissection And, m case ot any treason committed by 
ti female, the judgment is to be burned alive But the hu- 
manity of the English nation has authorized, by a tacit consent, 
an almost general mitigation of such parts of these judgments, 
as savour of toituie or cruelty a sledge or hurdle being 
usually allowed to such tiaitors as are condemned to be diawn, [ 377 
and there being \eiy lew instances (and those accidental or by 
negligence) of any personas being embowelled oi burned, till 
previously depi IV ed of sensation by stiangling Some punish- 
ments consist ill exile oi bamshnient, b) abjiuation of the 
realm, or tiansportation others m loss ot liberty, by per- 
petual oi teinpoiaiy imprisonment Some extend to confis- 
cation, by foileituie of lands, oi moveables, or both, or of the 
piofits of lands foi life otheis induce a disability, of liolding 
offices or emplojments, being heirs, executois, and the like 
Some, though rarely, occasion a mutilation or dismembering, 
by cutting oft the hand oi eais, others li\ a listing stigma 
on die oftendei, by slitting the nostrils, or bianding in the 
hand or cheek Home aie nieiely pecuniary, by stated or 
discretional y fines and, lasth, there are others, that consist 
principally in then ignommj, though most ot them are mixed 
with some degiee ot coiporal pain , and these aie inflicted 
chiefly for such crimes, as either arise fiom indigence, or 
render even ojiulence disgraceful. Such as whipping, hard 
labour in the house of correction or otherwise, the pilloiy, 
the stocks, arnl the ducking-stool (B) 


(3) Wath respect to the altciation ot come, and the abolition of other 
punishments, see the notes ante, at pp 93 125 In spite ot the numerous 
repeals of statutes inflicting capital punishments, so many cases still occur, 
in which It would be necessary to pronounce the sentence of death, without 
any intention of putting it in execution, that the 4 Geo 4 c 48 has em- 
powered the court in all such cases, simply to record the judgment of 
death without formally pronouncing it This has certainly this beneficial 
effect, that the sentence being now only pronounced where it is intended 
to carry it into effect, is heird but seldom, at least m the country, and 
always produces the natural and proper impression But the measure, 
perhaps, would have been more perfect, if the court had been allowed at 
once to declare the punishment, which the connet was to suffer , it would 
have served to connect the ideas of guilt and punishment more closely m 
the minds of the audience, it they who had witnessed the tnal had imme- 
diately hea id also the natural conclusion of it 
The diminution of the frequency of capital punishments is quite con>ibtent 
F F 2 
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Disgusting as this catalogue may seem, it will afFoid 
pleasure to an English leader, and do honour to the English 
Jaw, to compare it with that shocking appaiatus of death and 
torment, to be met with in the criirnnal codes of almost every 
other nation in Europe And it is moi cover one ot the glories 
of our English law, that the species, though not always the 
quantity or degree, of punishment is ascertained for every 
offence , and that it is not left in the bieast of any judge, nor 
even ot a JUIy^ to alter that judgment, whicli the law has 
beforehand ordained, foi every subject alike, without respect 
of persons For, ifjiidgment« were to be the pnvate opinions 
of the judge, men would then be slaves to their magistiates, 
and would live in society, without knowing exactly the con- 
ditions and obligations which it la^s them under And 
besides, as this prevents oppression on the one hand, so on 
378 ] the other rt stifles all hopes oi impunity or mitigation, with 
w’hich an ofTendei might flatter hirnsell, il his punishment 
depended on the humour or disuotion ot th< court Wheieas, 
where an established penalty is annexed to cimies,, the cn- 
iinnal may read their certain consequence in that law, which 
ought to be the unvaried rule, as it is the inflexible judge, ot 
his action', 

'Put cliscii^ticma! j flues .uul (li,ciLtiunai \ It ugth ot im- 
piisomneiit, ulncli uui courts art tuabJeil U) impt>se, may seem 
iUr exception to tins rule But the gt lu i il iiatuic ot the 
puuishnient, vn hue or irnpi isoiiment, is, in these cases, 
fixeil and (letLrmiiiate though the duiatiou and quantity ot 
each must tuquently vai}, from the uggiavations or otherwise 
ot the offence, tlic quality and condition of the parties, and 
from innumerable other circumstances IMie quantum^ rn 
partrcuUr, ot pecuniary tines neither can, nor ought to be, 
ascertained by an invariable law The value of money itself 

with, indeed must often occasion, an increased seventy m the adimni^tra- 
tion ol othtr punisluaents, and some increase has been thought necessarj , 
accordingly by the 53 Geo j c 162 it is enacted, that m all cases ot con- 
viction for any clergy ible lelony, grand or petit larceny, the court may 
sentence to imprisonment, with h?rd labour, either alone, or in addition to 
any other punishments already attached to such offences lespectively And 
the vGeo 'i c 1 14 , following up the same principle, exiends the act to a 
great man} enumerated case*’ ofaggrav7ted misdemewior 
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changes fiom a thousand causes, and, at all events, what is 
rum to one man’s fortune, may be matter of indiffeionce to 
anothei’s Thus the law ot the twelve tables at Home fined 
eveiy pci son, that stiuck another, five-and-twenty denani 
this, in the more opulent days of the enipue, grc^\ to be a 
punishment ot so little consideration, that Aldus Geliius tells 
a stoiy of one Lucius Neiatius, who made it his divcision to 
give a blow to whomsoevei he ple4iscd, and then tendei them 
the legal foifcituic Oui statute law has not then lore often 
ascertained the (juantity ol fines, noi the lonniion liw e\er; 
it directing such an oflenct to be punnln d by /me in genetal, 
without spccitymg the ccit.uii sum, which is lulU sidhcient, 
when we considoi, that however unlimited the powci of the 
couit may seem, it is lu horn being wholly ubitiai} , but it’s 
discretion is legulitcd by law Foi the lull ot lights" has 
paiticulaily tlcclaicd, that excessive fines ought not to be im 
posed, noi liulI and innisual punishments ndlKtcd (which 
had a rctiospect to some unjneeedented piocecdings in the 
couit ot king’s bench, in the leign ol king James the setoml ) 
and the same slatute tiitlici clccliics, that all gi mts uid [ 379 
promises of tines and foitotmcs ol paiticidai pei sons befoie 
conviction, are illegal iiul void \ow the bill of lights was 
only declaiatoiy ot the old constitutional lavv^ and accord- 
ingly we find It expicssly liolden, long bcfoie\ ifiat all such 
previous giants aie void, since ihcieby ra<uiy times undue 
meins, and moie violent piosecuuon, would bo used for 
private lucie, tlian the quiet and just piotccding of law would 
peimit 

Tni- leasoiiableness of /iiies in tiiminal cases has also been 
usually legiilated by the cleteimiuatiou ot mcifryia charta, c 
coiiceinmg amercements for misbehavioui by the suitors in 
matteis ot civil right* “ Liba homo non ameyctetw 'pyo^arvo 
deheto^ niisi secundum viodum ipsiuis di hcli, etpj o magno delictoy 
secundum magniludinem delicti y saho confencmento suo ^ et 
mercatot eodem modo^ salva me) Candida sua ^ it villamis eodem 
“ modo arneiuetm^ salvo ^wainagio suo ” A rule that obtained 
even 111 Huny tlie second’s time ^5 and means only, that no 

“ Slat I W & M it 2 c J ^ OlanT 19 t 8 H i a 

' 2 Inst 48 

F F 3 
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man slialJ hd\e a Jaigei ainei cement imposed upon Inin, tliaii 
Ins circumstances or personal estate will bear saving to the 
landholder Ins contenement, or land ; to the trader his mer- 
chandize, and to the countryman his wainage, or team and 
instiuments of husbandry. J*n ordei to asceitain which, the 
great charter also directs, that the amercement, which is always 
inflicted 111 general terms sif tn nine) icordia^*% shall be set, 
ponatu) , or i educed to a certainty, by the oath of good and 
lawful men of the neighbourhood Which method, of liqui- 
dating the ainei cement to a pietise sum, was usually performed 
in the supenoi courts by the assessment oi affeeiment of the 
coroner, a swoin officer chosen by the neighbouihood, under 
tlie equity of the statute Westm 1 c 18 , and then the judges 
estreated them into the exchequer But in the coint leei 
and coiiit baron it is still performed by affeerofs^ oi suitors 
sworn Xoaffeoei that is, tax and moderate \\\e general amei ce- 
ment according to the particular circumstances of the offence 
[ 380 ] and the offender Amercements imposed by the superior 
courts on their own officeis and miinsteis weic affeered by the 
judges themselves, but when a peculiar mulct was inflicted 
by them on a strangei (not being paity to any suit) it was 
tlien denominated a Jitu \ and the anticnt practice was, when 
any such fine was imposed, to inquire by a jury quantum 
^^mdeiegi dare valcat pet anrumi^ saiva susUniattone hiia^ et 
“ ruoiis, et liber or um suorum^ ” And since the disuse of such 
inquest, it is iievei usual to assess a larger fine than a man is 
able to ])a\, without touching the implements of lus livelihood, 
but to inflict corporal punishment, oi a limited impiisonment, 
instead of such fine as might amount to imprisonment foi life 
And tins is the reason why fines in the king’s court are 
frequently denominated lansoms, because the penalty must 
othuwise tall upon a man’s person, unless it be redeemed or 
ransomed by a pecuniaiy fine*" according to an antient 
maxim, qui non hahet tn ciumena luat tn cor pore Yet, where 
any statute speaks both of hue and ransom, it is holden that 
the ransom shall be tieble to the fine at least* 

s P N B 7C J Glib 1 xcli t 5 

\i The aftcoror'i o*\th is conceived m “ Mirr t 5 § 3 Lamb Kirenarch 
the \try terms of magfia diorta Pit/h 37 
feiincy, cli 1 1 J 

' « Hep 40 
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Whln sentence of death, the most terrible and highest 
judgment in the laws of England, is pronounced, the imme- 
diate inseparable consequence from the common law is 
attainder Foi when it is now clear beyond all dispute, that 
the criminal is no longei fit to hve upon the earth, but is to 
be exterminated as a monster and a bane to human society, 
the law sets a note of infamy upon him, puts him out of it's 
protection, and takes no fai thei care ot him than barely to see 
him executed. He is then called attaint, attinctub, stained or 
blackened He is no longei of any ciedit or reputation, he 
cannot be a witness m any couit neither is he capable of 
perfouning the functions ol anothei man for, by an antici- 
pation of his punishment, he i>. already de<id in law"' This 
IS judirment for there is great difterence between a man 
convuted attainUd , tliougli they are fiequently thiough 
inaccmacy contoiinded togetliei Alter conviction only a [ 381 
man is liable to none of these dis ibilities , for theie is still m 
contemplation of law a possibility of his innocence Some- 
thing may be ofteied m auest ol judgment the indictment 
may be eiioneous, which will lender his guilt uncertain, and 
thereupon the piesent conviction may be quashed he may 
obtain a paidon, or be allowed the benefit of clergy, both 
which suppose some latent spaiks ot merit, which plead m 
extenuation of his fault But when judgment is once pro- 
nounced, both law and fact conspne to piove him completely 
guilty, and theie is not the remotest possibility left of any 
thing to be said in liis fa\oui Upon judgment therefore of 
death, and not beloie, the attainder of a cnminal commences 
Ol upon such circumstances as aie equivalent to judgment ot 
death, as judgment of outlawiy on a capital crime, pro- 
nounced foi absconding oi fleeing fioin justice, which tacitly 
confesses the guilt And therefore either upon judgment of 
outlawry, or of death, for treason oi felony, a man shall be 
said to be attainted 

The consequences of attainder are forfeiture and corrup- 
tion of blood 

I Forfeiture is twofold, of real and personal estates. 

First, as to real estates by attainder m high treason" a man 

3 Inst L13 Co Litt S92 S Inst 19 1 Hal P C, 

240 2 Hawk P L t 49 § I 

F r i 
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forfeits to tiie king all his lauds and tenements ot mheritonce, 
whether fee-simple oi fee-taii, and all lus lights ot entry on 
lands and tenements which he had at the time of the offence 
committed, oi at any time after wards, to be for ever vested in 
the crown , and also the profits of all lands and tenements, 
which he lud m his own right for life or yeais, so long as 
such inter est shall subsist Tins foifeitiue relates backwards 
to the time ot the treason committed so as to avoid all inter - 
inedi<itc sales and incumbrances , hut not those before the 
tact and therefore a wife’s jointine is not foiteitabic tor the 
ticason of her husband, because settled upon lier previous to 
[ 382 ] the ticason committed But hei dower is forfeited by the 
express provision of statute 5 & r> Edw VI c 1 1 And yet the 
husband shall be tenant by the curtesy of the wife’s lands, if 
the wife be attainted of treason ^ (4*) for that is not prohibited 
by the statute But, thougli after attainder the forfeiture 
relates back to the time of tire treason committed, yet it does 
not take effect unless an attaindci be had, of which it is one 
of the lunts , and theiefoie if a traitor dies before judgment 
pioiioiiiiced, 01 IS killed in open rebellion, or is hanged by 
martial law, it works no foifeituic of his lands for he never 
was attainted ol treason'’ But il the chiet justice ot the knig\ 
bench (the snpieme coroner of all England) m person, upon 
the \icw of the body of one killed m open lebcilion, records 
It «iiid ictiaiis the record into his own court, both lands and 
goods shall be forfeited’ 

Till natural justice of forfeiture oi tonfistatioii of property, 
for treason ^ is founded On tins consideration that he who 
hath thus violated the fundamental principles of goveiinnent, 
and broken his part of tire original contract between king and 
people, hath abandoned Ins connections witii society and 

° 1 tial P C 360 "4 Rep 57 

P 1 Iia PC <359 * See Vol I pag 299 

'i Co Litt 13 


(4) Tliat IS, if the treason were coranjitted ajtcr the issue born I Hale, 
P C 559 But as the woman xs incapable of having issue inheritable aftei 
the treason comnntted, the attainder relating backwards to the time oi 
the act tlone, the liusband cannot, after that tune, perform the condition 
which done entitles him in any case to be tenant by courtesy. Sec 
Book II p 128 
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hath no longer any right to those atUantages, which betoie 
belonged to him puiely as a membei of the community; 
among which social advantages, the right of traiisfeirmg oi 
tiansnntting property to others is one of the chief Such toi- 
leituics moieovei, whciebyhis posteiity must suffer as well as 
himsel^, will help to restrain a man, not only by the sense ot 
his dutj, and diead of personal punishment, but also by his 
passions and natural affections , and will interest every de- 
pendent and 1 elation he has, to keep him from offending 
accoiding to that beautdul sentiment of Citeio*, ^^nccveio 
me fugit quam sU acerbtim, ^cdua fiiioiuhi jmenn 

“ lui sLcl hoc piaukne Icgibus comim) alum cst^ ut cm it as libe^ 

‘‘ lonm amitious pa) cniisu ipubhcae mddact ” And theieforc 
Aulus Cascelhus, a Roman lawyei ni the time of the tiuim- 
\iiate, used to hoist that he had two reasons for despising 
the powei ol the lyiants , hi'> old age and his want of children [ 383 ] 
lor children are pledges to the piincc of the fatlicr’s obedi- 
ence^ Yet many n.rtions have thouglit, that this posthumous 
punishment savouis of liardsliip to the innocent, especially 
toi Climes that do not strike at the veiy root and louiidation 
ot society, as treason against the government expiessly does 
And therefoie, though confiscations weie very frequent in the 
times of the eailiei empeiors, yet Aicadius and IIoiioiius m 
every othei instance but that of tieasoii thought it moiejust, 

‘‘ ibi esse poenamy nbi et noxa est and oidered that ^^peccata 
“ sms ieneant auctoytSy nec ultenus qnogiediaiw vutusy quam 
“ tcpeiiatm delictum'^ ” and Justinian also made a law to 
lesti am the punishment of relations", which directs the lor- 
feitme to go, except lu the case of aimen majestatiSy to the 
next of km to the delinquent On the other hand the Mace- 
donian laws extended even the capital punishment of treason, 
not only to the childien, but to all the relations of the delin- 
quent^ and of coinse then estates must be also forfeited, as 
no man was left to inherit them And in Germany, by the 
tamous golden buUe^, (copied almost veibatun from Justinian's 
code^,) the lives of the sons of such as conspire to kill an 
electoi ere spaied, as it is expressed, b^ the emperor's pai^ 

^ ad Bt-ulumy tp \ 2 

^ Gravin 1 § 08 
Cod 9 47 22 

« Nov 134 c 13 
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iiuilar bounty Bui they are deprived ot all then effects and 
rights of succession, and are rendered incapable of any honoui 
ecclesiastical or civil to the end that, being always poor 
“ diid necessitous, they may for ever be accompanied by the 
infamy of then father may languish in continual indigence, 
“ and may find (says this meicilcss edict) then punishment in 
“ living, and then lehet m dying 

With us in England, forfeiture of lands and tenements to 
the crown for tieason is by no means deiived from the feodal 
policy, (as has been already observed*,) but was antecedent 
to the establishment of that system m this island , being 
I 3b 1 J transmitted from our Saxon ancestoisS and forming a part 
of the aiiLient Scandinavian constitution^ But m certain 
tieasons relating to the coin, (which, as we foimerly obseived, 
seem lathor a species of the tnmen falsi, than ih^aimtn laesat 
majestatiSy) it is provided by some of the modern statutes^ 
which constitute the offence, that it shall work no foi future 
of lands, save only for the life of the offender , and by all, that 
it shall not deprive the wife of her dowei And, in older to 
abolish such heieditaiy punishment entiiely, it was enacted 
by statute 7 Ann c 21 that, after the decease of the late pre- 
tendei, no attainder for ti eason should extend to the disin- 
heriting of ti^iy heir, noi to the piejudice of any person other 
than the traitor himself By which, the law of foifeituies for 
high tieason would by tins tune have been at an end, had 
not a subserjuent statute mteivened to give them a longer 
duration The history of this matter is somewhat singulai 
and worthy observation At the time of tlie union, the crime 
ot treason in Scotland was, by the Scots law, m many lespects 
difteient from that of treason in England, and particularly in 
It’s consequence of foifeituies of entailed estates, winch was 
more peculiarly English , yet it seemed necessaiy, that a 
Clime so neaily affecting government should, both in it’s 
essence and consequences, be put upon the same footing m 
both parts of the united kingdoms In new-modelling these 
laws, the Scotch nation and the English house of commons 

' See Vol II pag C51 c 5 Eliz t II 18 Eliz t 1 

* II Aelfr c4 Canul t 54 IbtU 8&9W1II c 26 15& 16 

^ Stiernh de jure Coth < 2 t 6 ^ Geo IJ t 28 
/ 3 t 3 
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struggled liaid, partly to maintain, and partly to acquire, a 
total immunity from foifeituie and corruption of blood , which 
the house of lords as firmly resisted At length a compromise 

was agieed to, which is established by this statute, viz that 
the same ciimes, and no othei, should be tieason m Scotland 
that are so in England , and that the English forfeitures and 
corruption of blood should take place m Scotland till the 
death of the then pretendei , and then cease thioughout the 
whole of Great Britain® the lords artfully proposing this 
temporary clause, in hopes (it is said^) that the piiidence of [ 39 
succeeding pai lianient^ would make it peipetual® This has 
partly been done by the statute 17 Geo II c 39 (made in 
the yeai pieceding the late rebellion), »iie operation of these 
iridemnit}ing clauses being thereby still faithei suspended, till 
the death of the sons of the pretendei (5) 

In petit tieason and felony, the offendei ilso forfeits all 

Ins chattel inteiesls .ibsolutcly, and the piofits of all estates 

of freehold during life , and, after his death, all Ins lauds 
and tenements in fee simple (but not those m tail) to the 
crown, foi a very short peiiod of time foi the king shall 

have them foi a year and a day, and may commit therein 

what waste he pleases, which is called the king's i/car, daij^ 
and *wastc * Foimerly the king had only a liberty of com- 
mitting waste on the lands of felons, by pulling down their 
houses, extirpating then gardens, ploughing their meadows, 
and cutting down then woods And a punishment of a 
snmlai spirit appeals to ha^e obtained in the oriental coun- 
tiies from the decrees of Nebuchadnezzar and Cyius m the 
books of Daniel ^ and Ezra * , which, besides the pain of 
death inflicted on the delinquents there specified, 01 dam, 

“ that then houses shall be made a dunghill " But this 

* Burnet’s Hist A J) 1709 with much learning and strength of 

• Considerations on the law of for- argument m the cohsidcratwns on the, 

feiture, 6 law of forfeiture, first published A D 

»• See Fost 250 1744 (Sec Vol I pag 244 ) 

' The justice and expediency of this ‘ 2 Inst S7 

provision vi ere defended at the time ^ ch 111 v 29 ^ ch vi v 1 1 


(5) The 39 Geo 3 c 93 repeals cntirel> this provision of the statute ol 
\nnc, so that the law of forfeiture in hjgh treason now stands as before 
the passing of that act 
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lending greatly to the piejudice of the public, it was agieed, 
in the leign of Heniy the fiist, in this kingdom, that the 
kmg should have the piofits of the land lor one year «ind a 
clay, m hen of the destruction he was othenvise at liberty to 
commit" and therefore magna carta'^ provides, that the 
king shall only hold such lands lot a year and a day, and 
then restoie them to the lord of the fee, witliont any men- 
tion made of waste But the statute l7Edw II dc 
galiva 'tegis seems to suppose, that the king shall have his 
[ 386 ] year, day, and waste, and not the year and day tnsftad of 
waste Which sii Edward Coke (and the aiithoi of the 
mirror, befoielum) very justly look upon as an eiici oath men t, 
though a very antient one, of the loyal preiogative Ihis 
yeai, day, and waste, arc now usually compounded foi , but 
otherwise they legularly belong to the ciown, and, aftei 
their expnation, the land would natiually have descended to 
the heir, (as in gavelkind tenure it still does,) did not it’s 
feodal (|Udhty intercept such descent, and give it by way ol 
escheat to the loid These foifeitnies for felony do also ause 
only upon attamdei , and theiefoie a Jdo de sc foifcits no 
lands of inheritance oi freehold, for he nevoi is attainted as 
a felon They likewise lelaU back to the time oi the ofFeiuc 
committed, as well as foilutnics foi ticason, so is to avoid 
all intermediate ehaiges and convejances This maybe liaid 
upon such as have unwaul)/ engaged with the oflendoi but 
the cruelty and lepioaeh must lie on the part, not oi the law, 
hut of the criminal, who has thus knowingly and dishonestiv 
involved others in his owm calamities (6) 

” Mirr c 4 § lO 1 let I \ c :>h Mirr t 5 § J 2 Inst 

" 9 Jim III c 22 P J Inst 55 


(b) In explaining the principle of forfeiture in treason, sn Martin 
Wright sajs., “ that the hw hath inflicted a penalty somewhat of the like 
kind upon the mesne lord, even where the tenant is guilty of felony onlj , 
tor though thehnd escheats ns by the teiuHl law, it ought to the immc- 
tliatc lord, }Ct as the crime afttets the public peace, and the lord may lie 
supposed for want ol due care in the choice of Iiin ten uit to he in some 
measure blanieable, the king shall have the land a year /Uid day to the pre- 
judice of the lord ” And he cites a passage fioni he Stille de jnoLcdn en 
KotvmndUiM 76 , which shows tint a sinulai usage pieviiled thcic , sc 
Vhonime tU iondemd pai la jnsluc tin U Rmj doibt avon In piemitic 
an/dc dc la fcocuHc dc^ /u)d(imc6 au condt7nii(. On reiuires, p 1 1 The 

*7 Lcndciic) 
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Thfsf aie all the foifeituies of leal estates, cieated by 
the common law, as consequential upon attaindcis by judg- 
ment of death or outlawry I heie omit the paiticulai for- 
leituies cieated by the statutes 'prcemwme and others, 
because I look upon them rather as a pait of the judgment 
and penalty, inflicted by the lespectivc statutes, than as 
sequences of such judgment , as in treason and felony they aie 
But I shall just mention, as a part of the forfeiture of real 
estates, the foifeiture of the profits of lands dining life whicli 
extends to t^vo other instances, besides those aheady spoken 
of, mispiision of treason and sti iking in West m in stei -hall, 
oi di awing a weapon upon a judge there, sitting in the king’s 
comts of justice 

Tiir foileitine ot goods and clmttels acenus in every one 
ol the highci kinds of offence in high tieason oi mispiision 
thcieof, petit tieason, felonies ol all soits, 'v^hethei clergpiblc [ 337 ] 
01 not, self-iniiulei 01 felony dt petit laiciny, standing 
mute, and the above-mentioned offences of stiikmg, m 
Westminstei-hall Foi fight also, on an accusation of trea- 
son, felon V, 01 e\en petit larcmy, whethei the paity be 
tound guilty 01 acquitted, if the jiny find the flight, the 
pait) shall foifcit Ins goods and chattels for the very flight 
IS an offence, c iriying Mitli it a strong presumption of guilt, 
and 1*5 at least an endcavoui to elude and stifle the course of 
justice prcsciibed by the law But the juiy very seldom find 
the flight® foifeitine being looked upon, since the vast in- 
ti ease ot peisonal piopeity of late years, as too large a pe- 

‘ 3 Inst 'JIS ^ Staiindf P C ISS b 

M 141 

tendency of this, contrary to the learned judge’s opinion, seems to be to 
account for forfeitures on something like a feudal principle, but praL'> 
tically it IS much more convenient to consider them wholly distinct, in 
both treason and felony the natin il consequence of coiruptioii of blood 
would be escheat, but m treason the forfeiture intercepts entirely the 
right of the loid, as m felony the escheat intercepts that of the hen, 
to whom, if there had been no coriuption of blood, the land would have 
1 cvei ted aftei the year and day SeeVolII p J51 Nothing can prove 
mote clearly how entirely distinct they are m practice, than the consider- 
ation that in the case of treasons, wherein by statutes the coriuption of 
blood is taken iway, bO that theie e-in be no escheat, forfeiture still le- 
inaiiis fecc sir S 1 ovcll’s ease, Salk 85 
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iialty for an offence, to wlucli 
nil love ot liberty. (7) 


a man is prompted by the iiatu^ 


There is a lemaikable iliffeience or two between the for- 
feitureof hinds, and of goods and chattels ]. Lands are 
forfeited upon nttaindo ^ and not before goods and chattels 
are toileited by conviction. Because m many of the cases 
where goods aie forfeited, there nevei is any attaiiidei , which 
happens only wheie judgment of death or outlawiy is given 
therefore in those cases the foifeituie must be upon convic- 
tion, or not all , and, being necessarily upon conviction in 
those, it i-s so oidered in all othoi cases, tor the law loves 
uniformity 2 In outlawiies foi tieasoii oi felony, lands are 
foi felted only by the judgment but the goods and chattels 
aie foi felted by a man’s being fiist put in the exigent ^ without 
staying till he is quinto cvactus, oi finally outlawed , for the 
secreting himself so long fioni justice, is construed a flight in 
law* 3 The lorfcituie of lands has relation to the time of the 
fact committed, so as to avoid all subsequent sales and incum*' 
b ranees , but the foifeituie of goods and chattels has no 
relation backwards , so that those only which a man has at 
the time of conviction ahall be forfeited Theietore a traitor 
or felon may bona Jidc sell any ot his chattels, real or per- 
sonal, foi the sustenance of himself and family between the 
[ 388 ] fact and conviction'^, tor personal piopeity is of so fluctuat- 
ing a natuie, that it passes through many hands in a shoit 
time, and no bu^ei could be safe, if he weie liable to letuiii 
the goods winch he had faiily bought, provided any of the 
prior vendois hod committed a treason oi felony Yet if they 
be collusively and not bona Jide parted with, merely to de- 
fraud the crown, the law (and particularly the statute 1 3 Ebz 
C.5 ) will reach them, for tliey are all the while truly and 
substantially the goods of the offender and as he, it acquit- 
ted, might lecover them himself, as not paited with for a 
good consideration , so m case he happens to be convicted, 
the law Will lecover them for the king. (8) 

* S In^f 232 u 2 Hawk PC c 49 § 33 

( 7 ) In modern practiie it is not usual even to charge the jury to enquire 
IS to the flight 

8 ) SeeVin Abr Forfeiture,? G , and Pauncefoot’s case, cited 3 Rep 82 

The 
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II Another immediate consequence of attaindei is the 
CO) mption of bloody both upwards and downwaids^ so that 
an attainted person can neither inheiit lands or othei heredit- 
aments fiom his ancestors, noi retain those he is already in 
possession of, noi transmit them by descent to any hen* , but 
the same shall escheat to tlie loid of the tee, siib)<'tt to the 
king’s superioi right ot foiteitiire and the person attainted 
shall also obstruct all descents to his posterity, when vci they 
aie obliged to derive a title through linn to i lemoter ances- 
tor" 

This is one ol those notions which oin laws have adopted 
Iroin the teodal constitutions, at the tune ot the Norman 
conquest, as appeals iiom it’s being unknown in those 
tenures which aie indisputably Saxon, oi gavelkind wheie- 
in, though by tieason, according to the antient Saxon laws, 
the land is foi felted to the king, yet no coriiiptioii ot blood, 
no impediment ot descents, ensues, and, on judgment ot 
mere felony, no escheat acciucs to the lord. And theieloio, 
as every other oppressive mark ot teodal tenure is now hap- 
pily worn away m these kingdoms, it is to be hoped, that 
this cotrtiplion oj blood, with all its connected consequences, 
not only ot piesent escheat, but ot tiiture inc.ipacities ot 
inheritance even to the twentieth geiieiation, may in piocess 
ot time be abolished by act of pailiament as it stands upon 
a very different footing from the foifeituie of lands toi high 
tieason, affecting the king’s person oi government And ^ ‘is*) ] 
indeed the legislatuie has, Irom time to time, appealed veiy 
inclinable to give way to so equitable a provision , by enact- 
ing, that, in ceitain tieasons respecting the papal supiemacy'* 
and the public coin^ and in many ot the new-made felonies, 
cieated since the leign of Heniy the eighth by act of parlia- 

" Slc Vol II pag 251 Slat 5 Eli? c II 18 Fliz c I 

Stat 5 Elu cl a&9 W HI t 26 15&16Geo 11 c 28 

The position, that the offender might recovei back his goocE, if acquiUed, 
as not parted with tor a good consideration, seems very questionable, for 
he has parted with them knowmgl), voluntarily, and fraudulciiliy , in such 
a case I should think tlie maxim pati cltUcto pohor est condiho defen- 
dentu would apply, and that the plaintiff could not successfully ask tor the 
interference of a court of justice to help him out of the consequences of 
hib ov;n fraudulent act 
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ment, coiriiptjoii of biootl shall be saved But as in some of 
the acts fbi ci eating felonies (and those not of the most 
atrocious kind) this saving was neglected, or forgotten, to be 
rnade,itseenistobe highly reasonable and expedient to antiquate 
the whole of this doctrine by one undistinguishing law espe- 
cially as by the afore-mentioned statute of 7 Ann c 21 (the 
opeiation of which is postponed by statute 17 Geo II c 39 ) 
after the death of the sons of the late pietender, no atiaindei 
lor tieason will extend to the disinheiiting any heir, noi the 
prejudice of any person, other than the oflcndei himself, 
which viitually abolishes all coiiiiption ol blood foi treason, 
though (unless the legislature should interpose) it will still 
continue for many soits of felony (9) 
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CIIAPTFll THE THIRTM TIl. 

OP REVERSAL of JUDGMENT. 


arc nc\t to consulcj howjuci^mcnts, witli tlieii 'se^elal 
connected co’i^ccjuciKCb, ot attaiiulci, toifcitnie, and 
coiniption of blood, may be set aside Theie aie nvo Mays 
of doai" this, citliei by falsifying oi icveising tlie judgment, 
oi else by iepue\e oi paidon 

A JUDCxMENT may be falsified, leverscd, or avoided, m the 
first place, 'Without a x^nt of ctyoiy for matteis foreign to or 
(hhois the record, that is, not appaient upon the face of it, so 
that they cannot be assigned foi eiioi in the su]>erioi com t, 
which can only judge from what appeals in the lecoid itself, 
and tlierefoie if the whole iccoid be not ccitified, or not truly 
ceitified, by the infciioi eoiirl, the paity injuicd theieby fm 
both civil and cinninal c ises) niay allege a dimiaution ot the 
lecoid, and cause it to be lectified Thus, if any judgment 
whatever be given by persons, who liad no good eoninussion 
to pioceed against the peison condemned, it is void , and 
may be falsified by shewing the special matter without writ of 
erroi (1) As, wheie a commission issues to A and B, and 


(l) That IS, if such judgment comes collaterally in question, in any other 
cause, or court, the party against 'whom it is used, may so avoid it. But I 
do not sec how it can be directly reversed, except by 'wnt of eiror, either 
for error in fact, in which case it would lie before the same court, and the 
fact would be alleged , or for error in law The case put of persons pro- 
ceeding to judgment without a good commission, is one of those decided 
illegalities for which the Jaw seems to afford no preventive remedy * they 
who do so, subject themselves, indeed, to punishments afterwards, bqt in 
the mean time they are acting in defiance of law, and are not, indeed, n 
court, to or from which any appeal can be formally made 
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twelve others, or an v two of them, of which A or B shall be 
one, to take and tiy jnchctinents , and any of the other twelve 
proceed without the interposition oi pieseiice of eithei A or 
[ 391 ] jji case all proceedings, trials, convictions, and 
judgments, aic void for want of a propel authority m the 
commissioners, and may be falsified upon bare inspection 
without the trouble of a writ of erior^, it being a high mis- 
demesnor m the judges so pioceetling, and little (if any thing) 
shoit of murder in them all, in case the peison t,o attainted 
be executed and suffer death So likewise if a man puichascsy 
land of another, and afterwards the vendoi is, either by out- 
lawry or his own confession, convicted and attainted of treason 
or felony previous to the sale oi alienation , whereby such 
land becomes liable to foifeiture or escheat now, upon any 
trial, the purchaser is at liberty, without bunging any writ of 
error, to falsify not only the time of the felony or treason 
supposed, but the very point of the felony oi treason itself, 
and IS not concluded by the confession or the outlawry of the 
vendor, though the vendoi himself is concluded, and not 
suffered now to deny the fact, which he has by confession or 
flight acknowledged But if such attainder of the vendor 
was by veidict, on the oath of his peeis, the alienee cannot 
be received to falsify oi contradict the Jact of the ciimc 
committed , though he is at liberty to prove a mistake in timc^ 
or that the offlncc was committed after the alienation, and 
not before'’ 

SficoNDi^Y, a judgment may be reversed hi/ writ of crroi 
which lies fiom all infeiior criminal juusdictions to the couit 
of king’s bench, and from the king’s bench to the house of 
peets, and may be brought foi notorious mistakes in the 
judgment or other parts ot the record as, where a man is 
found guilty of perjury and receives the judgment of felony^ 
or for other less palpable erroi s ; such as any irregularity. 
Omission, 01 want of form in the process of outlawry, or pro- 
clamations , ‘the want of a proper addition to the defendant’s 
name, according to the statute of additions ; for not properly 
naming the sheriff or other officer of the court, or not duly 
describing where his county court was held , for laying arp 


* 2 Hawk P C c 50 § 2, 3 


S Inst 231 1 Hal P.C 361 
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offence committed in the time of the late king, to be done 
against the peace of the present , and for many other similar 
causes, which (though allowed out of tenderness to life and [ 392 ] 
liberty) are not much to the credit or advancement of the 
national justice These writs of error, to reverse judgments 
in case of misdemesnors, are not to be allowed of course, 
but on sufficient probable cause shewn to the attorney-gene- 
lal, and then they are understood to be grantable of com- 
mon right, and ex debito jiistitiae But writs of error to 
reverse attainders in capital cases are only allowed ex fp aha ^ 
and not without express warrant under the king's sign 
manual, or at least by the consent ot the attorney-general ^ 

These theretore can larely be bv ought by the party himself, 
especially where he is atUiinted for an offence against the 
state but they may be brought by his heir, or executor, 
aftei his death, m moie favouiable times, which may be 
some consolation to Ins family But the easier, and more 
effectual way, is, 

Lastly, to reveise the attaiiidei by act of parliament 
This may be and hath been frequently done, upon motives of 
compassion, oi pel haps from the 7eal of the times, after a 
sudden revolution in the government, without examining too 
closely into the truth or validity of the eirors assigned And 
sometimes, though the ciime be universally acknowledged and 
confessed, yet the merits of the criminaPs family shall after 
his death obtain a restitution in blood, honours, and estate, 
or some, or one of them, by act of parliament, which (oo 
fai as It extends) has all the effect of reversing the attainder 
without casting any leflections upon the justice of the pre- 
ceding sentence 

The effect of falsifying, or reversing, an outlawry, is that 
the party shall be in tlie same plight as if he had appeared 
upon tlie capias / and, if it be before plea pleaded, he shall 
be put to plead to the indictment, if, after conviction, he 
shall receive the sentence of the law , for all the other pro- 
ceedings, except only the process of outlawry for his non- 
appearance, remain good and effectual as before. But when T 393 ] 
judgment, pronounced upon conviction, is falsified oi revel sed, 

« 1 Vern 170 175 
G G 2 
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all former proceedings aie absolutely set aside, and the party 
stands as if he had never been at all accused restored 
in his credit, his capacity, his blood, and his estates with 
regard to which last, though they be granted away by the 
crown, yet the owner may enter upon the grantee, with as 
little ceremony as he might enter upon a disseisor^. But 
he still remains liable to another prosecution for the same 
offence for, the first being erroneous, he never was in 
jeopardy thereby. 

“ 2irawk, P.C c 50 J 20* 
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CHAPTER THE THIRTY-FIRST. 

OF REPRIEVE AND PARDON. 


^HE only other remaining ways of avoiding the execution 
of the judgment aie by a reprieve, or a pardon, wheieof 
the former is tempoiary only, the latter permanent. 

L A REPRTEVF, from 7epre7id7ey to take back, is the with- 
drawing of a sentence foi an interval of time whereby the 
execution is suspended This may be, first, ex a7hitrio 
Jndias , either before or after judgment, as, where the judge 
IS not satisfied with the verdict, or the evidence is suspicious, 
oi the indictment is insufficient, oi he is doubtful whether 
tlie offence be within clergy , or sometimes if it be a small 
felony, or any favourable circumstances appear in the crimi- 
nal’s character, in order to give looni to apply to the crown 
for eitlier an absolute or conditional paidon These arbitrary 
reprieves may be granted or taken off by the justices of gaol- 
deliveiy, although their session be finished, and their com- 
mission expired . but this rather by common usage, than of 
strict right* 

Reprieves may also be ex 7iecessttate legts as, where a 
woman is capitally convicted, and pleads her piegnancy, 
though this IS no cause to stay the judgment, yet it is to 
respite the execution till she be delivered. This is a meicy 
dictated by the law of nature, in Juvorem p? oils , and therefore £ 395 ] 
no part of the bloody proceedings^ in the reign of queen 
Mary, hath been more justly detested than the cruelty, that 
was exeicised m the island of Guernsey, of burning a woman 

• 2 Hal P C '112 
G G 3 
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big with child » and when, through tlie violence of the flames, 
the infant spiang forth at the stake, and was preserved by the 
by-standers, after some deliberation of the priests who assisted 
at the sacrifice, they cast it again into the fire as a young 
heretic*^ A barbarity which they never learned from the 
laws o^antient Rome, which direct^ with the same humanity 
as our own, quod praegnantis mnliens damnatae poena dif- 
feratUTy quoad pariat ” which doctrine has also prevailed 
in England, as eaily as the first memorials of oui law will 
reach ^ In case this plea be made in stay of execution, the 
judge must direct a jury of twelve mations or discreet women 
to inquire the fact and if they bring m their veidict quick 
*with child y (for barely, xmth child, unless it be alive m the 
womb, IS not sufficient) execution shall be staid generally till 
the next session , and so from session to session, till either 
she IS delivered, or proves by the course of natuie not to have 
been with child at all But it she once hath hail the benefit 
of this reprieve, and been delivered, and afteiwaids becomes 
pregnant again, she shall not be entitled to the benefit of a 
farther lespite for that cause® For she may now be executed 
before the child is quick m the womb , and shall not, by her 
own incontinence, evade the sentence of justice 

Anoiher cause of legulai leprieve is, if the offendei 
liecomes nmi compos, between the judgment and the awaid of 
execution ‘ for regularly, as was formerly » observed, though 
a man be compos when he commits a capital crime, yet if he 
becomes non compos after, he shall not be indicted ; if aftei 
indictment, he shall not be convicted , it after convic- 
[ 396 ] Von, he shall not receive judgment , if after judgment, he 
shall not be ordei ed foi execution ' for, ^^furiosxis solo fu^ 
'i 01 e pumtur^^ and the law knows not but he might have 
offeied some reason, if in his senses, to have stayed these 
respective proceedings It is therefore an invariable rule, 
when any time intervenes between the attainder and the 
award of execution, to demand of the prisoner what he hath 
to allege, why execution should not be awarded against him 
and if he appears to be insane, the judge in his discretion may 

Fox, Acta and Mon 
* ^ 48 19 3 
Flet / 1 c 38 




* 1 Hal P C 369 
Jbul 370 
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and ought to lepneve him. (1) Or, the paity may iHead in 
bar of execution , which plea may be either piegnancj^, the 
king^s paidon, an act of giacc, or diversity of person, \iz 
that he is not the same as was attainted, and the like In this 
last case a juiy shall be impanelled to try this collateral issue, 
namely, the identity of Ins person, and not whether guilty oi 
innocent, for that has been decided beloie And in these 
collateral issues the trial shall be instantei and no time al- 
lowed the prisoner to make his defence oi pioducc Ins wit- 
nesses, unless he will make oath tint he is not the person 
attainted ‘ neithei shall any peieinptory challenges of the 
jury be allowed the piisonerJ, though toimeily such chal- 
lenges were held to be allowable, whencvei a maifs life was 
in question ^ 

II If neithei pregnancy? insanity, n©n-identit\, noi other 
plea, will avail to avoid tlie judgment, and stay the execution 
consequent theicupon, the last and suiest rcsoit is in the 
king’s most gracious pmdoii, the gi anting of which is the 
most amiable pierogative oi the crown Law (says an able 
wiitei) cannot be framed on principles of compassion to guilt 
yet justice, by the constitution of England, is bound to be 
administered in mercy, this is promised by the king in his 
coronation oath, and it is that act of his government, which 
IS the most personal, and most entirely his own 1 The king 
himself condemns no man , that rugged task he leaves to his 
courts of justice the great operation of his sceptre is meicy 
His power ot pardoning was said by our 8axon ancestois”* 
to be derived a lege su^e dignitatis and it is declared m par- 
liament, by stat 27 Hen VIII c 24 that no other person 
hath power to pardon or remit any treason or felonies what- 

1 Sid 72 Sec Append § S Staundf V C IGS Co Litt 157 

* Fost 42 Hal Sum 259 

i 1 Lev 61 Fost 42 46 * La-w of Forfeit 99 

ii £dw CoT^ c 18 


(1) The law is more precisely stated at p 25 , supposing the party to 
have been sane at the commisbion of the crime, there can be no objection 
to indicting him, though he may become insane before the bill is preferred 
because if he were m his senses, he could not be heard to allege any thing 
against the indictment before the grand jury See the provisions on this 
subject now made by the 39 & 40G 3 c 94 at p.25 n (2) 
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soevei but that the king hath the whole and sole power 
thereof, united and knit to the nnpeiial ciown of this lealni 

This is indeed one of the gieat ad\ai]tages of monarchy 
in general, abo\e any othei foim of goveinment , that theie 
IS a magistiato, who has it ui his powei to extend meicy, 
wheievci he thinks it is deseivcd lioldnig a couit of equity 
ni his own bieast, to soften the rigoiu of the geneial law, in 
such ciimiual cases as meiit an exemption liom punishment- 
Paidons (accouling to some thcoiists should be excluded 
ill ; perfect legislation, whcie pnmshincnts aie niikl but cei- 
taiii foi that the clemency of the pinice secins a tacit disap- 
piobation of the laws But the exclusion of paidons must 
nccessaiily intioduce a \eiy dangcious power ni the ]iidgc oi 
jniy, tluat of constiiiing the cinnninl law by the spiiit instead 
of the lettei , oi els^ it must be lioldcn, what no man will 
seiionsly avow^, that the situation and cncunistanccs of the 
offeiidci (thongli they altoi not the essence of the ciinu) 
ouglit to make no distuicticm m the punishment In demo- 
ciacies, howevei, tins powoi of [laulon can iicvci subsist, lor 
thcic nothing Inghci is acknowledged than tlic magistiale 
w'ho adimiustcis the laws md ltv^ould be impolitic loi the 
powci ol judging and of jiudonnig to cciitie ni one and the 
same peison This (as the picsident Montesquieu obseucs ‘0 
would oblige Inm \eiy often to conh ulict liiniscll, to make 
and to unmake his decisions it would tend to confound all 
idi as of light among the mass of the people, as they would 
find it didicnit to toll, vshetliei a prisonei weie dischaiged 
by lus innocence, oi obtained a paidon tliiongh favoiii In 
[ S98 ] Holland, thcielorc, it tlicie be no staillholdei , theie is no 
powei ol paidoinng lodged ni any otlui member of the state- 
But in nionai clues the king acts m a snpeiioi spheie and, 
though he legiilates the whole goveinment as the fust mover, 
jet he docs not appeal in any oi the disagiceabJe oi invidious 
parts of It Wlumevei the nation see him peisoiially engaged, 
it is only in vvoiksot legislatiiie, magnificence, oi compas>ion 
To liim, thciofore, the people look up as the fount*ini of no- 

" And this power bcloi>gi. onl) to a ° Botcar cli CO 

kiMg^/r J^ricto, and not to i (h pne f Ihil th 4 

diirin^; ll L tinif of uMitpatioii (Bio Sp Ij !j h o') 

Al)i i (./tmuf a J- ) 
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tiling but bounty and grace, and these repeated acts of 
goodness, coming immediate!) fioin his own hand, endear the 
sovereign to his subjects, and contiibute more than any 
thing to root in their hearts that filial affection, and personal 
loyalty, which are the sure establishment of a prince. 

Under this head ot paulons, let us briefly consider, 

1 llie objict of pardon 2 Tiic manno of pardoning 
3 The method of a paulon 4- The effect of such 

pardon, when allowed 

1 And, fust, ihc king may paulon all olfences merely 
against the crown, oi the public , excepting, 1 That, to 
piescivc the libeity of the subject, the committing any man 
to prison out ot the loalm, is by the hahcai, coijms act, 

31 Cai II. c 2 made a jnecmwine, unpardonable even by 
the king Noi, 2 Can the king pardon, wheic private jus- 
liLc is pimcipally concerned in the piosecution of oflendeis, 

?io?i potest ujc giatiam jan\e cum injuria d damno aliorum^ 

Theretoie, m appeals ot all kinds, (which aie the suit, not 
of the king, but of the paity iiijuicd,) the piosecutor may 
release, but the king cannot paiclon® Neither can he pardon 
a common iiiisance, wliile it remains uniedresscd, or so as to 
prevent an abatement ot it, though after waids he may remit 
the fine bemuse though the piuseciition is vested in the 
king to avoid multiplicity of suits, )Ct (duiing it’s continuance) 
tins offence savours more of the nature of {x private injury to [ 399 ] 
each individual m tlic neighbouihood, than ot i public wrong^ 

Ncithci, lastl), can the king pardon an offence against a po- 
piil ir oi penal statute, after mtormalioii bi ought, lor thereby 
the intoiiuci hath acquned a private pioperty in his part of 
the penalty 

TiiruE IS also a lestiiction ot a pcculiai nature, that 
affects the prerogative of paidoiimg, in case of parliamentary 
impeachments, viz that the kings pardon cannot hc^pkadid 
to any such impeachment, so as to impede the mejuny, and 
stop the prosecution of gieat and notorious offenders There* 
fore vvlien, m ihc reign o( Cliailes the second, the earl ot 

" I In-t 2lo ^ eilmk r C c S7 §31 

" Ihd .17 '' 3 238. ^ 
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Dariby was impeached by the house of commons of high 
treason, and other misdemesnors, and pleaded the king’s par- 
don in bar of the same, the commons alleged “ that there 
was no precedent that ever any pardon was granted to any 
person imjieached by the commons of high treason, oi othei 
“ high crimes, depending the impeachment,^' and thereupon 
resolved “ that the pardon so pleaded was illegal and void, 
“ and ought not to be allovvcd in hai of the impeachment of 
“ the commons of England for which resolution tliey 
assigned * this reason to the house of lords, “ that the setting 
‘‘ up a pardon to be a bai of an impeachment defeats the 
‘‘ whole use and effect ot impeachments , for should this 
“ point be admitted, oi stand doubted, it would totally dis- 
“ courage tlie exhibiting any foi the future, whereby the 
“ chief institution for the preservation ot the government 
‘‘ would be destroyed ” Soon after the revolution, the com- 
mons renewed the same claim, and voted y, that a pardon 
IS not pleadable in bar of an impeachment " And, at 
length, it was enacted by the act of settlement, 12&13W III 
c 2 that no pardon under the great seal of England shall 
be pleadable to an impeachment by the commons in parlia- 
‘‘ ment ” But, after the impeachment has been solemnly 
heard and determined, it is not understood that the king’s 
[ 400 ] royal grace is farther restrained or abiidged for, after the 
impeachment and attainder of the six rebel lords in 1715, 
thiee of them were horn time to time lepiieved by the crown, 
and at length received the benefit of the king’s most gracious 
pardon. 

2 As to the manner of pardoning 1 First, it must be 
under the gieat seal A warrant under the privy seal, or sign 
manual, though it may be a sufficient authoiity to admit the 
party to bail, in order to plead the king’s pardon, when 
obtaifted in proper form, yet is not of itself a complete irre- 
vocable pardon* 2 Next, it is a general rule, that, wheiever 
it may reasonably be presumed the king is deceived, the par- 
don IS void * Therefore, any suppression of truth, or sug- 
gestion of falsehood, in a charter of pardon, w ill vitiate the 

Com Journ 28 Apr, 1679 y Com Journ 6 June 1689 

5 May 1679 * 5 St Tr 166 173 

* Ih\d 26 May 1679 » 2 Hawk P C. c,3T §46 
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whole , for the king was misinformed 3. General words 
have also a very imperfect effect in pardons. A pardon of 
all felonies will not pardon a conviction or attainder of 
felony, (for it is presumed the king knew not of those pio- 
ceedings,) but the conviction oi attainder must be particularly 
mentioned and a paidon of felonies will not include pi- 
racy ** , for that IS no felony punishable at the common law. 

4 It IS also enacted by statute 13 Ric 11 st 2 c 1 that no 
paidon for treason, murder, or rape, shall he allowed, unless 
the offence be particularly specified therein ; and particularly 
in murder it shall be expressed, whether it uas committed 
by lying in wait, assault, or malice prepense. Upon which 
sir Edward Coke observes % that it was not the intention of 
the parliament, that the king should ever pardon mui der under 
these aggravations, and therefore they prudently laid the 
pardon under these restrictions, because they did not conceive 
It possible that the king would evei excuse an offence by 
name, which was attended with such high aggravations. 

And It is remarkable enough, that there is no precedent of 
a pardon m the register for any other homicide, than that 
vfhichhwpY^n^ se dejendendo ox per tnfortumum to which two [ 401 ] 
species the king’s pardon was expressly confined by the 
statutes 2EdwIII c2 and HEdwlII c 15. which de- 
clare that no pardon of homicide shall be granted, but only 
where the king may do it Zjy ike oath of hts cr(yvin that is to 
say, where a man slayeth another m his own defence, or by 
misfortune But the statute of Richard the second, before 
mentioned, enlarges by implication the royal power ; pi ovided 
the king is not deceived in the intended object of his mercy. 

And therefore pardons of murder were always granted with a 
lion obstante of the statute of king Richard, till the time of 
tile revolution ; when the doctrine of no7i ohstantes ceasing, it 
was doubted whether murder could be pardoned generally ; 
but It was determined by the couit of king’s bench that the 
king may pardon on an indictment of murder, as well as a 
subject may discharge an appeal. Under these and a few 
othei restrictions, it is a general rule, that a pardon shall be 

** 3 Inst 238 <= 3 Inst 236 

^ 2 Hawk P C c 37 S 8 f Salk 499 

** 1 Hawk. P C c 37 § 8 
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taken most beneficially.^ the subject, and most strongly 
against the king 

A PARDON may also be conditional , that is, the king may 
extend his mei cy upon what terms he pleases , and may annex 
to his bounty a condition eitliei precedent or subsequent, on 
the performance whereof the validity of the pardon will de- 
pend, and this by the common law^ Which prciogative is 
daily exerted in the pardon of felons, on condition of being 
confined to hard labour for a stated time, or of tiansportation 
to some foreign country for life, or for a term of years , such 
transportation or banishment being allowable and warranted 
by the habeas corpus act, 31 Car II c 2 § 14 , and both the 
imprisonment and transportation rendered more easy and ef- 
fectual by statutes 8 Geo III c 15 and 19 Geo III c 74-. (2) 

3 With regaid to the manner of alltming pardons ' w'e 
may observe, that a paidon by act of parliament is more 
[ 4-02 ] beneficial than by the king’s charter , for a man is not bound 
to plead It, but the court must ex officio take notice of it * , 
neither can he lose the benefit of it by his own laches or ne- 
gligence, as he may ot the king’s charter of pardon ^ The 
king’s charter ot pardon must be specially pleaded, and that 
at a proper time ; for if a man is indicted, and has a paidon 
in his pocket, and aftei wards puts himsclt upon his trial hy 
pleading the general issue, he has waved the benefit of such 
pardon ' But, if a man avails himself thereof, as soon as by 
course of law, he may , a paidon may either be pleaded upon 
arraignment, or m aiiest ot judgment, oi in the present stage 
of proceedings, m bar of execution Antiently, by statute 
lOEdw.III c 2 no pardon of felony could be allowed, un- 
less the party found sureties for the good behaviour before 
the sheriff and coroners of the county (3) But tha4; statute 

8 2 Hawk t* C c “l? § 45 ' FosC 43 

Transpomtion is said (Bir 445 2 Hawk P C c 3V §59 

4th ed ) to have been first inflicted as a ^ Ibtd c 37 § 67 

punishment, by statute 39 Eliz c 4 ™ Salk 499 


(2) See ante, p 371 n (4) 

(5) And the pal ty at the time of claiining the pardon, produced a writ 
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IS repealed by the statute 5 & 6 W. & M c. 1 3., which, instead 
thereof, gives the judges of the court a discretionary power 
to bind the criminal, pleading such pardon, to his good be- 
haviour, with two suieties, for any term not exceeding seven 
years 


4. Lastly, the ^ect of such pardon by the king, is to 
make the offender a new man , to acquit him of all corporal 
penalties and forfeitures annexed to that offence for which he 
obtains his paidon; and not so much to lestore his former, 
as to give him a new credit and capacity But nothing can 
restore or purify the blood when once corrupted, if the par- 
don be not allowed till after attainder, but the high and tran- 
scendent power of pailiament Yet if a person attainted 
receives the king's pardon, and afterwards hath a son, that 
son may be heir to his fathei, because the father being made 
a new irum, might transmit new inheritable blood , though, 
had he been born before the paidon, he could never have 
inherited at all (4) 

" See Vol II pag 254 


out of chancery, commonly called a writ of allowance, testifying that he 
liad complied with the statute, in finding sureties, Slc 2 Hawk P C, 
C 37 S 70 

(4) That IS, if the son so born after the pardon, hai» no brother born 
before the pardon, who survives the father For if he has, neither can 
inherit , not the elder, because the operation of the pardon i!> not retro- 
spective , nor the younger, because he has an elder brother living, who at 
one time by possibihty might have inherited, and that possibility will be 
sufficient to prevent the inheritance of the \ouflger brother, i Co 
Lett 8. a 
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CHAPTER THE THIRTY-SECOND. 

OF EXECUTION. 


•J'HERE now remains notlnng to speak of, but eiecukon j 
the completion of human punishment. And this, m all 
cases, as well capital as otherwise, must be performed, by the 
legal officer, the sheriff or his deputy whose warrant for so 
doing was antiently by precept under the hand anS seal of 
the judge, as it is still practised m the court of tlie loid high 
steward, upon the execution of a peer * i though, m the court 
of the peers in pailiament, it done by writ from the king 
Afterwards it was established % that, m case of life, the judge 
may command execution to be done without any writ And 
now the usage is, for the judge to sign the calendar, or list of 
all the prisoners’ names, with their sepaiate judgments in the 
maj-gin, which is left with tlie sheriff. As, for a capital fe- 
lony, it is wntten op^x)sitp to the prisoner’s name ^ let him be 
hanged by the neck formerly, m the days of Latin and ab- 
breviation **, *^sus j)er coV* for smpeiidcitur j>e) collumJ* And 
this IS the only wairant that the sheriff has for so material 
an act as taking away the life of another*^. It may cer- 
tainly afford matter of speculation, that in civil causes there 
should be such a variety of writs of execution to recover a 
trifling debt, issued m the king’s name, and under the seal of 
[ 404 ] court, without which the sheriff cannot legally stir one 
step ; and yet that the execution of a man, the most im- 
portant and terrible task of any, should depend upon a mar- 
ginal note- 


• 2 Hal P C 409 
See Append 5 5 * 

' Find) L 478 


** Staundf P C 182 
* 5 Mod 22- 
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The sheiifF, upon receipt of bis warrant, is to do execution 
within a convenient time ; which in the country is also left at 
large In London, indeed, a more solemn and becoming 
exactness is used, both as to the warrant of execution, and the 
time of executing thereof for the recorder, after reporting to 
the king in person the case of the several prisoners, and re- 
ceiving his royal pleasure, that the law must take it*s course, 
issues his warrant to the sheriffs directing them to do exe- 
cution on the day and place assigned ^ And, m the court of 
king’s bench, if the prisoner be tried at the bar, or brought 
tlieie by habeas corpus^ a rule is made lor his execution, 
either specifying the time and place®, or leaving it to the dis- 
ci etion ot the sheriff And, throughout the kingdom, by 
statute 25 Geo II c 37 it is enacted, that, in case of murder, 
the judge shall m his sentence direct execution to be per- 
formed on the next day but one after sentence passed ' But, 
otherwise, the time and place of execution are by law no pai t 
of the judgment ^ It has been well observed that it is of 
great importance, that the punishment should follow the crime 
as early as possible , that the prospect of gratification or ad- 
\antage, which tempts a man to commit the ciime, should in- 
stantly awake the attendant idea of punishment. Delay of 
execution serves only to separate these ideas , and then the 
execution itseU affects the minds of the spectators rather 
a teiiible sight, than as the necessary consequence of trans- 
gression. 

Tire sheiifF cannot alter the manner of the exe€iitK>n by 
substituting one death for another, without being guilty ot 
felony himself, as has been formerly said"'. It is held also 
by sir Edwaixl Coke" and sn Matthew Hale^, that even the [ 4-05 ] 
king cannot change the punishment of the law, by altering 
the hanging oi burning into beheading , tiiougli, when be- 
heading IS part of the sentence, the king may remit the rest 
And, notwithstanding some examples to the contrary, sir EcU 


^ See, Append §4. 

K St Trials, VI ‘132 Post 43. 

^ Sec Append § *3 
’ See page 202 

^ So held by the twelve judges, 
Mich, 10 Geo III 


* Beecar ch 19* 
Se^ pag, I79i 
" 3 Inst 52 
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ward Coke stoutly maintains, that ^^judicandum est legihns^ 
“ non exemplis ” But others have thought^, and more justly, 
that this prerogative, being founded in meicy, and immemo- 
rially exercised b> the ciown, is pait of tlie common law 
For, hitherto, in every instance, all these exchanges have been 
foi more merciful kinds of death , and how fai this may also 
fall within the king's power of gi anting conditional paidons, 
{viz by remitting a severe kind ol death, on condition that the 
ciiminal submits to a milder,) is a mattei that ma> bear con- 
sideration It IS obseivable, that when loid Stafford was exe- 
cuted foi the popish plot m the leign of king Charles the 
second, the then sheriff's of London, having received the king’s 
writ for beheading him, petitioned the house of lords for a 
command or order from their lordships, how the said judg- 
ment should be executed, for, he being piosecuted by im- 
peachment, they entei tamed a notion (which is said to have 
been countenanced by loid Ilussell) tliat the king could not 
pardon any part of the sentence ^ The lords resolved that 
. the scruples of the sheriffs were unnecessaiy, and declared, 
that the king^s writ ought to be obeyed Disappointed of 
raising a flame in that assembly, they immediately signified® 
to the house of commons by one of the inembcis, that they 
weie not satisfied as to the power of the said wiit That 
house took two days to consider of it, and then* sullenly 
lesolved, that the house was content that the slieriff do execute 
lord Stafford, by seveiing his head from his body [only] 
It IS fuither related, that when afterwards the same loid Iliissel 
was condemned for high treason upon indictment, the king, 
while he remitted the ignominious pait of the sentence, ob- 
£ 406 ] served, ‘‘ that his lordship would now find he was possessed 

of tliat prerogative, which in the case of lord Stafford he 
“ had denied him " ” One can hardly determine (at this dis- 
tance from those turbulent times) which most to disappiove of^ 
the indecent and sanguinary /eal of the subject, or the cool 
and cruel saicasm of the sovereign. 

To conclude it is clear, that if, upon judgment to be 
hanged by the neck till he is dead, the criminal be not 

P Post 270 F N B 144 h 19Iljm * Cora Journ 21 Dec 1680 
Foed 284 * Ibid 23 Dec 1680 

^ 2 Hum Hist of G B 328 1st ed ^ 2 Hume, 360 Istcd 
' Lords’ Journ, 21 Dec. 1680, 
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thoroughly killed, but levives, the sheriR must hang him 
again For the foimei hanging was no execution ot the 
sentence, and, if a false tenderness uerc to be indulged m 
such cases, a multitude of collusions might ensue- Nay, even 
while abjuration^ were in force*, such a criminal, so reviving, 
was not allowed to take sanctuaiy and abjuie thelealm, but 
his fleeing to sanctuary was held an escape in the officer 

And, having thus ai rived at the last stage of ciiiiiinal pio- 
cecdings, or execution, the end and completion of human pu- 
nishment^ which was the sixth and last head to be consideiecl 
undei the division of public Wiongs, the louith and last object 
of the laws of England , it may now seem high time to put a 
peiiod to these Commentai les, which, the authoi is very sen- 
sible, have already swelled to too great a length But he 
cannot dismiss the student, foi whose use alone these rudi- 
ments weie originally compiled, without endeavouiing to recall 
to his memory some pi iiicipal outlines ot the legal constitution 
of this countiy, by a short historical leview ot the most con- 
siderable reiolutions that have happened in the Jaws ot 
England, fiom the earliest to the piesent times And this 
task he will attempt to dischaige, bow^ever imperfectly, in the 
next or concluding chapter 

'*^2 Hal PC 412 2 Hawk, P C * Fitz Ah t corone, Fincli. 

c Cl §7 I 467 

* S(.e page 332 


VOL, IV, 


H H 



407 


PUBLIC 


Book IV, 


CHAPTER THE THIRTY-THIRD 


OF THE RISE, PROGRESS, and gradual 
IMPROVEMENTS, of the LAWS or 
ENGLAND. 


gEFORE we eiitei on the subject of tins chaptei, in which 
I propose, bv way of supplement to the whole, to attempt 
an histoncdl leview ot the most remaikable changes and 
alteiations, that have happened m the laws of England, I 
must fit 'it of all lemmd the student, that the rise and progress 
of many principal points and doctrines ha\e been already 
pointed out in the course of these Com mental les, iindei then 
respective divisions , these hiving therefoie been particularly 
discussed already, it cannot be expected that I should le- 
examme them with any degiee of minuteness , winch would 
be a most tedious undei taking What I theieforc at present 
piopose, Is only to niaik out some outlines of an English 
juridical histoiy, by taking a chronological view of the state 
of our laws, and their successive mutations at different periods 
of time 

The seveial peiiods, undei which I shall consider the state 
of our legal polity, aie the following si\ 1 From the earliest 
times to the Noimaii conquest 2 Fiom the Noiman con- 
quest to the reign of king Edward the first 3. Fiom thence 
to the reformation 4 Fiom the reformation to the res- 
[ 408 ] toration of king Chailes the second 5 Fi om thence to the 
revolution in 1688 6 From the revolution to the present 

time 
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I And, first, with regaid to the antient Britons, the 
ahongtne& of om island, we ha\e so httle handed down to us 
concerning tiiem with any tolerable certainty, that our inquiries 
here must needs be veiy huitless and defective Howevei, 
from CcEsai's account of the tenets and discipline of the 
antient Druids in Gaul, in whom centered all the learning of 
these western parts, and wlio weie, as he tells us, sent over to 
Britain, (that is, to the island of Mona oi Anglesey,) to be 
uistiucted, we may collect a few points, which bear a great 
alhnity and leseinblance to some ot the modem doUiines of 
oiu English law Paiticulariy the veiy notion itself of an 
oial unwritten law, deliveied down tiom age to age, by 
custom and tiadition nieiely, seems deiived hoip the piactice 
ot the Diuids, who nevei committed any ot their insti actions 
to writing possibly tor want of lelteis , since it is remaikable 
that in all the antiquities, unquestionably British, which the 
industiy ot the moderns has discoveied, theic is not in any 
of them the least trace ot any charactei oi letter to be found* 

The paitible quality also ot lauds by the custom of gavel- 
kind, which still obtains in many parts ot England, and did 
univei sally ovei Wales till the leign of HemyVIII is un- 
doubtedly of Bntish original So likewise is the antient 
division ot the goods of an intestate between Ins widow and 
cluldien, or next of km , which has since been revived by the 
statute of distiibutions And we may also lemeinber an 
instance of a slightei iiatiue mentioned m the present 
volume, wheie the same custom has continued from Caesar's 
time to the present, that of burning a woman guijty of the 
crime of petit tieason by killing her husband (l) 

The great variety ot nations, that successively broke in 
upon and destroyed both the British inhabitants and consti- 
tution, the Romans, the Piets, and after them, the various [ 409 ] 
clans of Saxons and Danes, must necessarily have caused 
great confusion and uncertainty in the laws and antiquities 
of the kingdom , as they were veiy soon incorpoiated and 
blended together, and therefore we may suppose, mutually 
communicated to each other their respective usages®, m 

* Hal Hist C L 62 


(i) See ante, p 204 n (27) 
H II 2 
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regard to the rights of property and the punishment of ciimes 
So that It IS morally impossible to tiace out with any degree 
of acciuacy, x<oheii tlie several mutations of tlic common law 
were made, oi what was the respective ougmal of those seveial 
customs we at present use, by any chemical lesoliitioii of 
them to then fiist and component principles We can seldom 
pronounce, that tins custom was derived from the Britons, 
that was left behind by the Romans, tlii^ was a necessary 
precaution against the Piets , that was introduced by the 
Saxons, discontinued b) the Danes, but aftei wards restored 
by the Nounans 

Wherfver this can be done, it is mattei of gieat cuuosity, 
and some use but this can \cry rarely be the case, not only 
fiom the reason above-mentioned, but also horn many others 
First, fiom the natinc ot tiaditional laws in general, which, 
being accommodated to the exigencies of the times, sufFei by 
degrees insensible vaiiations in practice^ so that, though 
upon compaiison we plainly discern the alteiation of the law 
from what it was five liundicd yeais ago, yet it is impossible 
to define the piccise period m which that alteration accrued, 
-any moie than we can discern the changes of the bed of a 
iivei, which vaiies it’s shoies by continual decreases and 
alluvions Secondly, this becomes impracticable from the 
antiquity of the kingdom and its government which alone, 
though it- had been disturbed by no foreign invasions, would 
•make it impossible to search out the ougmal of it’s laws , 
unless we had as authentic monuments, theieof, as the Jews 
[ 410 ] had by the hand of Moses^ Thirdly, this uncertainty of the 
true origin of particular customs must also in pai t have arisen 
from the means, wheieby Christianity was propagated among 
our Saxon ancestors m this island, by learned foreigneis 
brought ,o/er horn Rome and other countries, who undoubt- 
edly carried with them many of then own national customs , 
and probably prevailed upon the state to abrogate such 
usages as were inconsistent with our holy religion, and to 
introduce many others that were more conformable thereto. 
And this perhaps may have partly been the cause, that we 
find not only some rules of the mosaical, but aj^o of the 


Hal Hi»t. C.L ^7 
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imperial and pontifical laws, blended and adopted into oiu 
own system 

A FAKTHEU reason may also be given for the gieat variety, 
and of couise the uncertain original, of oui antient established 
customs , even aftei the Saxon government was firmly esta- 
blished m this island the subdivision of the kingdom 

into an heptarchy, <onsisting of se\cn independent kingdoms, 
peopled and governed by diffeicnt dans and colonies (2) 

This must necessaiily create an infinite, dneisity of laws even 
though all those colonies, of Jutes, Angles, Anglo-Saxons, 
and the like, originally spuing horn the same mot her- country, 
the gieat northern hive , which poiiicd lorth ifs wailike 
piogony, and swauiiecl all ovci Euiope, iii the sixth and 
seventh centimes Tins multiplicity ot laws will necessaiily 
be tlie case in some degice, where any kingdom is cantoned 
out into pi ovincial establishments , and not untlei one com- 
mon dispensation of laws, though undei the same so\eieign 
powei Much moic will it liappcn where seven unconnected 
states aie to foirn then own constitution and supcrsti^ucture 
of goveinment, though they all begin to build upon the same 
oi suTiilai foundations 

When theiefore the West Saxons had swallowed up all 
the rest, and king AlFied succeeded to the luonaichy of Eng- 
land, whereof his grandfather Egbeit was the foundei (3), his 
mighty genius pioinpted him to undei take a most great and 
necessary w'oik, which he is said to have executed m as mas- 
terly a manner no less than to new-model the constitution,. [ ] 


(2) The aigunient is equally strong, though the term heptarchy is im- 
proper , when the Saxon kingdoms were settled they were eight in num*. 
ber, Sussex, Kent, Wessex, East Anglia, Essex, Btinicia, Deirp^ and 
Mercia, and though Bernicia, and Dciia were soon united, >et at the same 
time Essex, Kent, or Sussex ceased to be independent kingdoms Turner’s 
Hist Anglo Sax vol i p 309 ed 3 

(3) Mr Turner throws great discredit on the popular story that Egbert 
united all the rival states undei his own sway, and entitled himself king 
of England, he observes that even to Alfred the monarchy of England 
cannot be justly attnbuted, because Danish sovereigns divided the island 
with him Athelstan seems more properly the first king of England 
Hist Anglo Sax l 441 
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to rebuild it on a plan that should endure for ages, and, out 
of It’s old discoidcint materials, which A\ere lieaped upon each 
other m a \ast and ludc irregularity, to form one uniform 
and well connected whole This he effected, by reducing 
the whole kingdom undei one regular and gradual subordi- 
nation of government, wheiein each man was answerable to 
his immediate superior for his ov\n conduct and that of his 
neaiest neighbours foi to him we owe that master-piece of 
judicial polity, the subdivision of England into fthings and 
hundieds, it not into counties, all under the influence and 
administiation of one supreme magistrate, the king, in whom, 
as in a gcneial leservon, all the executive authority of the law 
was lodged, and fiom whom justice was dispersed to every 
part of the nation by distinct, yet coiimuinicatirig, ducts and 
channels, which wise institution has been pieserved for near 
a thousand }ears unchanged, from Alfred’s to the present 
time lie also, like anothci Theodosius, collected the various 
customs that he found dispeised m the kingdom, and i educed 
and digested them into one unifoim system or code of laws, 
in his hom-bec, oi hbo jiidniah'^ This he compiled for 
the use of the court-baion, hundied, and count) -court, the 
couit-lect, and shciiff’s toinn, tiibanaK, which he csta- 
bhslicd, foi the trial of ill causes civil and crmimal, m the 
veiy distijcts wheiem the coniplnnt aiose all of tiiem snb- 
jett howevei to be inspected, conti oiled, and kept within the 
bounds of the universal oi common law, by the king’s own 
coiiits, which were then itmeiarit, being kept in the king’s 
palace, and removing with his household in those royal 
pi ogresses, which he continually made fiom one end of the 
kingdom to the other (4) 

The Danish invasion and conquest, which introduced new 
toieign customs, was a severe blow to this noble fabiic but 
a plan so excellently concerted, could never be long thrown 
aside So that, upon tlie expulsion of these intruders, the 
English leturiied to their antieiit law, retaining, however, 
some few of the customs of their late visitants, which went 
[ 412 ] undei the name of Danc-Lage as the code compiled by 
Alfied was called the West^Saxon-Lage , and the local consti- 
tutions of the antieiit kingdom of Mercia, which obtained in 


See Vol r p 64 n (i) Ibid n (12) 
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tl.e counties nearest to Wales, and probably abounded witli 
many British customs, weie called the Meicen-Lage And 
these three laws were, about the beginning of the eleventh 
century, in use in diffei ent counties of the realm the pro- 
vincial polity of counties, and then subdivisions, having ncvei 
been altered oi discontinued through all the shocks and mu- 
tations of government, fioni the time ot it’s first institution, 
though the laws and customs therein used, have (as we shall 
see) often suffeied consideiable changes 

Foil king Edgai, (who, besides his militai} meiit, as 
founder of the English navy, was also a most excellent civil 
governor,) observing the ill effects ol tluee distinct bodies of 
laws, pievailmg at once m sepaiate paits of his dominions, 
piojectcd and begun what his giaiulson king Edvard the 
confessoi aiteiwaids completed, viz one uinfoim digest or 
body ot lavs to be ob&eived thioughout the whole kingdom , 
being piobably no more than a levival of king Allied’s code, 
with some impiovemcnts suggested by necessity and expeii- 
ence, particulaily the mcoipoiating some of the Britisli oi 
lathei Mercian customs, and also such ot the Danish as weie 
leasonable and approved, into the WtU ^axon-lMgi^ which 
was still the gioundwoik of the whole And this appeals 
to be the best supported and most plausible conjecture (foi 
certainty is not to be expected) of the use and oiiginal of that 
ad mil able system of maxims and unwritten customs, which 
IS now known by the name of the common law, as extending 
ifs authoiity univcisally over all the realm , and which is 
doubtless ot fcjaxon parentage (5) 

Among the most remarkable ol the Saxon laws we may 
leckon, 1 The constitution of parliaments, or rather, general 
assemblies of the pnncipal and wisest men in the nation 
the v:)ittena~gemote^ oi commune coyisihum cA the antient Gei- 
mans, which was not yet reduced to the forms and distinc- 
tions of our modern parliament, without whose concuuence [ 413 ] 
however, no new law could be made, or old one altered 

(5) See Vol I p 64 n (2) Mr Turner is disposed to detract much 
from the general rcputition of Edgar, but he admits the exrelJonce of his 
police, and his active nd ministration ot justice 
H H 4 
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2. ’'fhe election of then magistrates by the people , originally 
even that of then kings, till dear-bouglit experience evinced 
the convenience and necessity of establishing an hereditary 
bncccssion to the ciown But that of all siiboidinatc magis- 
trates, then military officeis or heietoclis, their sheufFs, then 
conservatois of the peace, then coioncis, then poit-ieeves, 
(since changed into mayois and bailiffs,) and even then 
tythmg-nien and boisholdeis at the leel, continued, some tiJi 
the Noiinan conquest, others foi tv^o centuries after, and some 
icinain to this da}^ 3 Tlie descent of the crown, when once 
a loyal family was established, upon neatly the same heredi- 
tary piinciples upon which it has ever since continued, only 
that, peihaps, iii case of nuriouty, the next of kin of full age 
•would ascend the throne, as king, and not as piotector , 
though, aftei his death, the ciown immediately reverted back 
to the heir 4 The gieat paucity of capital pimishinents 
for the first offence even the most notorious offenders being 
allowed to commute it foi a fine oi x^cyegild^ or, in default of 
payment, peipetual bondage, to which our benefit of clergy 
has now iii some measure succeeded (6) 5 The prevalence 

of certain customs, as henots and military services in pro- 
portion to cveiy mail’s land, which much lesemhled the feodal 
constitution; but }et weic exempt liom all it’s iigoious haid- 
ships and which may bo well enough accounted fbi, by 
supposing them to be bi ought fioni the continent by the fiist 
Saxon invaders, in the primitive moderation and simplicity of 
the feodal law . before it got into the hands of the Noi man 
jurists, wlio extracted the most slavish doctrines and oppies- 
sive consequences out of what was oiigiiially intended as a 


(g) Nuthei thi!> iniltlncss oi the Anglo-baxon Idwt>, nor the piinciple oi 
the uncy btuns to have extended to the tasL of theft , fiom the time of 
Athchtan, laicciiy to tlicvalucol twclvc-pcncc wdb capital, and vci} severe 
punishments were inflicted still caihei lor smallei offences The were was 
tUeleg.xhalucofaman’s life, which varied accordmgto hie rank, and li human 
hfe was thus made to varj in value, it is no wonder that personal estimation 
should vary in the smm wav , thus the onlh of a twelf-h^nj man was equal 
to the oaths of six ctoiU Besides the wctcy which vv is in «:omc soitthe 
leg'll protection of a ininN hfe, thcie was a protection affoided to the 
security and peice of his house, called the mund , and this, like the wercy 
varied m amount wntli the rank ot the partv Turner Anglo-S^x Book vi 
App 3 ch 3^15 
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law of hbeity. 6. That their estates weie liable to foifeiture 
foi tieason, but that the doctrine of escheats and cciiuption ol 
blood foi telony, oi any othei cause, was utterly unknown 
amongst them 7. The descent ot their lands to all the males 
equally, without any right of primogeniture , n custom, which 
obtained among the Biitons, was agreeable to the Roman law^, 
and continueel among the Saxons till the Noiinan conquest 
though leally inconvenient, and more especially drstruetive [ 414? ] 
to aiitient families, which aie in monai clues necessaiy to be 
supported, in oidei to foim and keep np a nobility, or inter- 
mediate state between the prince and the eommon people 
8 The courts ot justice consisted puncipallv of the county 
couits, and in cases of weight oi nicety the king’s eoiiit held 
befoic hiniselt in peison, at the time ot his paihaments , which 
were usually holden m diffeient places, aecouling as he kept 
the three great festivals ot cliiistmas, eastei, and whitsuntide 
An institution which was adopted by king Alonso VII of Cas- 
tile, about a centuiy aftei the conquest who at the same 
three gieat feasts was wont to assemble his nobility and pre- 
lates in Ins couit, who theie heard and decided all contro- 
versies, and then, having i eceived his insti actions, departed 
home'* These county courts howevci diflPered fiom tlie 
modem ones, in that the ecclesiastical and civil jurisdiction 
weie blended togetliei, the bishop and the ealdoiman or 
sheriff sitting in the same county couit, and also that the 
decisions and proceedings tlieiein were much more simple 
and unembaiiassed an advantage which will always attend 
the infancy of any laws, but wear off as they giadually ad- 
vance to antiquity 9 Tiials, among a people who had a 
veiy btiong tinctiue ot supeistition, weie peimiLted to be by 
oideal^ by the coy sued o\ morsel of execration, or by of 

Imx) with compui gators, if the party chose it, but frequently 
they were also hyjuyy foi, wdiethei oi no then juries con- 
sisted piecisely of twelve men, oi weie bound to a strict 
unanimity , yet the geneial constitution of this admiiable 
ciiterion of tiuth, and most impoitant guardun both of pub- 
lic and private liberty, w e owe to our Saxon ancestors Thus 
stood the general frame of oui polity at the time of the 


Mod Un Hist xx 114 
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Noiman Jiivabion, when the second peiiod of out legal history 
commences 

II This remaikable event wrought as gieat an alteration 
in our laws, as it did in oiii antient line of kings and though 
the alteration of the former was effected rather by the consent 
[ 415 ] people, than any right of conquest, yet that consent 

seems to have been partly extoited by fear, and partly given 
without any apprehension of the consequences which after- 
wards ensued 

1. Among the first of these alteiations we may leckon the 
separation of the ecclesiastical courts from the civil effected 
in order to mgiatiate the new king with the popisli cleigy, 
who for some before had been endeavouring all ovci Euiope 
to exempt themselves fiom the seciilai power, and whose 
demands the conqueior, like a politic print e, thought it pui- 
dent to comply with, by reason that their reputed sanctity 
had a great influence over the minds of the people, and 
because all the little learning of the times was engiossed into 
their hands, which made them necessary men, and by all 
means to be gained over to Ins inteiests And this was the 
moie easily effected, because the disposal of all the episcopal 
sees being then m the breast of the king, he had taken care 
to fill them with Italian and Norman pi elates (7) 

2 Another violent alteiation of the English constitution 
consisted m the depopulation of whole countries, foi the pur- 
poses of the king’s royal diversion , and subjecting both them 
and all the antient forests of the kingdom, to the urneason- 
ablc seventies of forest laws imported from the continent, 
whereby the slaughter of a beast was made almost as penal 
as the death of a man In the Saxon times, though no man 
was allowed to kill or chase the king’s deei, yet he might 
start aii^ game, puisue, and kill it, upon Ins own estate But 
the rigour of these new constitutions vested the sole property 
of all the game in England in the king alone , and no man 
was entitled to disturb any fowl of the an, oi any beast of 


(7) See ante, p lo5 n (1) 
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the field, of such kinds as were specially reserved for the 
loyal amusement of the sovereign, without express licence 
fiom the king by a grant of a chase or fiee-warren and those 
franchises were granted as much with a view to preserve the 
breed of animals as to indulge the subject From a similar 
pi inciple to w Inch, though the forest-laws are now mitigated, 
and by degrees grown entirely obsolete, yet from this root [ 416 ] 
has spuing a bastaid slip, known by the name of the game- 
law, now at rived to and wantoning m it’s highest vigour 
both founded upon the same unreasonable notions of permanent 
pioperty in wild creatures , and both pioductive ot the same 
tyranny to the commons , but with this difference, that the 
forest- laws established only one mighty hunter thioughoiit tlie 
land, the game-laws have laiscd a little Nimrod in every 
nianoi And in one i aspect the antient law was much less 
unreasonable than the modern for the king’s giantee ot a 
chase or free-waiien might kill game in eveiy pait of las 
fianchise, but now, though a fieeholdei of less than 100/ 
a-year is forbidden to kill a paitiidge upon his own estate, yet 
nobody else (not even the loul ot the inanoi, unless he hath 
a grant ot free-warren) can do it without committing a tres- 
pass, and subjecting himself to an action (8) 

3 A THIRD alteration in the English laws w<is by narrow- 
ing the remedial influence of the county courts, the great 
seats of Saxon justice, and extending the jurisdiction 

of the king’s justiciars to all kinds of causes, arising in all 
parts ot the kingdom To this end the aula with all 
Its multifarious authoiity, was erected, and a capital justi- 
ciary appointed, with powers so large and boundless, that he 
became at length a tyrant to the people, and formidable to the 
Clown itself The constitution ot this court, and the judges 
themselves who presided there, were fetched from the duchy 
of Noimandy and the consequence naturally was, the or- 
daining that ail proceedings in the king’s courts should be 


(8) Whatever hardship there may be in this, if there be any, it is in no 
way connected with the game laws , but is simply the result of every man’s 
exclusive right to his own property , a stranger has no more right to enter 
another’s land to pick a flower, than to shoot a partridge 
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carried on in the Norman, instead of the English language (9) 
A provision the more necessary, because none of his Norman 
justiciars undei stood English, but as evident a badge of 
slavery as e\ei was imposed upon a conquered people This 
lasted till king Edwaid the thud obtained a double victory, 
ovei the armies of Fiance in their own countiy, and their 
lanaUiisic m oiu courts here at home But there was one 
t 4?17 1 mischict too deeply looted thereby, and which this caution of 
king Echvaid came too late to eiadiCiate Instead of the plain 
an(i eaiy method ot determining suits in the county courts, 
the chicanes and subtleties of Noini»an jLirispiiidence had taken 
possession of the king’s com Is, to which e\eiy cause of con- 
sequence was diawn Indeed that age, and those immediately 
succeeding it, weic the aeia of refinement and subtilty There 
IS an active principle m the human soul, that will cvei be 
exerting ii\ faculties to the utmost stietch, ui whatever 
employment, by the accidents of time and place, the geneial 
plan of education, or the customs and manncis of the age and 
country, it may happen to find itself engaged The noithern 
conqucrois of Europe w'ere then emeigmg from the grossest 
ignorance in point of liteiatuie, and those who had leisuie 
to cultnatc it’s piogiess, weie such only as were cloisteied in 
monasteucs, the lest being all soldieis oi peasants And, 
unfortunatclj', the fust ludiments of science which they im- 
bibed weie those of Aiistotle’s plulosopb}, convened thiougli 
the medium of his Aiabian commentators, which weie 
brought from the cast by the Saiacens into P*alestine and 
Spam, and translated into baibaious Latin So that, though 
the materials upon which they were naturally employed, in 
the infancy of a using state, w'eie those of the noblest kind, 
the establishment of leligion, and the legulations of civil 
polity , yet having only such tools to woik with, then execu- 
tion w as trifling and flimsy Both the divinity and the law of 
those times were therefoie frittered into logical distinctions, 
and diawn out luto metaphysical subtleties, with a skill most 
amazingly artificial but which serves no othei purpose, than 


( 9 ) Though the pleadingb and aiguments, being oral, were conducted m 
Norman trench, yet the wiits, records, and judgments were in Latin from 
the earliest traces which are to be found of them, — a mistake of the 
author’-^, \ Inch I ha\e omitted to notice at Vol III p 317 
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to shew the vast powers ot the human intellect, however 
vainly oi pieposterously employed Hence law in particulai, 
which (being intended ioi universal reception) ought to be 
a plain uile of action, beCiamc a science of the gieatest intn- 
cacy , especially when blended with the iii w refinements 
engrafted upon teodal pioperty which refinements \^eie fioin 
time to time giadually intioducul by tlio Tsioiniau piactition- 
CIS, with a view to su\ eisede (as they did in gieat measuie) 
the moie homely, but more intelligibie, maxims of distiibu- 
tive justice among the Saxons And, to say tbe ti uth, these 
scholastic lefoimers have tiansmitted their dialect and finesses C ] 
to posteiity, so intei woven in the body of om legal polity, 
that they cannot now be taken out without a manifest injury 
to the substance Statute after statute has in later times been 
made, to paie oft Ursl tioubksome excrescences, and restore 
the common law to it’s piisline simplicity and vigoui , and 
the endeavoui has gieatly succeeded but still the scats ate 
deep and visible, and the liberality of our modern couits of 
justice is fiequently obliged to have lecouise to unaccountable 
fictions and circinties, in Older to lecovcr that equitable and 
substantial justice, whicli foi a long time was totally buried 
under the naiiow iiiles and fancitul niceties of metaphysical 
and Norman jurispiudence 

4- A FOURTH innovation was the iriiioduction of the tiial 
by combat, for the decision of all civil and ciimmal questions 
ot fact in the last lesort This was the immemorial practice 
of all the northern nations, but first reduced to regular 
and stated forms ainoiig the Buigundi, about the dose of the 
fifth century and fiom them it passed to other nations, pai- 
ticularly the Flanks and the Normans which last had the 
honour to establish it heie, though clearly an unchristian, as 
well as most unceitain, method of tiial But it was a suffi- 
cient recommendation of it to the conqueror and his warlike 
coiintiymen, that it was the usage of their native duchy ot 
Normandy 

5 But the last and most important alteiation, both in oui 
civil and military polity, was the engrafting on all landed 
estates, a few only excepted, the fiction of feodal tenure, 
which drew after it a numerous and oppressive tram of servile 
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fruits and appendages, aids, reliefs, primei seisms, ward- 
ships, marriages, escheats, and fines foi alienation, the 
genuine consequences of the maxim then adopted, that all 
the lands m England weie deiived lioin, and holden, medi- 
ately 01 immediately, of the crown. 

The nation at this peiiod seems to have groaned under as 
absolute a slavery, as was in the power of a wailike, an ambi- 
[ 419 ] tioiis, and a politic prince to create The consciences of men 
were enslaved by soui ecclesiastics, devoted to a foreign 
powei, and unconnected with the civil state imdei which they 
lived who now imported fiom Home foi the fiist time the 
whole Janago of superstitious novelties, winch had been 
engendered by the blindness and con upturn of the tunes, 
between the fiist mission of Augustine the monk, and the 
Norman conquest, such as transubstantiation, purgatory, 
communion m one kind, and the worship of saints and images , 
not forgetting the universal supremacy and dogmatical infal- 
libility ol the holy see The laws, too, as well as the prayers, 
were administered m an unknown tongue The antient trial 
by jury gave way to the impious decision by battel The 
foiest-laws totally restiamed all rural pleasures and manly 
recreations And in cities and towns the case was no bettei , 
all company being obliged to dispeisc, and fire and candle to 
be extinguished, by eight at night, at the sound of the melan- 
choly cuyfm The ultimate propeity of all lands, and a 
considerable share ot the piesent profits, were vested m the 
king, or by him gi anted out to his Norman favouiites, who, 
by a gradual progression ot slavery, were absolute vassals to 
the crown, and ns absolute tyrants to the commons Un- 
heard of forfeituies, talliages, aids, and fines, were arbitrarily 
extracted fiom the pillaged landholders, in pursuance of the 
new system of tenure And, to crown all, as a consequence 
of the tenure by knight-service, the king had always ready at 
his command an army ot sixty thousand ox mthtes , 

who were bound, upon pain of confiscating their estates, to 
attend him in time ot invasion, oi to quell any domestic msui- 
rection Trade, or foreign merchandise, such as it then 
was, was carried on by the Jews and Lombards, and the 
very name of an English fleet, which king Edgar had ren- 
dered so formidable, was utterly unknown to Europe ; the 
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nation consisting wholly of the clergy, who weie also the 
lawyeis, the barons, or great lords of the land ; the knights, 
or <?oIdiery, who were the subordinate landholders, and the 
burgheis, or inferioi tradesmen, who from then insignifi- 
cancy happily retained, in their socage and burgage tenure, 
some points of their antient tieedom All the lest were vil- [ 4^0 ] 
leins or bondmen (lO) 

From so complete and well-conceited a scheme of servility. 

It has been the woik of generations for 0111 ancestors, to 
redeem themselves and then posterity into that slate of liberty 
winch we now enjoy and which therefoie is not to be looked 
upon as consisting of meie encroachnif iits on the crown, and 
infiingeinents on the pieiogative, as some slavish and nar- 
row-minded writers 111 the last century endeavoured to main- 
tain but as, in geneial, a giadual lestoiation of that antient 
constitution, wlieieot oui Saxon foiefathers had been unjustly 
deprived, paitly by the policy, and partly by the force of the 
Noiman How that lestoration has, m a long senes of yeais, 
been step by step effected, I now pioceed to inquiie 

WjLiiAM Rufus pi oceeded on his fathers plan, and in 
some points extended it; particularly with legard to the forest- 
laws But Ills brothel and successor, Hemy the first, found 
It expedient, when fiist he came to the crown, to ingialiate 
himself with the people, by lestoring (as our monkish histo- 
iians tell us) the laws of king Kdwaid the confessor The 
giound wheieof is this • that bjr charter he gave up the great 
grievances of inairiage, waid, and lelief, the beneficial pecu- 
niary fmits of his feodal tenqies but reserved the tenures 


(10) Though the result of the Norman conquest may, in process of time, 
have been very neaily what is here dcbcnbecl, yet it maybe questioned 
whether the whole change is correctly attnbuted to William the First 
It IS clear that he made the laws of the Confessor the foundation of his 
own code he enjoins obedience to them generally, with those additions 
which he imd thought expedient , the general form and divisions of the 
municipal government remained unaltered, and when the state of servitude 
to which he reduced the country is dwelt upon, it should not be forgotten, 
that he facilitated, by formal provisions, the restoration to freedom of that 
part of the population, who were legal slaves, See his Laws in Wilkins, 
and Turner’s History of England 
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themselves, foi the some niihtaiy purposes that liis father 
introduced them. He also abolished the anfeu.*: for, though 
It IS mentioned in oui laws a full century afterwards f, yet it 
IS rather spoken of as a known itme of night (so denominated 
from that abrogated usage) than as a still subsisting custom. 
Theie IS e\taut a code ot laws in his name, consisting paitly 
of those ol the Confessoi, but with gieat additions and altei- 
ations of his own , and chiefly calculafed foi the regulation 
of the county coin ts It contains some directions as to crimes 
and then punishments (that of theft: being made capital in his 
leign), and a few things i elating to estates, particularly as to 
[ 421 ] the descent of lands which being by tlie Saxon laws equally 
to all the sons, by the feodal oi Noiman to the eldest only, 
king Heniy here moderated the diffoience , dnectmg the 
eldest son to have only the pimcipal estate, “ pnmu?n pafm 
the rest of his estates, if lie had any others, 
being equally divided among them all. On the other hand, 
he gave up to the cleigy the fiee election of bishops and 
mitred abbots reseiving liowevei these ensigns of pationage, 
conge (Teshtty custody of tlie tempoi allies when vacant, and 
homage upon their restitution (11) He lastly united again 
foi a tune the civil aiul ecclesiastical courts, which union was 
soon dissolved by his Noinian cleigy and upon that final 
dissolution, the cognizance of testamentary causes seems to 
have been first given to the ecclesiastical couit The lest 
remained as in his fathei’s time, fiom whence we may easily 
peiceive how far short this was of a thoiough restitution of 
king Edwaufs, or tlie Saxon laws. 

The USUI per ^Stephen, as the manner of usurpers is, pro- 
mised much at his accession, especially with regard to redress- 
ing the grievances of the forest-laws, but performed no great 
matter either in that or m any other point It is from his 
reign, however, that we are to date the intioduction of the 
Roman civil and canon laws into this realm and at the same 
time was imported the doctrine of appeals to the couit of 
Rome, as a brancli of the canon law 

® Spelm Cod LL W I 288 Hen 1^99 ^ Slat Civ Lond 13 £<1h' I 


(11) See ante, p 108 n (3) 
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By the time of king Heniy the second, it not eaihei, the 
chaitei of Henry the hist seems to have been forgotten for 
we find the claim ot mairugc, ward, and relict, then flou- 
iishing in full vigour The light of [>riniogeniture ‘sceins 
also to have tacitly revived, being found nioie convenient loi 
the public than tlie paicelling ot estates into a mnltitiule ot 
iniuiitc subdivisions Howevei, in this pnnee’s leign niucli 
was clone to inethodi/e the laws, and icducc them into a 
legulai Older , as appears fiom that excellent tr* atise ot GLm- 
vil , which, though some ol it be now jiitu^uatul and altcicd, 
yet, when compaied with the code ot Henry the fust, 
cairics a inaiutcst supeuiuity^ Thiouglunit ius reign also 
was conlinned the impoitant struggle, which we ha\e had 
occasion so olteii to montion, between the laws ot Eiij^land 
uul Rome , the toimei suppoitccl by the stiength ot the tern- 
poial nobility, when endeavouied to be supplanted in favour 
ot the lattei b^ the popish clei gy Which dispute was kept 
on foot till the icigu of Edwaid the fust when the laws ot 
England, undei the new discipline intioclucecl by that skilful 
commander, obtained a complete and peimanent victory In 
the piesent reigii of Henry the second, theie aie toiu things 
whicli pecnliaily meiit the attention ot a legal antiquaiian 
1 The constitutions ot the parliament at Claiendon, A D 
IIGI*, wheieby the king checked the power of the pope and 
Ins clergy, and gieatly nan owed tlie total exemption they 
claimed from the seculai jiuisdicUon though his laither pro- 
giess was unhappily stopped, by the hital event of the disputes 
between him and aichbishop Becket 3 The institution ot 
the ofhee ot justices in eyre, in itineie, the king having 
divided the kingdom into six cncuits (a little different from the 
present), and commissioned these new created judges to ad- 
minister justice, and try wilts of assise in the several counties 
These remedies are said to have been then first invented , 
before which all causes were usually termuiated in the county 
courts, according to the Saxon custom , or before the king's 
justiciaiies in the aula regis, m pursuance of the Norman 
legulations. The latter of which tribunals, travelling about 
with the king’s person, occasioned intolerable expense and 
delay to the suitors and the former, however proper for 

e Hal Hibt C L 138. 
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little debts and minute actions, wheic even injustice is bettei 
than proscrastination, were now become liable to too much 
Ignorance of the law, and too much paitiality as to facts, to 
determine inatteis ot consicleiable moment 3. The intro- 
duction and establishment of the grand assise, oi trial by a 
special kind of juiy in a wiit of right, at the option of the 
tenant or defendant, instead of the bai barons and Norman 
trial by battel 4 To this time nuist also be refeired tlie 
introduction of esciiage, oi peLunuiiy commutation foi per- 
[ 423 J sonal military service, nhich m piocess of time Avas the 
paient of the antient subsidies giaiited to the ciown by paiha- 
ment, and the land-tax of latei times. 

Richard thefiist, a biave and magnanimous prince, was 
a spoitsman as well as a soldier, and theiefoie cntoiced tlie 
forest-laws witli some iigoin , winch occasioned many dis- 
contents among his people though (accouling to Matthew 
Pans) he repealed the penalties of castiation, loss of eyes, 
and cutting oB the hands and feet, befoie inflicted on such as 
tiansgiessed in hunting, piobably finding that then seventy 
pi evented piosecutions He also, when abioad, composed a 
body of naval laws at the isle of Oleion, which aic still extant, 
and of high authoiit^ , foi m his tune we began again to dis- 
cover, that (as an island) we weie naturally a inaiitiine powei 
But with regal d to civil pioceedings, we find nothing vtiy 
remarkable in this i eign, except a few regulations regarding 
the Jews, and the justices in eyre the king’s thoughts being 
chiefly taken up by the knight eirantiy of a croisade against 
the Saracens in the holy land. 

In king John’s time, and that of his son Heniy the thud, 
the rigouis of the feodal tenuies and the forest-laws were so 
warmly kept up, that they occasioned many insurrections of 
the barons or principal feudatories which at last had this 
effect, that first king John, and afterwards his son, consented 
to the two famous charters of English liberties, magna carta, 
and carta de for csia. Of these the latter was well calculated 
to ledress many grievances, and encroachments of the crown, 
in the exertion of forest- law and the former confirmed many 
liberties of the chuicb, and redressed many grievances 
incident to feodal tenures, of no small moment at the time , 
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though now, unless considered attentively and with this le- 
tiospect, they seem but of trifling concern But, besides 
these feodal provisions, caic was also taken theiein to protect 
the subject against otliei oppressions, then fiequently arising 
from unreasonable ainei cements, horn illegal distresses, ox 
other pi ocess for debts oi services due to the crown, and trom [ 424- 
the tyianincal abuse ol the pieiogative of puiveyance and 
pie-emptioii It fixed the foiteitme of lands for felony m 
the same manner as it still remains , piohibiti d for the futuie 
the grants of exclusive fishciies , and the eiectiou of new 
budges so as to oppicss the neighbourhood With lespect 
to private lights it established the testanu ntaiy power of 
the subject ovei pait of bis peisonal estate, the rest being dis- 
tributed among Ins wife and childien , it laid down the law of 
tlowei, as It hath eontinued cvei since, and piohibited the 
appeals of women, unless lor the death of then husbands 
In matters of public police and national toncei n it eu|oined 
ail uniformity of weights and nieasuics, gave new encou- 
ragements to commerce, by the pi otection of inci chant straiir 
geis, and forbad the alienation of lands in mortmain With 
regard to the admmistiation of justice besides piohibitmg 
all denials 01 delays of it, it fixed the court of common pleas 
at Wcstmiustei, that the sintois might no longei be haiasserl 
with following the kmg^s person m all his pi ogresses , and at 
the same time brought the tiial of issues home to tlie veiy 
■doors of the freeholdeis, by directing assises to be taken 
m the proper counties, and establishing annual cn cults it 
also corrected some abuses then incident to the tiials by 
wagei of law and of battel , dmecting the legular awarding 
of inquest for life or member , prohibited the Jung’s inferior 
ministeis from holduig pleas of the crown, or trying any 
crmimal charge, wheieby many foifeitures might otherwise 
have unjustly accrued to the exchequer and regulated the 
time and place of holding the inferior tribunals of justice, 
the county-court, sherifif’s tourn, and court-leet It confirmed 
and established the liberties of the city of London, and all 
other cities, boroughs, towns, and ports of the kingdom. 

And, lastly, (which alone would have meiited the title that it 
bears, of the gieat charter,) it protected every individual of 
the nation m the free enjoyment of his life, lus liberty, and 

I I 2 
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his property, unless docLired to be forfeited by the judgment 
of his peers, or tlie law ol the land (11) 

[ 42 J ] HowEvra, by means of these stiiiggles, the pope in the 
reign ot king John gained a still gieatei ascendant here, than 
he evei had befoie enjoyed, which continued through the 
long leign of his son Henry the third in the beginning ot 
whose time the old Saxon trial by ordeal was also totally 
abolished And we may by this tunc perceive, in Biactoifs 
tieatise, a still farthei impiovement in the method and legu- 
laiity of the common law, especially m the point ot plead- 
ings Noi must It be foi gotten, that the first liaccs which 
remain of the sep<nntion ot the gi eater barons fiom the less, 
in the constitution ot pailiaments, aie toimd m the gieat 
chaitei of king John , though omitted m that of Heniy HI 
and that, tow aids the end of the lattei ol these leigns, we 
find the first recoid ot any wiit tor summoning knights, citi- 
zens, and burgesses to parliament And hctc we conclude 
the second period of oui English legal hisloiy, 

III The third commences with tlic leign of Edward the 
fust, who hath justly been styled om English Justinian Foi 
m his time the law did icceive so sudden a peitcction, that 
sii Matthew Hale does not scruple to affirm that more was 
done m the first thnteen ycais ot his leign to settle aiidesti- 
bhsh the distributive justice of the kingdom, than m all the 
ages since Jiat time put together 

It would be endless to enumerate all the particulars of these 
regulations, but the principal may be reduced undei the 
following geneial heads 1 He established, confiimed, and 
settled, the great chai ter and charter of forests, 2 He gave 
a mortal wound to the encroachments of the pope and his 
clergy, by limiting and establishing the bounds of ecclesias- 
tical jurisdiction and by obliging the oidmary, to whom ail 

h Hal Hist C L 156 ‘ Ibid 158 


(11)1 refer the reader to Mr Hallam*s excellent remarks on the genjcral 
results of Magna Charta 
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the goods of intestates at that time belonged, to dischaige 
the debts of the deceased 3 He defined the limits of the 
several temporal couits of the highest jiiiisdiction, those of 
the king’s bench, common pleas, and exchequer, so as they 
might not Intel feie with each other’s piopei business to do [ 426 
whicli they must now have recourse to a fiction, very neces- 
saiy and beneficial in the piesenl enlaigcd slate of pioperty 
4 He settled the boundaries of the inter loi courts in counties, 
hundieds, and inanois, confining them to causes of no 
gieat amount, according to then primitive institution , though 
of consideiably gicater, than by the alteration of the value of 
nione} they aie now pei nutted to deteimiiit C He seemed 
the propel ty of the subject, by abolishing all arbitiaiy taxes 
and talh iges, levied without consent of the national council 
6 He guatded the common jastice of the kingdom from 
abuses, by giving up the loyal preiogative of sending man- 
dates to mteifeio in piivate causes 7 He settled the toim, 
solemnities, and effect, of fints levied in the court of com- 
mon pleas though the thing itself was of ^axon original 
8 He first established a leposilory for the public lecoids of 
the kingdom , few of which are antientei than the reign of 
his lathci, and those weie by him collected 9 He irnpioved 
upon the laws of king Alfied, b^ that gieat and oiderly 
method of watch and waid, foi preserving the public peace 
and preventing lobbeiies, established by the statute of 
Winchester 10 He settled and refoimed many abuses 
incident to temues, and lemoved some lestiamts on the 
alienation of landed propeity, by the statute ot quia emptor 
11 He instituted a speediei way foi the recoveiy ot debts, 
by gi anting execution, not only upon goods and chattels, but 
also upon lands, by writ of elegit , which was of signal be- 
nefit to a tiadmg people and upon the same commercial 
ideas, he also allowed the charging of lands in a statute mer- 
chant, to pay debts contracted in tiade, contrary to all feodal 
principles 12 He effectually provided for the recovery of 
advowSons, as temporal rights in which, befoie, tlie law 
was extremely deficient 13. He also effectually closed the 
great gulph, m which all the landed property of the kingdom 
was in danger of being swallowed, by his reiterated statutes 
of mortmain , most admirably adapted to meet the frauds 
that had then been devised, though afterwards contrived to be 
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evaded by the invention of uses 14 He established a new 
limitation of property by the creation of estates-tail , con- 
cerning the good policy ol which, modem tunes have, howevei, 
entei tamed a veiy different opinion 15 He reduced all 
Wales to the subjection, not only of the ciown, but in great 
measuie oftlie laws, of England (which was thoroughly com- 
pleted Jii the reign of Henry the eighth) , and seems to have 
entertained a design of doing the like by Scotland, so as to 
have formed an entiie and complete union of the island of 
Gieat Biitain 

I MIGHT continue this catalogue much farther — but upon 
the whole we may obseive, that the very scheme and model 
of the administration of common justice between party and 
pai ty, was entirely settled by this king ^ and has continued 
nearly the same, m all succeeding ages, to this day, abating 
some few alterations, which the humoui oi necessity of sub- 
sequent times hath occasioned The loims of writs, by which 
actions aie commenced, were perfected in his leign, and 
estaidibhed as models for posteiity The pleadings, conse- 
quent upon the writs, were then shoit, neivoiis, tind per- 
spicuous, not intucatc, veibose, and formal The legal 
tieatises, written in Ills tunc, as J3nlton, Fleta, llcngham, 
and the lest, aie, loi the most pait, law at this day , or at 
least weie so, till the alteration of tenuies took place And, 
to conclude, it is from this peiiod, fiom the exact observation 
of magna carta, lather than horn ifs making or renewal, in 
the days of liis grandfathei and father, that the liberty of 
Englishmen began again to real iFs head , though the weight 
of the military tenures hung heavy upon it for many ages 
aftei . 

I CANNOT give a bettei proof of the excellence of his con- 
stitutions, than that from his lime to that of Henry the eighth 
there happened very few, and those not very considerable, 
alterations m the legal forms of pioceedings As to matter 
of substance the old Gothic powers of electing the piincipal 
subordinate magistrates, the sheiiffs, and conseivators of 
[ 428 ] the peace, weie taken from the people in the reigns of Ed- 
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ward II and EdwaidllL, and justices of the peace were 
established instead ot the lattei In the reign also of Edvvard 
the third the pailnnient is supposed most probably to ha\e 
assumed it’s present foim , by a sepaiation of the commons 
honi the lords (12) The statute foi defining and ascei tam- 
ing treasons was one of the fiist productions of this new- 
modelled assembly , and the tianslation ot the law proceedings 
from French into Latin another Much also was done, under 
the auspices ot this magnamnious jiiince, toi establishing our 
domestic manufactuies , by prohibiting the expoitalion of 
English wool, and the impoilation <n weal ot foreign cloth oi 
fills , and by encoiu aging eloth-woikcis from othei countries 
to settle heie Noi was the legislature inattentive to many 
othei branches of commerce, oi indeed to commeice m 
geneial for, in paiticular, it enlarged the cicdit of the mer- 
chant, by introducing the statute staple whereby he might 
the more readily pledge his lands lor the scciiiity of his inci- 
cantilc debts And, as personal property now giew by the 
extension of tiade, to be much more coiisideiable than for- 
merly, caie was taken, m case ot intestacies, to appoint 
administrators particulaily nominated by the law, to distribute 
that pcisoual piopeity among the creditois and kindred ot 


(12) Mr Hdl lam places) tins event eailier, m the llthE I the Com- 
mons sate at Acton Burnell, while the Louis w^crc sitting at Shrewsbury 
nntl a division of the houses m ly be tiaced with nioie or less elearncss from 
the Parliament iry Rolls in the 8 th, 9th, and 19th \eais of Ed 2 , and the 
1 Ed 3 Mr Hallam indeed argues that it is highly improbable that the 
two houses ever intermingled in voting, because their lespeetive money 
grants almost uniformly varied in amount, and bceause it cannot be con- 
ceived that the lords would have suffered the coninious, who were numeri- 
cally a large majority, to have interfered, and thereby acquired an over- 
powering influence, m their deliberations When, how ever, the insignificance 
of the Commons, in the infancy ot their assembling, is considered, the force 
of this latter argument is much weakened, their numerical majority would 
have been of little account m the eyes of the peers It is probable,, indeed, 
that in the beginning, the general business of the commons was to petition 
foi alterations of the law, and to grant their money in these two depart- 
mentt wc may suppose that they were allowed to come to their own 
resolutions by themselves, and did not interfere with the lords in theirs , 
in measures of general government their office perhaps was rather to assent 
to the resolves of the king and lords than to deliberate as a distinct body 
See Hallam Midd Ages, ch viii p 3 


I I 4 



428 


PUBLIC 


Book IV 


the deceased, which before had been usually applied, by the 
officers of the oidmaiy, to uses then denominated pious 
The statutes also ot praemtinin^ for effectually depiessiug tlie 
cml powei of the pope, weie the woik of this and the sub- 
sequent reii^n And the establishment of a laboi ions paiochial 
clerg), by the endowment of vicarages out of the overgiowii 
possessions of the monaslciies, added luslie to the close ot the 
fouitccnth century though the seeds of the general lefoi ill- 
ation, which were theicby liist sowm in the kingdom, vveie 
almost oveiwdielmed by the spnit ot peisccution, intioJuced 
into the laws ot the land by the influence ot the icgulai cleigy. 

Fiio\i this time to that of Heniy the seventh, the civil wais 
and disputed titles to the ciown gave no leiijuie toi laithci 
[ 4-29 3 juiidical impiovement , “ nam hilent intei anna** — And 
yet It is to these veiy disputes that vve owe the happy loss of 
all the dominions of the ciown on the continent of Fiance, 
which turned the minds of oui subsequent princes ciiliiely to 
domestic concerns To these likewise wc owe tlic method ot 
barring entails by the fiction ot commo7i 7 ecovn h b , niveiUed 
oiigmally by the cleigy, to evade the statutes of inoitmain, 
but intioduced undei Edwaul tlicfoiiith, loi the puipose ot 
unfettciiiig estates, ami making them moie liable to toitcitnie 
while, on tlic otlici liaiul, the owiicis ciidea\oined to pintcct 
them by the iimvcisal establislimcnt ot anoLlici of the 
cleiical inventions (13) 

In the reign of king Hcniy the seventh, his nniiisteis (not 
to say the king himselt) weie nioic iiidustiious in hiiiiUng 
out piosecutions upon old and foi gotten penal laws, in oulei 
to extort money fiom the subject, than in hammg any new 
beneficial regulations Foi the distinguishing charactei of 
tins reign was that of amassing tieasiiic m the king’s coffcis, 
by eveiy means that could be devised and almost cveiy 
alteration m the law's, howevei salutaiy or otherwise in then 


(n) In the reign of H c many useful statutes passed relative to legal 
and judicial proceedings, tlie conduct of sheriffs and their officers, the qua- 
lification of jurors, and their punishment for corrupt verdicts In this 
icign also the light of peeresses to a trial by peeis was ascertained 
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future consequences, bad this and this only foi tlieii great and 
inimediate object To this cud the coiut of stdr-chainber was 
new-modelled, and aimed with powers, the most dangeious 
and unconstitiitiona], over the peisons and propeitics of tlie 
subject Infonnations were allowed to be received, in lieu 
of indictments, at the assises and sessions ot the peace, in 
oidei to multiply fines and pecuniaiy penalties The statute 
of fines for landed pioperty was eiatuly and covertly con- 
iiived, to facilitate the destruction ot entails, and make the 
owners of real estates moie capable to foiieit as well as to 
aliene The benefit of eleigy (winch so often inteivened to 
stop attaindeis and save the inheiitance) was now allowed 
only once to lay offendeis who only couUl have inheritances 
to lose A wilt ot captaii was peimitted in all actions on the 
case, and the defendant might inconsequence be outlawed, 
because upon such outlawiy Ins goods became the piopcity 
of the Clown In shoit, thcie is liaidlj «i statute in this reign, 
inti oductiv^c of a new law oi modifying the old, but what 
eithei dueedy oi obliquely tended to the emolument ot die 
excliequei 

JV^ This bungs us to the fouith pciiod of oiii legal Jiis- 
toiy, xnz the lefonnation ot lehgion, under Heniy the eighth, 
and his childieii, which opens an eiitiiely new scene in eccle- 
siastical matters , the usurped powei ot the pojie being now 
foi cvei loiitcd and de55Lio}cd, all Ins connections with this 
island cut off, the crown lestoied to it’s supiemacy ovei s]:)!*- 
iitual men and causes, and the p«itionage ot bishopiics being 
once moic indisputablv vested m the king And, had the 
spuitual courts been at tins time rc-umted to the civil, we 
should have seen the old Saxon constitution with legaid to 
eccleiiiastual polity completely icstoied 

WiiH legal d also to oui civtl polity, the statute of wills^ 
and the statute of uses (both passed in the leign of this 
piince), made a gieat alteration as to piopeity die former^ 
by allowing the devise of leal estates by will, which befbie 
was m general forbidden, the lattei, by endeavouiing to 
destroy the intiicate nicety ofwses, though the nanowness and 
pedantry of the couits of common law prevented this statute 
from having it’s full beneficial effect. And thence the coui ts of 
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equity assumed a juiisdiction, dictated by common justice and 
common sense wJiich however arbitraiily exercised oi pro- 
ductive of jealousies in It’s infancy, has at length been matured 
into a most elegant system of lational jurisprudence , tlie 
principles of which (notwithstanding they may differ in foims) 
are now equally adopted by the couits of both law and equity 
From the statute oi uses, and anothei statute of the same 
antiquity (which piotected estates lor years fiom being de- 
stioyed by the reversioner), *i remaikablealteiatioii took place 
in the mode of conveyancing the antient assuiance by leofP- 
ment and livery upon the land being now very seldom prac- 
tised, since the more easy and moie private invention of 
transferring property, by secret conveyances to uses, and long 
terms of years being now continually cieated in moitgages 
[ 431 ] and family settlements, which may be moulded to a thousand 
useful purposes by the ingenuity oi an able aitist 

The farther attacks in this reign upon the immunity of 
estates-tail, which reduced them to little more than the condi- 
tional fees at the common law, before the passing of the statute 
de doms , the establishment of recognizances iii tlie nature of a 
statute-staple, toi facilitating the raising of money upon landed 
security , and the introduction ot the bankiupt laws, as well 
ioi the punishment of the fraudulent, as the relief ot the iin- 
toitunate, tradei , all these weie capital alterations of oui 
legal polity, and highly convenient to that character, which 
the English began now^ to re-assume, of a great commercial 
people The incorporation of Wales with England, and 
the more uniform administration of justice, by destroying 
some counties palatine, and abridging the unreasonable pri- 
vileges of such as remained, added dignity and strength to 
the monarchy, and, togethei with the numeious impiove- 
ments befoie observed upon, and the redress of many griev- 
ances and oppiessions which had been introduced by his 
father, will evei make the administration ot Henry VIII a 
very distinguished aera m the annals of juridical history 

It must be however remaiked, that (particularly m his 
latter years) the royal pierogative was then strained to a very 
tyiannical and oppressive height , and, what was the worst 
circumstance, it^s encroachments were established by law, 
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under the sanction of those pusillanimous paihanients, one of 
which, to It’s eternal disgrace, passed a statute, whereby it was 
enacted that the king’s proclamations should have the force ot 
acts of parliament, and others concurred in the cieation of 
that amazing heap of wild and new-fangled treasons, which 
were slightly touched upon in a former chapter \ Happily 
foi the nation, this arbitraiy reign was succeeded by the 
minoiity of an amiable prince , dm mg the short sunshine of 
which, great part of these extravagant laws weie lepealed 
And, to do justice to the shortei reign ot queen Many, many 
salutaiy and popular laws, in civil matters, weic made under [ 432 
her administration , perhaps the bettei to reconcile the people 
to the bloody measures which she was induced to pursue, 
foi the re-establish ment of leligious slavery the well-con- 
certed schemes foi elfecting which, weie (thiough the piovi- 
dence of God) defeated by the seasonable accession of queen 
Elizabeth, 

Thl religious liberties of the nation being, by that happy 
event, established (we trust) on an eternal basis , (though 
obliged in then infancy to be guaided, against papists and 
other non-conlormists, by laws ol too sanguniaiy a nature,) 
the forest-laws having fallen into disuse, and the administia- 
tioii of civil lights in the courts ot justice being earned on in 
a regular course, according to the wise institutions ot king 
Edward the fiist, without any matciial innovations , all the 
principal grievances introduced by the Norman conquest seem 
to have been giadually shaken oif, and out Saxon constitu- 
tion restored, with considerable improvements except only 
in the continuation of the military tenuies, and a lew other 
points, which still aimed the crown with a very oppressive 
and dangerous prerogative It is also to be remarked that 
the spirit of enriching the cleigy and endowing religious 
houses had (through the formei abuse of it) gone over to such 
a contrary extreme, and the princes of the house of Tudor 
and then favourites had fallen with such avidity upon the 
spoils of the chuich, that a decent and honourable mainte- 
nance was wanting to many of the bishops and clergy. This 
produced the restraimng statutes, to prevent the alienations 


See pag 86 
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of Linds nnd tithes belonging to the chinch and universities 
The numbei of indigent poisons being alsogicatly incieased, 
by withdrawing tlie alms of the inonasteiies, a plan was 
formed in the reign of queen Elizabeth, moie humane and 
beneficial than even leeding and clothing of millions , by 
affording them the means (with pioper industiy) to feed and 
to clothe themselves And, the laithei any subsequent plans 
for inaiiitaiiiiiig the pool have depaited from this institution, 
the moie impiacticable and even peinicious then visional y 
attempts ha\ e pi oved 

433 ] HowEVEii, consuleiiiig the leign of queen Elizabeth in a 
gicat and political view, we have no leason to legiet many 
subsequent altciations m the English constitution Foi, 
though in geneial she was a wise and excellent piincess, and 
loved hei people, though m her time trade floiinshed, iiches 
increased, tlie laws weie duly adimnistcicd, the nation was 
lespccted abioad, and the people happy at home }ct, the 
increase of the powei of the stai-thambei, and the election 
of the high commission couit in niattei s ecclesiastical, weic 
the woik of hei reign She also kept her pailiaments at a 
vciy awful distance and m ninny paiticulars she, at times, 
would caiiy the pieiogative as high as hci nio^'t aibitiary 
piedecessois It is tuie, she veiy seldom exeitcd this pieioga- 
tive, so as to oppress individuals , but still she had it to excit 
and theietoic the felicity of liei leign depended more on hei 
want of opportunity and inclination, than want of power, to 
play the tjiaiit This is a high encomium on hei merit, but 
at the same tune it is sufficient to shew, that these weie not 
those golden days of genuine hbeity that we foimeily were 
taught to believe foi, suicl^, the tiue liberty of the subject 
consists not so much m the gracious behaviour, as in the 
limited powci of the sovereign 

The gieat i evolutions that had happened, in manners and 
m property, had paved the way, by impel ceptible yet sine 
degrees, for as gieat a revolution m government * yet, while 
that 1 evolution was effecting, the crown became more arbi- 
trary than ever, by the progress of those very means, which 
afteiwaids i educed it’s powei It is obvious to every observer, 
that, till the close of the Lancastrian civil wars, the property 
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and the powei of the nation were chiefly divided bet^\een the 
king, the nobility, and the clergy The commons were 
geneially m a state of great ignorance , their personal wealth, 
befoie the extension ot trade, was coinpaiatively small , and 
the natuie ot their landed pioperty was such, as kept them 
in continual dependence upon tlieii feodal loid, being usually 
some powerful baton, some opulent abbey, <u sometimes the 
king himself Though a notion ol geiiei d liberty had 
stiongly peivaded aiul animated the whole constitution, yet 
the paitieular hbeity, the naluial eipalit^, and personal 
independence ol individuals, were little legarded oi thought 
ot , na), c\en to asseit them was treated as the height ot 
sedition and lebelhon Oiu ancestois heaid, with detestation 
and hoiioi, those sentiments ludely deli\eied, and jiushed to 
most absurd extremis, by the violence ot a Cade and a T5^lei, 
which have since been applauded, with a zeal almost rising 
to idolatry, when softened and iccouunended by the eloquence, 
the model ation, and the aigumeiits of a Sidney, a Locke, 
and a Milton 

But when learning, by the invention of punting and the 
piogress ol religious leloimation, beg in to be universally dis- 
seminated, when tiade anti navigation wcie suddenly earned 
to an timazing extent, by the use ot the compass and the 
consequent discoveiy ot the Indies, the minds of men, thus 
^iLghtened by science and enlaiged by observation and tiavcl, 
began to enteitam a more just opinion ot the dignity and lights 
ot mankind An inundation of wealth flowed m upon the 
mei chants, and middling rank, while the two gi cat estates 
ot the kingdom, which toimeily had balanced the pieiogative, 
the nobility and cleigy, were gieatly impoveiished and weak- 
ened Tlie popisli clergy, detected in then frauds and abuses, 
exposed to the resentment ot the populace, and stripped of 
then lands and revenues, stood tiembhng for their very 
existence The nobles, eneivated by the refinements of 
luxury (which knowledge, foreign travel, and the progress 
of the politer arts, aie too apt to intioduce with themselves), 
and fired with disdain at being rivalled in magnificence by 
the opulent citizens, fell into enormous expenses , to gratify 
which they were permitted, by the policy of the times, to 
dissipate their overgrown estates, and alienate their ant lent 
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palrimomes This gratiu'illy reduced their powei and iheir 
influence within a veiy moderate bound while the king, by 
the spoil of the monasteries and the gieat inciease of the 
customs, grew rich, independent, and haughty , and the com- 
[ 435 ] mens were not yet sensible of the strength they had acquired, 
noi urged to examine it’s extent by iieu buithens oi oppres- 
sive taxations, duung the sudden opulence of the exchequer 
Intent upon acquiring new riches, and happy iii being li eed 
from tile insolence and tyranny of the oideis more imme- 
diately above them, they never dreamed of opposing the pre- 
rogative to which they had been so little accustomed , much 
less of taking the lead in opposition, to which by their weight 
and then propeity they were now entitled ( 14 ) The latter 
years of Henry the eighth were theietoie the times of the 
greatest despotism that have been known in this island since 
the death of William the Noiman the pieiogative as it then 
stood by common law (and much moie when extended by 
act of paihament), being too large to be enduied in a land of 
liberty 

Queen Elizabeth, and the intei mediate piinces of the 
Tudor line, had almost the same legal powei s, and sometimes 
exerted them as rougldy, as their fathei king Henry the 
eighth But the critical situation of that princess witli regard 
to her legitimacy, her leligion, her enmity with Spain, and 
her jealousy of the queen of Scots, occasioned gieatei cai*- 
tion m her conduct. She probably, or her able advisers, 
had penetration enough to discern how the power of the 
kingdom had gradually shifted it’s channel, and wisdom 
enough not to provoke the commons to discover and feel 


(14) There are not wanting instances, however, at the dose of the reign 
of E.3 , all through that of Rich 2 , and even in that of H 5. of the exer- 
cise ot great power and influence by the commons, but in general these 
were instances of their acting m union with a party m the Hoase of Lords, 
to the restraint of the prerogative, and m the instances of Ed 3 and 
Rich 2 advantage was evidently taken of a temporary weakness, or great 
unpopularity m the crown In the case of H 5 there seems to be clear 
proof of a substantive weight and influence m the commons, when they 
procured a promise that a stop should be put to the practice of framing 
statutes upon their petitions, with such additions and omissions as made 
the former very different from that which the latter had prayed for 
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then strength. She therefore drew a veil over the odious 
part of preiogative, which was never wantonly tlirown aside, 
but only to answei some important purpose ' and, though the 
royal tieasury no longei ovei flowed with the wealth of the 
clergy, which had been all granted out, and had contributed 
to eniich the people, she asked for supplies with such modei- 
atioii, and managed them with so much <etonom^, that the 
commons weie happ\ in obliging hei Such, in shoit, were 
hei cncmnstances, her necessities, her wisdom, and her good 
disposition, that never did a prince so long and so entirely 
foi the space of halt a century togcthei, leigu in the affec- 
tions of the people 

On the accession of king James I , no new degiee of loyal [ 43C 
po\\er was added to, oi exercised by him, but such a sceptre 
was too weighty to be wielded by such a liarid The unrea- 
sonable and impiudent exertion of what was then deemed to 
be preiogative, upon trivial and unworthy occasions, and 
the claim of a nioie absolute powei inherent in the kingly 
ofhee than had ever been earned into piactice, soon awakened 
the sleeping lion The people heaid with astonishment doc- 
trines pleached liom the throne and the pulpit, subversive of 
libeity and piopeit}, and all the natuial lights of humanity 
They examined into the divinity of this claim, and found it 
weakly and fallaciously supported and common leason 
assured thern, that if it weie of human origin, no constitution 
could establish it without powei of i evocation, no piecedent 
could sanctify, no length of time could confiim it The leaders 
felt the pulse of the nation, and found they had ability as 
w^ell as inclination to resist it and accordingly resisted and 
opposed It, whenever the pusillanimous temper of the reigning 
monarch had courage to put it to the trial , and they gamed 
some little victories m the cases of concealments, monopolies, 
and the dispensing powei In the mean time, very little was 
done foi the improvement of private justice, except the 
abolition of sanctuaries, and the extensipn of the bankrupt 
laws, the limitation of suits and actions, and the regulating 
of informations upon penal statutes. For I cannot class the 
laws against witchcraft and conjuration under the head of 
improvements , nor did the dispute between lord Ellesmere 
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and sir Edward Coke, concerning the powers of the couit of 
chanceiy, tend much to the advancement of justice (15) 

Indi FD when Charles the fiist succeeded to the ciown of 
his father, and attempted to levive some cnoimities, which 
had been dormant in the leign of king James, the loans and 
benevolences extoited from the subject, the aibitiary impri- 
sonments foi lefusal, the exeition of martial law in time of 
peace, and othei domestic giievanccs, clouded the morning of 
[ 4?37 ] that misguided prince's reign , which, though the noon of it 
began a little to biighten, at last went down iii blood, and left 
the whole kingdom in daikncss It must be acknowledged 
that, by the petition of right, enacted to abolish these en- 
croachments, the English constitution leceived great alteration 
and impiovement But there still lemained the latent powei 
of the foiest-laws, winch the ciown most unseasonably revived 
The legal jniisdiction of the star-chambei and high commis- 
sion courts was also cxticmely gieat, thougli then usuipcd au- 
thority was still gicatci. And it we add to these the disuse of 
parliaments, tlieill-timcd zeal and despotic pi oceedings of the 
ecclesiastical governors m matteis of nieie mditfeience, to- 
gethei with the aibitiaiy levies ot tonnage and poundage, 
ship-nioiiey, uid olliei pioject'5, we may see gioimds mos 
amply sufficient foi seeking redress m a legal constitutional 
way This lediess, when sought, was also constitutionally 
given foi all these oppiessions weie actually abolished by the 
king m parliament, before the lebellion bioke out, by the 
several statutes for triennial parhaments, for abolishing the 
sUr-chamber and high commission couits, foi ascei taming 
the extent of forests and forest-law^s, for renouncing ship- 
moncy and other exactions, and foi giving up the prerogative 
of kinghtuig the kmg's tenants in capite in consequence of 
then teodal tenures , though it must be acknowledged that 


(15) To the authoi*!> short list of improvements in the law m the reign 
of J 1 may be added the statutes for extending the benefit of clergy to 
women in certain olFences, the restriction upon costs m certain frivolous 
actions, and the salutary assistance afforded to magistrates in their defence 
to actions brought against them for things done in the execution of their 
office 
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these concessions were not made with so good a grace, as to 
conciliate the confidence of the people Unfortunately, 
either by his own mismanagement, or by the arts of his 
enemies, the king hatl lost the reputation of smceuty, 'which 
IS the greatest unhappiness that can befal a prince Though 
he formerly had strained his prerogative, not only beyond 
what the genius of the present times would beai, but also 
beyond the examples of former ages, he liad now consented 
to reduce it to a lower ebb than was consistent with mo- 
narchical government, A conduct so opposite to his temper 
and pi inciples, joined with some lash actions and unguarded 
expressions, made the people suspect that this condescension 
was merely tempoiary Flushed therefoie with the success 
they had gained, filed with resentment foi past oppiessions, 
and dieadiiig the consecjuences if the king should regain his [ 438 ] 
power, the popular leaders (who iii all ages have called them- 
selves the people) began to grow insolent and ungovernable 
their insolence soon rendered them despeiate and despair at 
length forced them to join wuli a set of military hypocrites 
and enthusiasts, who overturned the church and monarchy, 
and proceeded with deliberate solemnity to the trial and mur- 
der of their sovereign 

I PASS by the crude and abortive schemes foj amending 
the laws in the times of confusion which followed , the most 
promising and sensible whereof (such as the establishment of 
new trials, the abolition of feodal tenures, the act of navw 
gallon, and some others) weie adopted m the (16) 


(16) Perhaps the author dismisses with too little ceremony the labours 
of the parliament collected in Scobell’s Statute Book I will mention two 
very important ordinances , thatof 1654, c 36 against duelling, and that 
of the same year, c 44 for regulating the high court of Chancery The 
first, besides some regulations which go to prevent the giving or accepting 
of challenges, makes all deaths which happen in duels murder , and the 
offence, both of pnncipals and seconds when death does not ensue, punish- 
able with banishment for life The latter contains long and elaborate 
rules for the junsdiction and proceedings of the court of chancery, from 
which, perhaps, some useful matter might be derived, even in the present 
d#y 
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V. Fifth peiiod, which lam next to mention, viz aftei 
the restoration of kmg Charles II Immediately upon which, 
die pnncipal leniainmg grievance, the doctiine and conse- 
quences of nnhtaiy tenures, weie taken away and abolished, 
except in the instance of corruption of inheritable blood, 
upon attainder of treason and felony And though the mo- 
narch, m whose peison the royal government was restored, 
and With it om antient constitution, deserves no coinmend- 
ftom posterity, yet in his leign (wicked, sanguinary, 
and tuibulent as it was), the concunence of happy circum- 
stances was such, that from thence we may date not only the 
re-establishtnent of oui church and monarchy, but also the 
complete restitution of English liberty, foi the first time 
since It’s total abolition at the conquest For theiein not 
only these slavish tenuies, the badge otfoieign dominion, with 
all then oppressive appendages, were removed fiom incumber- 
ing the estates of the subject, but also an additional security 
of his person from impiisonment was obtained by that great 
bulwaik of oiii constitution, the habeas coiptis act These 
two statutes, with regard to our pioperly and peisons, foim 
a second magna caita^ as benehcial and eflectual as that of 
Running-Mead That only pruned the luxni lances of the 
feodal system , but the statute of Charles the second extir- 
[ 439 ] pated all it’s slaveries; except peihaps in copyhold tenure, 
and there also they are now in gieat measure enervated by 
gradual custom, and the interposition of our courts of justice 
Magna carta only, m general terms, declared, that no man 
shall be imprisoned contiary to law the habeas coipm act 
points him out effectual means, as well to release himself] 
though committed even by the king in council, as to punish 
all those who shall thus unconstitutionally misuse him 

I 

To these I may add the abolition of the prerogatives of 
purveyance and pre-emption , the statute for holding trien- 
nial parliaments , the test and corporation acts, which secure 
both our civil and religious liberties, the abolition of the 
writ d£ haeretico comhuiendo , the statute of frauds and p^rju- 
Hes, a great and necessary security to private property , the 
statute for distribution of intestates’ estates, and that of 
amendments and jeofails^ which cut off those superfluous 
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niceties which so long had disgraced our coints, together 
With many other wholesome acts that were passed m this 
reign, for the benefit of navigation and the improvement of 
foieign commerce and the whole, when we likewise con- 
sidei the fieedom fiom taxes and armies which the subject 
then enjoyed, will be sufficient to demonstiate this truth, that 
‘‘ the constitution of England had ai rived to it’s full vigour, 
and the true balance between liberty and prerogative was 
“ happily established by in the reign of king Chailes 
the second.” 

Ii IS far fiom my intention to palliate or defend many verj 
iniquitious proceedings, conhary to all laiv, in that leign, 
thiough the aitifice ot wicked politicians, both m and out of 
employment What seems mcontestible this , that /«/ t/ie 
law^, as It then stood (notwithstanding some invidious, nay 
dangerous, biancbes of the preiogative have since been lopped 
off, and the rest more clearlj defined), the people had as large C 440 ] 
a portion of real liberty as is consistent with a state of society ; 
and sufficient powei, residing ui then own bands, to assert 
and preserve that liberty, if invaded by the royal preiogative. 

For which 1 need but appeal to the memorable catastioplie 
of the next reign For wlien king Charles's deluded brother* 
attempted to enslave the nation, he found it was beyond his 
powei the people both could, and did, resist him , and, in 
consequence of such resistance, obliged him to quit his en- 
tei prise and his throne together Which introduces us to 
the last period of our legal history , viz 

VI From the i evolution in 1688 to the piesent tune In 
this period many laws have passed, as the bill of rights, the 
toleration-act, the act of settlement with it's conditions, the 
act for uniting England with Scotland, and some others r 
which have asserted our liberties m more clear and emphati- 
cal terms , have regulated the succession ot the crown by 
parliament, as the exigencies of religious and civil freedom 
required, have confiimed, and exemplified, the doctnne of 

^ The point of time at which 1 passed, and that for licensing the prea%; 
would chuse to fix this theorelicat per. had expired , though the years 
fection of our public law, is in the year immediately followed it were Utptf ^ 

1679, after the habeas corpus act was great ;)rachca/ oppresuoa 
K K 2 
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resistance, when the executive magistrate endeavours to sub- 
veii the constitution, have maintained the superioiity of the 
laws above the king, by pionouncing his dispensing powei 
to be illegal have indulged tender consciences with every 
religious liberty, consistent with the safety of the state , have 
established triennial, since turned into septennial, elections of 
members to seive m parliament , have excluded certain offi- 
cers fiom the house of commons , have lestrained the king’s 
pardon fiom obstiucting pailiamentary impeachments , have 
impaitedto all the lords an equal light ol trying then fellow- 
peers, have regulated trials for high tieason, have afforded 
our posterity a hope that cou option of blood may one day 
be abolished and forgotten, have (by the desire of his present 
majesty) set bounds to the civil list, and plated the admi- 
nistration of that levenue m hands that are accountable to 
parliament, and have (by the like desire) made the judges 
completely independent of the king, his mimsteis, and his 
successors. Yet, though these provisions have, m appear- 
[ 441 ] ance and nominally, i educed the strength of the executive 
power to a much lowei ebb than in the preceding peiiod , it on 
the othei hand we throw into the opposite scale (what peihaps 
the immoderate reduction ot the antient pierogative may have 
rendered in some degiee iiecessaiy) tlie vast acquisition of 
force, arising from the iiot-act, and the annual expedience of 
a standing army, and the vast acquisition of personal attach- 
ment, arising from the magnitude of the national debt, and 
the manner ot levying those yearly millions that aie appro- 
piiated to pay the interest, we shall find that the crown has, 
gradually and imperceptibly, gained almost as much in in- 
fluence as it has apparently lost in prerogative 

The chief alterations of moment (for the time would fail 
me to descend to minutue) in the admuustiation of private 
justice during this period, are the solemn recognition of the 
law of nations with respect to the rights of embassadors 
the cutting off, by the statute for the amendment of the law, 
a vast number of excrescences, that in process of time had 
sprung out of the practical part of it the protection of cor- 
porate rights by the improvements in writs of mandamtis^ and 
informations in nature of quo warranto the regulations of 
Ifidls by jury, and the admitting witnesses for prisoners upon 
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oath the farther restraints upon alienation of lands in mort- 
main the annihilation ot the teirible judgment of 'peine fmt 
et dure the extension of the benefit of cleigy, by abolmlnng 
the pedantic criterion of reading the counterbalance to this 
mercy, by the vast increase of capital punishment , the new 
and effectual methods foi the speedy lecovciy of lents the 
improvements which ha\e been made in ejectments for the 
tiying of titles the introduction and establishment ot paper- 
credit, by indorsements upon bills and notes, which have 
shewn the legal possibility and c«.Hi\en»ence (whuh our an- 
cestois so long doubted) ot assigning a choi,c in action the 
tianslation ot all legal proceedings into the English language 
the erection of couits ot conscience foi iccovering small 
debts, and (which is much the bettei plan) the retoimation 
of county couits the great system of murine jurisprudence, 
of which the foundations have been laid, by clearly deve- (] 44.2 
loping the principles on which policies of insurance are 
founded, and by happily applying those principles to parti- 
cular cases and, lastly, the liberality of sentiment, which 
(though late) has now taken possession ot our couits of com- 
mon law, and induced them to adopt (where facts can be 
cleaily ascei tamed) the same principles of redress as have 
prevailed in our courts of equity, tioni the tune that lord 
Nottingham presided there , and this, not only wheie spe- 
cially impowcred by particular statutes (as in the case of 
bonds, mortgages, and set-offs), but by extending the leme- 
dial influence of the equitable writ of trespass on the case 
accoiding to it’s piimitive institution by king Edward the 
fiist, to almost cvci^ instance ot injustice not lemedied by 
any other process And these, I think, are all the material 
alterations that have happened with lespect to puvate justice 
in the course of the piesent century. 

Thus therefore, for the amusement and instruction of the 
student, I have endeavoured to delineate some rude outlines 
of a plan for the history of our laws and liberties , fiom their 
first rise, and gradual progiess, among our British and Saxon 
ancestors, till their total eclipse at the Norman conquest , from 
which they have gradually emerged, and risen to the perfec- 
tion they now enjoy, at different periods of time We have 
seen, m the course of oof enquiries, m this and the former 
K K S 
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volumes, that tlie fundamental maxims and lules of the law, 
which legard the lights of persons, and the rights of things, 
the private injiiiies that may be ofFeied to both, and the 
Climes which affect the public, have been aiul aie every day 
impioviiig, and aie now fi aught with the accumulated wisdom 
of ages, that the forms of administei ing justice came to pei- 
fection iindei Edwaid the first, and have not been much 
varied, nor always foi the bettei, since that oiii leligious 
liberties were fully established at the lefoimation but that 
the lecoveiy of our civil and political libei ties was a work 
of longei time, they not being thoioughly and completely 
regained, till aftei the restoiation of king Chailes, iioi lully 
[ 443 ] ^ind explicitly acknowledged and defined, till the aeia of the 
happy levolution Of a constitution, so wisely contiived, 
so strongly raised, and so highly finished, it is haid to speak 
with that praise, winch is justly and severely it’s due — the 
thorough and attentive contemplation of it will fuinrsh it’s 
best panegyric It hath been the endeavour of these com- 
mentaries, however the execution may hav^e succeeded, to 
examine it’s solid foundations, to maik out it’s extensive plan, 
to explain the use and distribution of it’s parts, and from the 
haimomous coiicuirence of those several paits, to demonstiate 
the elegant pioportion of the whole We have taken occa- 
sion to admire at eveiy turn the noble monuments of antieiit 
simplicity, and the more caucus lefincmcnts of modem art 
Noi have it’s faults been concealed fioin view, foi faults it 
has, lest we should be tempted to think it of more than human 
structure, defects, chiefly arising fiom the decays of time, 
or the rage of unskilful improvements m later ages To sus 
tain, to repair, to beautify this noble pile, is a charge in- 
trusted principally to the nobilit}, and sucli gentlemen of the 
kingdom as aie delegated by then countiy to parliament 
The protection of a he Libeiitv of Britain is a duty which 
they owe to themselves, who enjoy it , to their ancestois, who 
transmitted it down , and to then posterity, who will claim at 
their hands this, the best birthiight, and noblest inheritance 
of mankind (17) 


(17) I wish It were m my power to finish this sketch of our legal history 
in the same faithful and spinted manner in which the author has begun 
and carried it down to his own time Since the year 1780, in which he 

died, 
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<liecl, the legislature has provided ample materials for one who saw things 
in so liberal and comprehensive a spirit, and arranged them in such sti iking 
and lucid order In regard to legal and judicial matters he might have 
pointed out the restraint imposed on the arrest of the person, and the 
right given to a discharge on making a deposit with the arresting officer , 
the assistance atforded to inferior courts by arming them with the process 
of the superior whei e necessary , the prevention of delay in the trial of 
misdemeanors, and the sahitiry increase of sevent}^ in their punishment, 
the great general diininiitioii of the number of capitil ofiencea, and the 
necessary and wise addition made to the seventy of <<ub»tituted and inferior 
punishments, the making capital certain aggiavatcd attempts at murder, 
and the simplilying the tiial of ceitain enormous fieasons, the abolition 
of many punishments, as that of the pillory and the binning, or whipping 
of feni'iles, and of the barb nous and shocking pirts of others, as that 
of embowelling in treason, the siippi ession of appcils in tnason, murder, 
or felony, and of the trial by battel in tivd suits , the taking away cor- 
ruption of blood, except in cases of treason oi murder, the piovision 
foi the expenses of pioseeiiiions in felony, and foi the care and disposal 
of lunatic often dcis , the gre it improvements in the system of gaols and 
houses of coirection, the dcclai ition of the functions of thejuryinlhe 
case of libel , the regulation of the ecclesiastical coin ts , the trial and 
punishment of offences coininittcd on the high ‘^cas, or in the colonies, 
and last, not least, the revision and consolidation of the laws, which regu 
late that great bulwark of oiii liberties, the tii il jury 

As measures calculated to secure the integrity of the representative 
body, Sir W Blackstone would probably h we noticed the ait for secunng 
the independence of the Speaker, those which pi event public contractors, 
and certain public officers from sitting in the house, which suspend, or 
remove bankrupt members fiom their scats , and prohibit persons filling 
offices in the revenue from voting at elections 

In matters of general or interned polity, he would have pointed out the 
formation of a regular system and jurisdiction for the punishment, as well 
as relief of insolvent debtors , the many amendments, and finally the con- 
solidation of the bankrupt law, the great diminution of the disabilities 
of roman catholics and dissenters, the liberal altciations in the spirit of 
the navigation laws , the nttcnipts to estimate accurately the uicrease of 
population by a census taken at stated intervals, and a more careful keep- 
ing of parochial registers , the sensible and humane attempts to modify 
and improxe the poor laws, the protection and encouragement afforded 
to friendly societies, and the institution of banks for the savings of the poor , 
the grand measure of the Union with Ireland , the honest renunciation of 
the slave trade for ourselves, and the sincere and repeated endeavours to 
piocure Its abolition by all other nations 

These might form some of the features of the picture with which the 
Cowimentanes might have closed, if they had been written in the present 
day , the system is still imperfect, and many things remain to be done, 
which the author might, perhaps, have suggested with something of judicial 
authonty Without thinking myself entitled to do so, I may venture to 
express not only my wishes, for the gradual perfecting of the English laws 
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and constitution, but my strong conviction, that they will continue to be 
improved with the increasing lights of the age It is our great blessing to 
have the machinery of improvement always ready to work, in a legislature 
which, though almost permanently sitting, is yet drawn from the general 
body of the people, forms part of it, mixes in all its businesses and 
amusements, and is acted upon by all its hopes, fears, and interests The 
very facility of legislation perhaps leads to inconvenience in the multi- 
plying of laws, and in provoking attempts to remedy inconveniences which 
must be borne, or prevent evils which the unassisted prudence of indi- 
viduals might more wisely be left to guard against But these are com- 
paratively slight evils, not counterbalancing the great gooil of possessing 
a power of improvement perpetually advancing with the ige It becomes 
not the Commentator on the laws to indulge in n spirit of mdiscnminate 
approbation, perhaps it was the leaning of Sir W Blackstone’s mind 
to take too favourable a view of his subject, a more excusable failing 
than the opposite one of a captious and ijueiulous spirit, but I think 
he might have reasonably indulged the conviction which I have expressed 
above, because the cliaracteiistic of the legislature lor the last fifty years 
has been a sincere desire of general improvement , and a particular zeal 
for the bettering the condition of the lowei, or unfortunate classes of 
society Fewer measures, purely aristocratic, have passed into laws than 
heretofore* while no proposition has been coldl) received, that was sensi- 
ble in Its details, and had foi its object the reformation of the criminal, 
the instruction of the ignorant, the dissemination of sound religion, the 
vindicating the rights of the oppicssed, or the gradual advancement of 
the labouring and mechanic orders of the population 

With these remarks, and not willing unnecessarily to expose myself to 
disadvantageous comparisons by repeating in less forcible 1 inguage the 
sentiments with which Blackstone closes lus work, but with which I en- 
tirely concur , I tcrimnate what has been lor a long time the interesting 
employment of iny leisure hours No one can be so sensible of the im- 
perfection of my attempt, as I am mjself, but few, perhaps, appreciate so 
sensibly the difficulties of the task 1 confess freely, that when I com- 
menced It, I had not duly measured my own ability to encounter them > 
if I had, I should never have ventured upon the undertaking But the 
work is now before the public , I can truly say that a sense of my own 
weakness has never been wanting to me in the whole course of it, and 1 
believe that I have laid down nothing presumptuously, nor written any 
thing in a spirit of party Imperfect as it is, I am compelled to commit 
It to the public judgment, and if, m the opinion of a liberal profession, 
I shall be thought to have contributed any thing towards making the 
Commentaries more generally useful, I shall feel that I have laboured to 
a good purpose, and am most satisfactonly rewarded 


THE END OF THE FOURTH BOOK 
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} 1 Record nf an Indictment and Conviction of Murder, at 
the Assises^ 

Warwickshire, 1 remetnbercTi, that at the general 

to wit J session of the lord the king of oyer and 
terminer^ holden at Warwick in and for the said county of War- 
wick, on Friday the twelfth day of March, m the second year 
of the reign of the lord George the third, now king of Great 
Britain, before Sir Michael Foster, knight, one of the justices 
of the said lord the king assigned to hold pleas before the king 
himself. Sir Edward Clive, knight, one of the justices of the 
said lord the king, of his court of common bench, and others 
their fellows, justices of the said lord the king, assigned by 
letters patent of the said lord the king, under his great seal of 
Great Britain, made to them the aforesaid justices and others 
and any two or more of them, (whereof one of them the said 
Sir Michael Foster and Sir Edward Clive, the said lord the king 
would have to be one,) to inquire (by the oath of good and 
lawful men of the county aforesaid, by whom the truth of the 
matter might be the better known, and by other ways, methods, 
and meant:, whereby they could or might the better know, as 
well within liberties as without) more fully the truth of all 
treasons, misprisions of treasons, insurrections, rebellions, coun- 
terfeitings, clippings, washings, false comings, and other falsi- 
ties of the monies of Great Britain, and of other kingdoms or 
dominions whatsoever , and of all murders, felonies, manslaugh- 
ters, killings, burglaries, rapes of women, unlawful meetings 
and conventicles, unlawful uttering of words, unlawful assem* 
blies, misprisions, confederacies, false allegations, trespasses, 
riots, routs, retentions, escapes, contempts, falsities, negli- 
gences, concealments, maintenances, oppressions, champartics. 


Session of 
oyer?Lndte\ 
miner* 


Commis- 
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deceits, and all other misdeeds, offences, and injuries whatso- 
ever, and also the accessories of the same, within the county 
aforesaid, as well within liberties as without, by whomsoever 
and howsoever done, had, perpetrated, and committed, and by 
whom, to whom, when, how, and in what manner, and of all 
other articles and circumstances in the said letters patent of the 
said lord the king specified, the premises and every oi any of 
them howsoever concerning, and for this time to hear and de- 
termine the said treasons and other the premises, according to 
the law and custom of the realm of England , and also keepers 
of the peace, and justices of the said lord the king, assigned to 
hear and determine divers felonies, trespasses and other misdc- 
mesnors committed within the county afoiesaid by the oath of 
Sir James Thompson, baronet, Charles Roper, Heniy Dawes, 
Peter Wilson, JSamuei Rogers, John Dawson, James Philips, 
John Mayo, Richaid Savage, William Bell, James Morns, 
Lawrence Hall, and Charles Carter, Esquires, good and lawful 
men of the county aforesaid, then and there impannelled, sworn, 
and charged to inquire for the said lord the king and lor the 
body of the said county, it is presented, that Peter Hunt, late of 
the parish of Lighthornc in the said county, gentleman, not 
having the fear of God before his eyes, but being moved and 
seduced by the instigation of the devil, on the fifth day of March 
in the said second year of the reign of the said lord the king, at 
the parish of Lightliornc aforesaid, with force and arms, m and 
upon one Samuel Collins, m the peace of God and of the said 
lord the king, then and there being, feloniously, wilfully, and of 
his malice aforethought, did make an assault , and that the said 
Peter Hunt with a certain drawn sword, made of iron and steel, 
of the value ol five shillings, which he the said Peter Hunt 
in his right hand then and there had and held, him the said 
Samuel Collins, in and upon the left side of the belly of him the 
said Samuel Collins then and there feloniously, wilfully, and of 
his malice aforethought, did strike, thrust, stab, and penetrate , 
giving unto the said Samuel Collins, then and there, with the 
sword drawn as aforesaid, in and upon the left side of the belly 
of him the said Samuel Collins, one mortal wound of the breadth 
of one inch, and the depth of nine inches , of which said mor- 
tal wound he the said Samuel Collins, at the parish of Light- 
home aforesaid in the said county of Warwick, from the said 
fifth day of March in the year aforesaid until the seventh day 
of the same month m the same year, did languish, and languish- 
ing did live , on which said seventh day of March in the year 
aforesaid, the said Samuel Collins at the parish of Lighthorne 
aforesaid, m the county aforesaid, of the said mortal wound did 
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die , and so the jurors aforesaid, upon then oath aforesaid, do say 
that the said Peter Hunt him the said Samuel Collins, m manner 
and form aforesaid, feloniously, wiHully, and of his malice atore- 
thought, did kill and murder, against the peace of the said lord 
the now king, his crown and dignity 3iaH|?ereupon the sheriff Capias 
of the county aforesaid is commanded, that he omit not for any 
liberty in his bailiwick, but that ht take the said Peter Hunt, it 
he may be found in his bailiwick and him safely keep to answer 
to the telony and murder whereof he stands indicted said Session of 

indictment the said justices of the lord the king above-named, 
afterwardsj to wit, at the delivery of the gaol of the said lord the ^ 
king, holden at Warwick in and foi the county aforesaid, on 
Friday the sixth day of August iii the said second year of the 
reign of the said lord the king, before the riglit honourable 
William lord Mansfield, chief justice of the said lord the king, 
assigned to hold pleas before the king himself, Sir Sidney Staf- 
ford Smythe, knight, one of the barons of the exchequer of the 
said lord the king, and others then fellows, justices of the said 
lord the king, assigned to deliver his said gaol of the county afore- 
said of the prisoners therein being, by their proper hands to 
deliver lieie in court of record in form of the law to be deter- 
mined 9nti affcttoarli 0 , to wit, at the same delivery at the gaol Arraign- 
of the said lord the king, of Ins county aforesaid, on the said “cnt 
Friday the sixth day of August, in the said second year of the 
reign of the said lord the king, before the said justices of the lord 
the king last above-named and others tbeir fellows aforesaid, here 
cometh the said Peter Hunt, under the custody of William Browne, 
esquire, sheriff of the county aforesaid, {in whose custody in the 
gaol of the county aforesaid, for the cause aforesaid, he had been 
before committed,) being brought to the bar here in his proper 
person by the said sheriff, to whom he is here also committed SlnXi 
forthwith being demanded concerning the premises in the said 
indictment above specified and charged upon him, how he will 
acquit himself thereof, he saith that he is not guilty thereof , and 
thereof for good and evil he puts himself upon the country , guilty 
3nti John Blencowc, esquire, clerk of the assizes for the county 
aforesaid, who prosecutes for the said lord the king m this 
behalf, doth the like 'SCperefore let a jury thereupon here imme- Venire. 
diately come before the said justices of the lord the king last 
above-mentioned, and others their fellows aforesaid, of free and 
lawful men of the neighbourhood of the said parish of Light- 
home in the county of Warwick aforesaid, by whom the truth 
of the matter may be the better known, and who are not of kin 
to the said Peter Hunt, to recognize upon their oath, whether 
the said Peter Hunt be guilty of the felony and murder in the 
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indictment aforesaid above specified, or not guilty , because as 
well the said John Blencowe, who prosecutes for the said lord 
the king in this behalf, as the said Peter Hunt, have put them- 
selves upon the said jury And the jurors of the said jury by the 
said sheriff for this purpose impannelled and returned, to wit, 
David Williams, John Snath, Thomas Horne, Charles Nokes, 
Richard May, Walter Duke, Matthew Lion, James White, 
William Bates, Oliver Green, Bartholomew Nash, and Henry 
Long, being called, come , who being elected, tried, and sworn, 
to speak the truth of and concerning the premises, upon their 
oath say, ^at the said Peter Hunt is guilty of the felony and 
murder aforesaid, on him above charged in the form aforesaid 
as by the indictment aforesaid is above supposed against him , 
and that the said Peter Hunt at the time of committing the said 
felony and murder, or at any time since to this time, had not nor 
hath any goods or chattels, lands or tenements, m the said county 
of Warwick, or elsewhere, to the knowledge of the said jurors 
And upon this it is forthwith demanded of the said Peter Hunt, 
if he hath or knoweth any thing to say, wherefore the said justices 
here ought not upon the premises and verdict aforesaid to pro- 
ceed to judgment and execution against him who nothing farther 
saith, unless as he before had said S^ijfrcupon, all and singular 
the premises being seen, and by the said justices here fully 
understood, it 10 confliUeicli by the court here, that the said Peter 
Hunt be taken to the gaol of the said lord the king ot the said 
county of Warwick, from whence he came, and from thence to 
the place of execution on Monday now next ensuing, being the 
ninth day of this instant August, and there be hanged by the neck 
until he be dead, and that afterwards his body be dissected and 
anatomized 


§ 2 Conviction of Manslaughtet* 


Verdict , — 
not guiltyof 
murder, 
guilty of 
manslavgh” 


Clergy 

praved 

Judgment 


— upon their oath say, that the said Peter Hunt is not 

guilty of the murder aforesaid, above charged upon him, but that 
the said Peter Hunt is guilty ot the felonious slaying of the afore- 
said Samuel Collins , and that he had not nor hath any goods or chat- 
tels, lands, or tenements, at the time of the felony and manslaughter 
aforesaid, or ever afterwards to this time to the knowledge of the 
said jurors. And immediately it is demanded of the said Peter 
Hunt, if he hath or knoweth anything to say wherefore the said jus- 
tices here ought not upon the premises and verdict aforesaid to pro- 
ceed to judgment and execution against hm ; 0ait|) that he 
IS a clerk, and prayeth the benefit of clergy to be allowed him in 
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this behalf* 3^f)(rctipott) all and singular the premises being seen, to b« burned 
and by the said justices here fully understood, it i0 conaiUcrell by 
the court here, that the said Peter Hunt be burned in his left vered 
hand, and delivered And immediately he is burned in his left 
hand, and is delivered, according to the form of the statute 


§ 3 Entry of a Trial instanter in the Court of Kings Bench j upon 
a collateral Issue , and Ride of Court for Execution thereon 

Michaelmas term, m the sixth year of the reign of king 
George the third 

Kent , the King "J Z>\>z prwoner at the bar being brought into 
against Vthis court in custody of the sheriff of the 

Thomas Rogers j county of Sussex by virtue of his majesty's 
writ of habeas corpusj it 10 octieceb^ that the said writ and the return Habeas cor. 
thereto be filed, anb it appearing by a certain record of attainder, 
which hath been removed into this court by his majesty’s writ of gttmnder^ 
certiorai i, that the prisoner at the bar stands attainted, by the read , 
name of Thomas Rogers, of felony for a robbery on the highway, 
and the said prisoner at the bar having heard the record of the for felony 
said attainder now read to him, is now asked by the court here, androbbery 
what he hath to say for himself, why the Court here should not 
proceed to award execution against him upon the said attainder ? hecansaym 
for plea saith, that he is not the same Thomas Rogers in the bar ofeie- 
said record of attainder named, and against whom judgment was piea, not 
pronounced and this he is ready to verify and prove, S^c tbe same 

which said plea the honourable Charles Yorke, esquire, attorney- 
general of our present sovereign lord the king, who for our said uon, 
lord the king in this behalf prosecuteth, being now present here 
in court, and having heard what the said prisoner at the bar hath 
now alleged, for our said lord the king by way of reply saith, avemng 
that the said prisoner now here at the bar is the same Thomas that he i** 
Rogers in the said record of attainder named, and against whom 
judgment was pronounced as aforesaid, and this he prayeth issue 
may be inquired into by the country , and the said prisoner at joined, 
the bar doth the like , ^^crrfoie let a jury in this behalf imroe- 
diately come here into court, by whom the truth of the matter inUanter, 
will be the better known, and who have no affinity to the said 
prisoner, to try upon their oath, whether the said prisoner at the 
bar be the same Thomas Rogers m the said record of attainder 
named, and against whom judgment was so pronounced as afore* 
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said or not, because as well the said Charles Yorke, esquire, 
attorney-general ot our said lord the king, who for our said lord 
the king in this behalf prosecutes, as the said prisoner at the bar, 
have put themselves in this behalt upon the said jury 2nU im- 
mediately thereupon the said jury come here into couit, and 
being elected, tried, and sworn to speak the truth touching and 
concerning the premises aforesaid, and having heard the said 
record read to them, do say upon their oath, that the said prisoner 
at the bar is the same Thomas lingers in llie said recoitl of attain- 
der named, and against whom judgment was so pronounced as 
aforesaid, in manner and form as the said attorney-general hath 
by his said replication to the said plea of the said prisoner now 
here at the bar alleged SnU ficrcuport the said attorney-general 
on behalf of our said lord the king now prayeth, that the Court 
here would proceed to award execution against him the said 
Thomas Rogers upon the said attainder hereupon all and 
singular the picmises being now seen and fully understood by 
the court here, it ip orlicte'D by the court heie that execution be 
done upon the said prisoner at the bar for the said felony in pm- 
suance of the said judgment, acr ording to due form of law 
It is lastly ordered, that he the said Thomas Rogers, the 
prisoner at the bar, be now committed to the custody of the 
sheriff of the county of Kent (now also present here in court) for 
the purpose aforesaid , and that the said sheriff ot Kent do exe- 
cution upon the said defendant, the prisoner at the bar for the 
said felony, in pursuance of the said judgment, according to clue 
form of law 

On the motion of Mr Attorney-General 

By the Court 


§ 4* Warrant of Execution on Judgment of Deathy at the general 
Gaol-delivery in London and Middlesex 
London To the sheriffs of the city of London , and to the 
and V sheriff of the county of Middlesex , and to the 
Middlesex j keeper of his majesty’s gaol of Newgate. 

at the session of gaol-delivery of Newgate for the city 
of London and county of Middlesex, holden at Justice Hall in 
the Old Bailey, on the nineteenth day of October last, Patrick 
Mahony, Roger Jones, Charles King, and Mary Smith, received 
sentence of death for the respective oSences m their several 
indictments mentioned JftlotQ it ijs ^eteb; that execution 
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of the said sentence be made and done upon them the said 
Patrick Mahony and Roger Jones, on Wednesday the ninth day 
of this instant month of November at the usual place of execution 
9nl! It 13 his majesty's command, that execution of the said sen- 
tence upon them the said Charles King and Mary Smith be 
respited, until his majesty’s pleasure touching them be farther 
known 

i^ihrn under my hand and seal this fourth day 
of November, one thousand seven hundred 
and sixty eight 

James Eyre, Ret order LS 


^5 IVrit of Execution upon a Judgment oj Murder, before the 
King in Parliament 

the second, by the grace of God of Great Britain, 
France and Ireland, king, defender ot the faith, and so forth, 
to the sheriffs of London and sheriff ot Middlesex, greeting 
OT|?erea0 Lawrence carl Ferrers, viscount lamworth, hath been 
indicted of felony and murder by him done and committed, which 
said indictment hath been certified before us in our present par- 
liament , and the said Lawrence earl Ferrers, viscount Tamworth, 
hath been thereupon arraigned, and upon such arraignment hath 
pleaded not guilty , and the said Lawrence earl Ferrers, viscount 
Tamworth, hath before us m our said parliament been tried, and 
m due form of law convicted thereof, and whereas judgment 
hath been given in oui said parliament, that the said Lawrence 
earl Ferrers, viscount Tamworth, shall be hanged by the neck 
till he 13 dead, and that his body be dissected and anatomized, the 
execution of which judgment yet remaineth to be done OTe re- 
quire, and by these presents strictly command you that upon 
Monday the hfth day of May instant, between the hours of nine 
in the morning and one in the afternoon of the same day, him 
the said Lawrence earl Ferrers, viscount Tamworth, without the 
gate of our tower of London (to you then and there to be deli- 
vered, as by another wiit to the lieutenant of our tower of London, 
or to hrs deputy directed, we have commanded) into your custody 
you then and there receive and him in your custody so being, 
you forthwith convey to the accustomed place of execution at 
Tyburn and that you do cause execution to be done upon the 
said Lawrence earl Ferrers, viscount Tamworth, in your custody 
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so beings m all things according to the said judgment. And 
this you are by no means to omit, at your peril our- 

self at Westminster the second day of May, in the thirty -third 
year of our reign, 

Yorke and Yorke« 
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Concur re?it /eases, ll 3 JO 
Condition, II 17 « 290 viii 

bleach of, II 281 

, estate on, II 1 52 

, m deed, II 1 55 

.. law. If 154, 155 

of a bond, 11 540 xiii III xxii 

Conditional fees, II 110 

... . — , descent of, altei edhy per- 

formance of the condition, II 111 

— limitations in wdlSyW 156 164 
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— , trial by the, I lie IV 41 1 

, bridge, what w, I 357 
14 



KV D K X 


Count) couit, I 178 377 III 55 IV 4ii 
414 41(5 420 422 424 441 

court of Middlesex, 111 82 

Palatmc, I 117 IV 431 

Court, I 267 HI 23 IV 258 411 
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i?Jinnc//ioit, l\ 312 

law, IV 2 

Ooi/uuds, IV 98 

C/ojj<i, itizcd by 'i/ieitf, 111 117 
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Dispensing power of the king, I 142 18G 
342 IV 436 440 

ujken U be gaily I H2 

Dispossession, III 167 198 
Dissection of nmrdcrcis, IV 202 377 iv 

Disseisin, fl 195 III 169 

at the paitj’s election, III 170, 

171 

, warianty commencing b>, II 

302 

, writ of entry sur, III 183 

Dissenters, protesiant, IV 53. 

• , ikeir plQce!> of worshipy IV 54 

teacherSy IV 54 

Dissolution of parliament, I 1 88 
Distress, II 41, 42 452 III 6,7 
, excessive, III 12 

— , illegal, for crown debts, IV 423 

, infinite, III 231 280 IV 285 

318 

— ■ — yTiot to be impounded in seveiai 

places y\\\ 13 

of goods of bankrupty 11 487 

— ~ of drovers' cat tie. III 8 

— of zdensils of trade y III 10 

of beasts of the ploughy dnd 

oj things in the custody of ike laWy 

dnd 

o/* goods concealed or removedy III 

11 

sale of. Ill 14 

, second, HI 12 

Distribution of intestate’s cflTectP, II 515 
IV 408 424 439 
Distringas in chancery, III 445 


Distringas in detinue, UI 4l5 

jiiratores.lJI 354 

to compel appearance, III 280. 

XVI 

Disturbance, III 236 

of common, III 257 

franchises, III 236 

[latronage, III 242 

leligious assemblies, IV 54 

tenmc, HI 242 

wa)^^!!! 241 

l)l‘^tu^i)e^, II J78 

Diversity of ])eison, plci of, IV 596 
Dnidend of hinkrupt’s effects, II 487 
Divine law, I 12 

light of knigi, I lul IV 436 

tithes, 11 25 

'crvicc, tcninc b>, II 102. 

JJivuion in a county y IV 275 
Divouc, I 140 111 94 

■ foi ill-^tcmpei ,\ 4 11 

Do, ut dcs, II 144 
lac ns, H 14 3 

Doequet ot ludgment, n 511 IH 397. 
Doctrines, il leg il, asserting or publishing, 
160 208 217 IV 91 116 123 
Dog, cair^ing, IV 123 
Dogs, stealing them, IV 236 * 

, &t owner answerable for, III 153. 

Domebook of Alfred, 1 64 IV 41 1 
Domcsdi) bookjll 49 99 111 331 
Dominion, II 1 

Doimt'ic naturae, animals, II 390 

Donatio mortis causa, H 514 

Donative advow sons, II 23 

Done giant ct render, fine sur, II 353 

Doniv, statute de, II 112 

Dothiiiy IV 98 

Double fine, II 353 

plea, III 308 

— voucher, II 358 n xvii 

Dowager, princess, IV 81 

queen, 1 224 IV 81 

Dower, II 129 IV 424 

, of alien wivesy II 131 

ad ostium ecclcsiae, II 132 

, assignment of, II 135 

, bar of, II 136 253 n 

by common law, 11 1 32 

custom, II 132. 

de la plus belle, II 132 

ex assensu patns,!! 133 

— , justices of, IH 59 

■ ■ ■ , unde nihil habet, wnt of, III 1 83 

, writ of nght of, III 183 194 

Draught for money, II 467 
Drawbacks, I 315 

Drawing to the gallows, IV 92 376 

Droit di oit, II 199 

Druids, their customs, I. 63, IV 408 



INDEX 


Diuiikenness, IV 25 64 
Duchy court of Lancaster, 111 78 
Ducking-stool, IV 16D ^77 
Duel, IV 145 185 199 
Ihielling, ot dinance agmnU, IV 438 
Dues, ecclesnstital, non-payment of, III 
89 

Dukes, I 397 409 

Dmn fuit intm aet item, writ of, III 187 

■ non compos mentis, writ of, III 

185 
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improprmm, II 58 

indivKluuni, H 215 

— — — — iiidternum, II 212 243 

novum, 11 212 221 

— held, ut antiquum IL 

212 221 

paternum, II 243 

-])ropnuin II 58 

Fiction in law, HI 43 107 
F ictitioiis plaintiff, IV 134 
F’ldei commissuni, II 327 
Fidejussors, 111 108 291 
Fief, II 45 

d' liaubert, II 62 

F'len facias, writ of III 417 x\x 

feci HI xxxi 

Fifteenths, I 309 
Fill il portion, II 519 
Final decree, HI 452 
“—-judgment. Ill 398 
Finding of indictments, IV 305 

things personal, II 9 

Fine for alienation, II 71 89 

endowment, II 135 

misdemesnors, IV 377, 378 

in copyhold, II 98 

ofJandSjII 118 348 357 n HI 157^ 

174 IV 426 429 

executed, II 353 

, reversal of, when levied of copy- 

holds, H 368 III 166 * 

surdone, grant et render, 11 353 

cognizance de droit, come ceo, 

&C II 352 XIV 

■ Cognizance de droit tantum, II 

353 

con cesbit, II 355 

Fines and Forfeitures, when grantable, IIL 
259 IV 379 

to the crown, I 221 

Finger, disabling, IV 206 

Fire, negligence of, I 431 IV 222 

Fire-bote,1l 35 

Fire-ordeal, IV 342 

Fire works, IV 1 68 

First-fhiits, 1 284 II 67 IV 107 

Fish, royal, I 223. 290 



I N D K X 


^l6h, ro}al, htealing in Ji'sguise, 1 
256 

— — ^ or itteiTipting to 

!>teal, TV 236 

JHtshery, common of, II 34 

, fiec, 11 39 410 IV 124 

several, II 39 

Fishponii, clestroying, IV J4(i 
Fit^herbcrt, I 72 III 183 

hivtureSy 11 281 

Fleets, I J 62 IV 419 

Flctl, I 72 IV 427 

Might, IV 367 

Motsani, 1 293 III 106 

Foeniib muticnm, II t'iO 

Folkluitl, II 90 92 

Foot of I fine, 11 3 j1 XV 

Force, what c tenter an unlaw futy IV "0 

f fna'iounblL « ^ IV 

83 

- — - — , injuries with iml without, III 1 IH 
, when itpellahle by death, IV 

Foicible abtinction ind marriage, I\^ 208 
— cntiv and (letAiner, III 17) IV 

1 48 

horeelosurt, II H9 
Foreign bill ol exch ingc, II 46" 

com, forging It, I V 89 99 l^o 

county, inJiLtmeut in, IV 303 

(lomiiiions, I 110 

pniiec, pension tiom, IV 1 ^2 

— seivice, IV lOO 

Forest, I 289 II 14 3S 114 

courts, 111 7 1 

laws, II 416 III '’3 U 41 3 

420, 421 423 43? 437 
Foresta, c vrta de, IV 423 423 
Foiesnilci disseisin by, II 1 o 
borestalling, IV 159 
b oretootli, striking out, IV 206 
borfeztuic, I 209 II 153 2b7 

in Koimandy, IV 38t 

, cvulcnf'c that gooth wete liaBI 

tOy HI 262 

for Climes, IV 377 381 423, 

424 

— — of copyholds, II 284 

— goods and chatties, II 420 

III 262 IV 386 

— lands, IT 267 IV 381 

Forgery, IV 2 17 

Forgiveness by the prosceutor, IV 364 
Forma pauperis, III 400 
Formedon, writ of, III 191 
Forms of law, unalterable, I 142 
Fornication, IV 64 
Forts and castles, I 265 
Fortune-tellers, IV 62 
Forty days toiiit, HI '’1 

VOL IV 


boundet of a eoiporation, I 43 ) 
b oundling hospitals, I 1 3 1 
Fianchise, II 57 

, dlow ince of, HI 2( 3 

■, disturb ince ol, 111 >3b 

, royil, I 302 

brankalnioign, II 101 
hnnked Ictteis, I 324 
Fiink-fte 11 368 HI 
brink 111 irn ige, 11 115 
hr irk pledge I 114 U 2 52 

— , view ot IV ?73 

i r ink tenc lent, II 10 J 

t I luk-teiiuu U ri 
1 i itei cousin uii eiis H 23? 

uleijiius II 232 

bn id, mil uliLic cogni? ible 111 431 
4 5 / I 1 

,eiiiund, IV 1 ''S 

I nnds and peijuiic statute, ot I lls 
II Ifl -43 259 297 306 337 342 
jG 4 376 448 46f 500 501 51 5 HI 

1 59 420 IV 459 
biaudulent deeds, II 296 

devises, H 378 

qtantSy H 441 

1 launk ferine, H 80 
1 rce beiieh, II 1 ?2 

fishery, II 30 41" 

ervices, H 60 

socage, II 79 

wvirtn, H 38 417 IV 415 

Freehold II 104 

leases, II 120 318 

bieshsint, J 297 
b i lilt, ste iling of, IV ?33 
bud igc, I 463 
b umage, I 325 
blinds, public, I 331 
i coniolidated, 1 350 
b uneral expences, II 508 
burandi inimus, IV 230 232 
I nturo, freehold in, II 144 165 

G 

(jage, HI 280 IV 

, estates in, II 157 

Gcdl^ halj-pencey IV 99 

Game, II 14 395 403 410 IV 415 

, buyingy IV 175 

, destroying of, IV J 74 

laws, IV 174 4t6 

laws in France, II 414 

, selling of, IV 175 

Gaming, I V 171 
Gaming houses, IV 167 171 
Gaol delivery, IV 270 in 

distemper, I 346 

regulation act, I 346 

M V 



I NDKX. 


Gaolers, f 45G IV 300 

compelling prisoners to be iippro- 

vers, &c iV 128 
Gardes chasseSf II 4 H 
— — chavvpHreSy ibtd 
Garden'?, robbing of, IV 253 
Garter, knight ot, I 403 
Gavel-kind, I 74 H 84 IV 409 413 

■ ■■ — — n feudal tenurCy II 65 

■■ ■ . , ivhal ts the essential pail of 

the custom, 1 TG 

, *71 what i-asesy gavel-kind 

lands escheaiy II 84 
GeldyW 313 

General demurrer, III 315 

fund, I 33 1 

— — imparlance, III 301 

l-isue. Ill 305 367 71 iV 338 

legacy, II 512 

occupancy, II 258 

sessions, IV 272 

statute, I 85 

tali, II 113 \i 

— ■ ■ verdict. III 378 IV 354 

■ ■ - - warrant, IV 291 
Gentleman, I 405, 400 
Gesell, II 53 

Gift of chattels, personal, II 44 1 
^ real, II 440 

— lands and tenements, II 3 1 C 
Gild Anglosaxon, I 474 

Giltla mercatona, I 473 
Glanvil, I 72, IV 421 
Gleaning, III 212 

Goldf legal tender Jor more than 40s , I 277 
God and religion, offences against, IV 43 
Goodbehavionr,security for, IV 2 51 256 

consideration, II 297 

Government, contempts against, IV 123 

— , It’s original, 1 48 

Grand assise, III 341 351 vi IV 422 

Constuinier of Noi maiidy, I 107 

juror, disclosing evidence, IV 126 

— jury, IV 302 11 

in attaint, III 351 404 

larcenj, IV 229 

searieanty, II 73 

Grants, 11 9 

of chattels, personal, II 441 

, real, II 440 

lands and tenements, II 517 

the king, II 346 

Grave, IV 3 50 
Great council, I 147 

seal of the king, II 346 III 47 

^ counterfeiting it, IV 

83 

tithes, 1 388 

Gregorian code, I 81 
Gross, adrowson in, li 92 


Gross, common in, II 34 

, villein in, 11 93 

Guardian ad litem, III 427 

and ward, I 460 

at common law, I 46 1 

by custom, 1 462 

nature, I 46 1 

statute, I 462 

for nurture, I 461 

in chivalry, 1 462 II 67 

socage, II 88 

of copyhold, II 98 

by appointment oj ecclesiastical 

court, 1 46 1 

, testamentary, I 462 

Guernsey, island of, I 107 

, when ceded to Fngland, I 107 

Gunpowder, hindering it’s importation, 
IV 16 

, keeping or carrying it ille- 
gally, IV 168 
Gypsies, IV 1 65 


II 


Habeas corpora juratornm, III 354 

corpus,! 135 

act, I 128 III 135 IV 

438 

— — , efect of its suspension, 

I 137 


HI 130 


ad deliberandum, III 130 
faciendum et recipiendum. 


prosequendum. Ill 130 

respondendum, III 129 

satisfaciendum, II! 130 

subjiciendum, III 131 

testificandum, III 130 

cum causa, III 77 

Habendum of a deed, 11 298 i ii \ 
Habere facias possessionem. III 412 

seisinam, III 412 

Habitation, offences against, IV 220 

— , property in, II 4 

Hackney coaches and chairs, t 327 

Heieditas jQcens, II 259 

Heretico comburendo, writ de IV 46 439 

Half blood, I 194 II 227 233 n 

Hame secken, IV 223 

Hamlet, I 115 

Hanaper office. III, 49 

Hand, burning in, IV 367 369 371 377 JV 

, disabling, IV 206 

, holding lip, IV 323 

, loss 0 *, IV 125 154 27-6 377 

— sale, II 448 

writing, similitude of, IV. 358 

Hanging, IV 376 
Hanover, I no 



INDKX 


Hares, stealing them, IV'^ 239 
Havens, I 2G^ 

Hawks, stealing of, IV 27a 
Hay bote, 11 30 

Head of the church, I 279 IV 4 7o 
Headborough, I 115 
Health, I 124 

, mniries to. III 1 22 

, o&nces against public, IV ICl 

Hearing in cquit), III 451 
Hearsay evidence, HI 768 
Hearth money, I 526 
Hedge-bote, 11 35 
Hedge stealing, IV 235 
Heir, H 201 

apparent and presumptive, II 2oa 

iKwUUy on micettor'* bond^ II 340 

Heiress, stealing of, IV 208 
Heir-Iooras, 11 427 

Helping to stolen goods for reward, IV 
132 

Hengliam, I 72 III lOD IV 427 
Henry I , his laws, IV 420 

dupute nnth the Pope^ IV 108 

II crowned his son in his hfe iimey 

I 201 

VI improvements in the law Ay, IV 

429 

Heptarchy, Saxon, IV 410 
Heraldry, III 105 
Heralds, III 105 

— books, III 105 

Hereditaments, 11 1 7 
Hereditary right to the crown, I 191 
209. 

Heresy, IV 44 

Heritable jurisdictions, II 7-1 
Heretochs, I 397 409 IV 117 
Heriots, II 97 422 

, seising of, HI 15 

>, custom^ II 424 

Herraogenian code, I 8 1 
High commission court, III 67 IV 42 
433 439 

constable, I 355 

_ , common law oj^cei , I 3 55 

of England, I 355 IV 

268 

, Ins court. 


HI 68 IV 267 

misdemesnors, IV 121 

- ■ steward of Gieat Britain, his court, 

IV 261 348 

, in parlia- 


ment, IV 260 263 

Oxford, his court, IV 


277 

treason, IV 75 

— , trials in, IV 351 440 

Highways, I 357 H 35 


lUghivay sui vei /01 so/, how appoint ed^ I 358 

,/wo kindsy I 358 

— nnnojaiices in, IV J 67 

, robbery in or near, IV 24 7 

Hiring, 11 453 

and service^ settlement Ay, I 364 

History of the law, IV 407 
Hogs, keeping them in towns, IV 167 
Holding over, II 151 111 210,211 
Hoinagi, II 77 

, aunccatrel, I[ 300 

by bishops, I 284 379 IV 421, 

jhege, I 367 

of a court baron, II. 91 

, simple, I 707 

HoimLide, lY 177 

, when excmable hp the Trench 

laWylM 181 18S 

Homme renlegiando, writ de, III 129 
Honorary teuns,!! 56 215 
Honoris 1 cspectuni, challenge propter, II I 
2(> I IV 3 52 

Honour, coiiit of, III 104 

ot a peer, I 402 

, or dignity, I 27 1 

, scignory, II 91 

Hop-binds, destroying, IV 246 . 

Horn: jundicdSy HI 276 
lIorse-raLCs, IV 173 
Hoise-stealing, IV 258 
Horses, saleol, II 450 
Hospitals,! 471 474 

^ their visitors, I 482 

Hotch pot, II 190 517 
1 louse, immunities of, IV 227 

larciny from, IV 240 

Housc-bote, II 55 
HousetaXjl 32 5,726 
Hue and cry, IV 295 
Hulks IV 371 
Hundred, I 116 IV 411 

, action against, for robbery, kc 

IH 160 IV 246 295 
Hundred court, HI 34 IV 411 
Hundredors, challenge lor defect of. III 
359 IV 352 
Hunger, IV 31 
Hunting, 111 213 

— by inferior tradesmen, IH 215 

401 

— night, OP in disguise, IV 143, 

144 

Hurdle, IV 92 577 

Husband and wife, I 433 443 n IV 28 

— — ■, koweonstderediH equf~ 

ipy I 444 

— , injuries to, III 1 39 

Hustings, court of, in London, IH 80 
Hyd^e, 1 31 1 
Hypotheca, II 1 59 

mm2 



I N I) V X 


I& J 

Jactitation ot inairicic:e, III 93 n 
James I y improvements tn the law btfy IV 
436 

Identity ot perbon, iV 396 
Idiot, I 303 II \2.1n iiOl IV ^^4 
— — , cogniz line of, 111 427 
— — , inspection of, 111 332 

, marrijgc ot, l438 

Idiotd inqiurendo, writ Je, I 104 
Idleness, IV 169 
Jeofails, III 407 IV 37 3 459 
Jerse}, island of, I 106 

y when redid to England y\ 107 

Jetsam, I 293 III 106 
Jews, I 375 IV 373 

, children ot, I 449 

Ignominious nuiiishnieiits, IV 377 

Ignoramus, 1 V 305 

Ignorance, IV 27 

Illegal conditions, II 1 56 

Imagining the king s dcith, IV 76 

ImbezzUment hp bafihrupty IV 156 

Imbezzkng kind’s aiinonr oi stoics, IV 10 1 

public money, IV iil 

rccoids, IV 12H 

Immediate descent, II 226 

states of the empire, 11 60 

Imparl nice, J I xix HI 299 301 wix 
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261 

of waste, II 283 \ 

Imperial chambei, III 39 

constitutions, J 80 

crown and dignity, I 212 

Impediments ot marriage, I 134 
Implication, II 38 1 
Implied condition, It 152 

contiact, II 413 III 159 

malice, IV 200 

- — ■ — warrant) , II 300 
Importing agnus del, crosses, &c IV 115 
- — counterfeit monej, IV 84 89 
Impossible condition, II 1 S6 
Impostures, religious, IV 62 
Impotency, I 434 

Inipotentiae, property, ratione, II 394 
Impressing seamen, I 120 
Imprisonment, I 131 1>6 JV 377 436 

beyond sea, I 1 37 IV 1 16 

, (aisc, III 127 IV 218 

Improper feuds, II 58 
Impiopriations, I 386 
ImprooemenU in the law nnce 1780, IV 
442 

Incapacities, IV 3 77 


Incendunes, 1 V 220 
Incest, IV 04 
fnchantment, IV 60 
Incidental preiogati\es, I 240 
Inclobiircs, destroying, IV 247 
Incomplete judgments, HI 397 
Incorporation, power of, I 472 474 
Incorjioreal hereditaments, 11 20 
Incorrigible roguery, IV 169 
Ineiimbent, I 392 

Inciimbianccs, covenant against, 11 x 
Indebitatus issumpsit, HI 155 
Indefeisiblc light to the throne, I 195 
Indcvinitp ike object and limit oj iinn) anct^ 
H 461 

Indentures, II 205 

ol a line, II 351 \v 

India, misdemcsnois in, IV 305 
IiidiLdVit, writ ot, HI 91 
Indict d)le, what, IV 218 
Indictment, lY 302 ii 

) cop) ot, III 126 IV 35i 

, loealit) of, IV 303 

Indivuluals, offences igunst, IV 176 
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IV 141 
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Industi mu, piopcit) per, II 391 
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— — inspection ot, HI 332 

, in eventra sa mere, I 129, 130 

II 169 

privileges and disabilities ot, I 464 

Inieodalions ot tithes, II 27 
Influente on elections to puliunent, I 
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, ciimmal, IV 308 429 436 

— , ex officio, III 427 IV 308 

for chanties, 111 427 

, in crown office, IV 308 

-, ecclesiastical courts. III 101 

— , exchequer, III 261 
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312 441 

rem, III 262 

ot superstitions uses, III 428 

Infoimer, eoinmon, 11 437 III IGI IV 
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Inheritable blood, H 246 
Inheritance, II 1 1 201 
, canons of, IT 208 
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InheiitancL, estates of, II 104 
Initiate, tenant by (ourtesy, 11 127 
Injunction in equity, III 44 5 
Injuries cjvil, 111 2 

, with and without force, IH 1 1 8 

Inland bill of exchange, 11 46'’ 

Inmates IV 

Inn of court and chancery, I 25 25 
Innkeeper, iction igiinst, 111 IG '5,166 
Innoce>il\y Pope^ I 281 

Inns, (lisoidtr^, IV 167 
Inucnilo, 111 126 

Inoffitioui. test imcnt, I 11 " 11 502 
Inquest of office. Ill 258 IV lOl 421 
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, wnt ofy III 598 

Ie(]ms,itio post inoitcni, n 68 III 25 k 
!n\omfy pleaihd by the pattyy II 202 
Iiisiiluitio vidiuni, IV 374 
Insimul coiijputasscnt, III 164 
Iiisohtncj, act of, II isi 
Insolvent debtors, II 48 1 111 41b 
I^^pcctlon, tn.il hj, III 551 
Instalment, II 51 2 
Inflame coii) t. III 108 
Inst uitci, tri il, IV 306 v 
Institutes of Justini in, I 81 
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Insni iiitc, II 158 III 71 IV 441 
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Interdietiini, III 412 
Intcressc rerniini, II 131 
Interest of money, II 15 J 
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—leg Kies, II 514 
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460 

Interested witness. III 370 
Interlineation in a deed, II 308 
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courts, 111 101 

chancery, 

III 452 

judgment, III 448 

Interpleader, bill of. Til 448 
Interpretation of laws, I 58 
Interregnum, I 196 249 
Interrogatories, examination on, III 383 
438 IV 287 

in chancery, III 449 

Intestacy, II 4 94 

Intestates, then debts and effects, IV 425 
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Intrusion, information of. III 261 

on Ireehold, III 169 

, writ of, III 183 
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Investiture, II 209 
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feuds, II 53 
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Inv oliintary manslaughter, IV 1 92 
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to the jjope, I\^ 107 in 
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of battel, Ilf V 

issue. Ill 515 xiii IV 340 111 
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thin"b person'll, 11 J99 
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loHUurc II 13/ 180 V 
Iichnd, 1 99 
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vmonyl 101 

Iron, stednnr, IV 23" 

lions, to SCI Liic prisoners, IV 300 322 

Islsuds, II 261 

Issuable turns, HI >55 

Issue itllW, III 513,314 

, LolUteial, IV 396 V 

, feigned, III 4 52 

in cnmitiil cases, IV 399 m v 

Cijllltv, 111 448 

, lOllldci of, III 315 Xlll IV 340 

111 

, tender of, HI 313 

Issues on 1 distringas, HI 28o 
Itinciant courts, IV 411 422 

justices. Ill 59 IV 122 

Iiidgt>, I 267 III 25 IV 440 
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, assiiilting them, I\ 125 
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IV 126 
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Judgment, II xix III 395 vi vin xv 

XXXl XXMll 

, action on. III 160 421 
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, property by, II 436 

, rclieveLl against in pquit>,III 

437 

Judices ordinani. Ill 515 
Judicial power, I 267 269 

writs, HI 282 

Judicium Dei, IV 341, 342 

tern, \qu<ie, et ignis, IV 344 

panunj, HI 350 

Jure divino, right to the throne, I 191 
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Juris utrum, wiit of, III 
Jurisdiction, encroachment of, HI 111 

of court5>, settled by Edw 1 

425 , 426 

, plea to, 111 301 IV 333 

Jurorj), fining or inipiiioinng, IV 361 

, misbekaviow ojf III 376 

Jury, trial by, III 249 IV 549 41 1 HI 
Jus accrescendi, II 184 v 
— - ad reni, II 31 2 
— - cotoiue, I 70 
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— fiducianiiin, If 3J8 

— iniagmnni, I 406 

— iti re, II 312 

— legitimum, II 328 
— -patronatus, III 24o 
— > praetoriuui, III 70 
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■ , homicide m advaiiceuitiU of, IV 

179 

, king the fountain of, I 266 

, neglect or itfiisal of, III 109 

'■ " , offences against, IV 128 
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Jkd, I 353 
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iule, I 351 

Justice-seat, court ot, III 72 
Juaticies, wilt of, III 36 
lustifiable homicide, IV 178 
Justification, special, III 306 
Justifying bail, III 2oi 
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Keeper, lord, III 47 

Kent, lustovis of, how pteaerved, H 8 I 

Kidnapping, IV Jiy 

Killing, what amounts to homicide, U 
196 

Kindred, how numerous, II 205 
King, I 190 474 « 

can do no ^\roiig, I ‘246 III 251 

IV 32 

, coiiipaSbing or uimgining his death, 

IV 76 

, his councils, 1 227 

counsel, lU 27 

courts, contempts igauisl, IV 

124 

dignity, I 241 

duties, I 226 

enemies, adhering to, IV 82 

■ government, contempts against, 

IV 123 

. — - — grants, II 346 


King, hit iMonev,tountw felting, iV 84 
— — palaces, contempts against, IV 

perfection, I 216 

■ ’ perpetuity, I 249 

person, contempts against, JV 

123 

pleasure, how understood, IV 

121 

power, I 250 

prciogativc, I 277 

} contempts nrtinsl, 

IV 122 

' , ftVnm s n'niinst, IV 

98 

, his jjrcrogatiVL in debts, judgnicnli, 
ami executions, 111 120 

revenue, cxtraoidinary, I 306 

onlinau, I 281 

rovii] family, I 219 225 

, seals, II 346, 347 III 47 

counterfeiting, IV 83 89 

silver, II 350 

sovereignty, I 241 474 « 

title, I 190 

— ^ contempts against, IV 

, ubupiuv, I 270 

injuries to oi by, III 254 

, levying wai igainst, IV 81 

, refusal to uhisc or assivt him, 

IV 122 

King’s bench, tom t of, III 41 IV 265 

justices ot, killing them, IV 
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Knight, I 403 

bachelor, I 401 

banneret, I 403 

ot the bath, I 403 

g«utcr, I 410 

shire, Ins electors, I ]7j 

how elected,! 178 

■- to be returned on a lord’s lurv' 

111 359 ^ 

KmghVs fee, I 404 4lo II 02 
Knighthood, I 404 II 69 IV 437 

- — , how conjtircd, who bound to 

take It, I 404 
Knight-service, II 62 

L 

Labour, toundntion of properly, II j 

, hard, IV 370, 371 377 

Labourers, I 407 426 
Laches,! 247 

of infant, I 465 

Laesae majestatis enmen, IV 75 89 
Laesione fidei, suit pro. 111 52 
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Laity, 1 39G. 

Lancaster, county pa'atine of, I 117 

^ Its couits, 

III 78 

— ■ — , cl iichy of, It’s court#. Ill 78 

Lands, 11 IG 17 

, property in, II 7 

Land-tax, I 709 IV 425 

, f edcmplion of^ I 315 

Lapse, II 27C IV 107 
Lapsed legacy, II 513 
Larciny,lV 229 

• , appeal of, IV 511 

, compound, IV 239 

, from the house, IV 240 

, pel son IV 241 

■ , grand, IV 229 

, iiiixe I, IV 239 

, only ot things personal, IV 27J 

, 229 

, simple, IV 229 

Lathes, I 117 

Latitit, writ of, III 286 xxin 
Lnv\, I 38 

, amendment of, st itiite for, IV 'l 4 1 

, and eqiut\, courts of, how distin- 

gtnshed, III 429 

L'llion, I 14 19 79 82 87 

, civil, I 80 

uid canon,authoiity of, I 14 

79 87 IV 491,422 

— , rejected bj the En- 
glish nobility, I 19 

, conimon, I 67 67 

divine or levealed, I 42 

offences against, 

TV 43 

human j the force of, I 58 

, feodil,II H IV 418 

, French, III 517 IV 416, iJfl 

, Greek, III 321 

— — , Gf eek and Rowmi, divided mlo wrilien 
and unwriituiy\ 65 

, history oi, IV 407 

, Latin, III 719 IV 428 

, martial, I 413 IV 436 

, merchant, I 2’^J IV 67 

, municipal, 1 44 

of nations, I 43 

offences against IV 66 

— nature,! 39 

parliament, I 165 

side of the chancery. III 47 

exchequer. 111 45 

, statute, 1 85 

— , unwntten, I 65 IV 408 
— wager of, III 541 IV 414 424 

, written, I 85 

Lawing of mastiffs, III 72 
Lay corporations, I 470 


Lay, investiture of bishops I 578 
Lazarets, escaping fi om, iV 1 62 
Lead, stealing, IV 235 
Leading interrogatories, III 4 19 
Leap-vear,!! 141 
Leisc, II 317 n 

, and leleasc, II 779 11 

— , enti V, and ouster, rule to confess, 

III 201 XI 

, concuT'i'cnt, II 320 

of banUi 11 488 

Lcet, IV 277 in 424 
Legacies, II 512 

, subtraction ol, III 98 

Legal est for life, II 124 126 129 

I cfritinc I onstitiitions, I 82 

Ltgis! alive power, I 147 

Legislature, how Hr controllable, I 161 

Leg.tini itc child, (446 

Lending, If 454 

LiontnehfiX 98 

Letter, demanding money, cVe IV 144 

, missive, for electing a bishop, I 

379 

,m ( hancery, III 445 

, threatening, IV 137 144 

Lcttei s, patent, II 346 
Levant and couchant, III 9 259 
Levan facias, writ of. Ill 417 
I^cvitical decrees, I 435 
Levying money without consent of parlia- 
ment, I 140 

war against the King, IV 81 

Lewdness, IV 64 
Le\ mamfesta, III 344 

tahonis, IV 12 

Libel, immoral or illtg il, IV 1 50 

, blasphemoiu or seditious, IV 151 

— — provii CL oj thejinp in trials for, IV 
153 

, 111 ecclesiastical courts. Ill 100 

, malicious, HI 125 IV 150 

Liberam legem, losing, HI 340 404 IV 
548 

Liberties or franchises, H 37 
Liberty, civil, I 6 125 

—, natural, I 125 

— , of the press, IV 151 

, personal, I 134 

, crime# against, IV 

218 

— injuries to, HI 127 

political, I J 25 
Licence tor marriage, I 439 

from the pope, IV 1)5 

of alienation, II 72 

— of alienaiion, bp whom paid for, H 

76 

— — its ejstent II 273 

■ for college purchases, H 274 
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Licence lor mortmain, II i?fag 

to administei oathb,lll 59 

-igree in a fine, II 350 \iv 

Licenced curate, I 394 
Licensing of books, IV 152 159 
lacentia concorilaiuli, n "50 xu 

loqucndi, III 299 

Liegc, I 367 

Lieutenant, lord, I 412,413 « IV 272 
Life, I 129 

diiniiitiei, II 401 

, crmits iminst, IV 177 

, estates for, II 120 v 

Llgin, I C93 in 106 
Ligcance, I 306 
Light, 11 14 

housc>, I 20 1 

presumption, III 372 

Limbs, 1 1 30 

ijimitdtion of entries, actions, and indiet- 
incnts, III 178 188 192 196 250 IV 
306 308 315 351 436 

estate, 1 1 155 

, statutes of, III 306 

Limited administration, II 500 

fee, II 109 

prop<*rtv, II 391 

Lineal consanguinity, II 203 

descent, II 210 

descent to the Clown, 1 191 

wairintjjll 30i 

Linen stealing fiom pi lec ot m unit utiirc, 
IV 258 

Lip, cutting of, 1 V 207 
Liteiar) propeit), II 405 
Litigious eluireh, HI 214 24 0 
Littleton, I 72,73 
Liturg} , reviling of, IV 50 
Livery in chivalry, U 69 

— deed, II 3i 5 

law, II 310 

of seisin, If 311 1 

by attorney y II 315 

Loans, compulsive, I 140 IV 436 
Local actions. III 294 
Locality of tiial, HI 3bi IV 30> 

Locks on rivers, destroying, IV 1 14 
Logic, It’s elk cts upon law and theolojiy, 
I 33 II 58 IV 117 
Loliardy, IV 47 
l^ondoii, courts of, I H 1 

, ustoins of, I 75,70 II 518 

, franchises of, not loHeitable, 111 

264 IV 424 

^3 inavor and aldermen of, tluu cer- 
tificate, III 334 
Lord and vassal, 11 55 

, feudal, fl 53 

y l^UenborongJCt actyVf 196 


l.oids' committees foi courts of justice 
III 57 

, house of, It’s attendants, L 168 

, why the cou} t of last appeal y I 12 

, may kill the king’s deei, T 167 w 

, spiritual, I 1 55 

■ , temporal, J 157 

, triors, IV 259,260 440 

Lotteries, IV 168 

ypnblwy discontinued y I 326 

Lnnaties, 1 504 II 291 IV 24 395 

, LOgni/aiiLC of, HI 427 

, inarn ige of, I 439 

ernmnah, IV 25 396 

— com lets, IV 25 ibid 

LiiXUly, IV 170 

Joying in wait fo mniiu, IV 207 
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Maddei roots, ste ding them, H 233 
Madhouses, I 33 5 

, p? walCy how inspec ted, I 30 5 

Magistrates, 1 146 

, oppression of, IV 141 

• , subordinate, I 338 

^,supicinc, T 338 

M igna issisa eligend i, wiit de, HI 351 

eaita, I 127 IV 123 425 

, Its contents, IV 423,424 

Mninoiir, IH 71 IV 307 
Mainpcinors, HI 128 
M unpri^c, wut of, III i ’s 
M nnU n nrcc of bast irds, 1 i58 

chilclien, J 447 

|) ircnts, I 454 

suits, I 428 IV 131 

vvife, I 242 

Making law, 111 343 
Mala in se, I 54 

piolnbita, I 57 

Mal-ailministration ot government, IV'^ 
121 

M dc prefei ed to female in descent, I 1 94 

II 212 

line preferred to female, I 194 

stock preferred to female, II 234 

Malice express, IV 199 

implied, IV 200 

prepense, IV'^ 19K 206 

M dtcioiis miseiiief, IV 214 

prosecution. Ill 126 

M dt-tax, 1314 

Mali ersations by colonial governors IV 

III 

Man, island of, 1 106 
Mandamus, writ of, HI l lo 264 IV 441 
Mandates, royal, to the judges m private 
causes, I 142 IV 426 
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Manhood, 11 54 
Manor, II <jo 
Mansion-house, IV 224 
Manslaughter, IV 191 

, conviction ot, IV iv 

Manstealing, IV J19 

M iniificturcrs, seducing them abroad, IV 
U)() n 

M inufacturcs, cutouiageinent of, IV 4 28 
M uiuinission of villeins, II 94 547 
Marchers, lords, I 398 
Mai eh ts, I 398 ?/ 

Maicsclitill, lord. III 38 

, his courts, III 08 

Mai me felonies, how tlergyabk, I\^ 373 * 

tn ible, IV 269 

M iiiners, w indcring, IV 164 
Mai ires, I 416 
Mu itagiLim, II 70 13 5 
VI int 11 e, II 71 
Mantime causes, 111 106 

COUlts, III (.9 

st ite, I 419 

Maik, subscnhLd to tlecds, 11 30 5 
Market, I 271 III 218 

,e f tent <>J th( pt t rogutioe tn 1 1 eatin(f, 

I 27 J 

, clcilv of. Ill court, IV 275 

ovci r, 1 1 4 19 

, sak of stoltn Q^oodi, uiyW 363 

towns, I 115 

Mii(]ue and rcprisd, 1 258 
Marquesses, I 397 
M irri ige, I 433 

, tvhoe to be celchtattd, 1 J39 

— , clandestine or irrcgulai, I 439 

IV 162 

eontiact, suit foi, III 93 

^ forcible, IV 20b 

in chivalry, H 70 IV 118 420, 

421 

socage, II 88 
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(lesti oying, IV 163 249 

ot ro}*!! f iinily, 1 225 * IV 117 

, pioofof, III 140 

, property by, 11 i33 

seitlenient, II 304 

, Its antiquity, II 138 

, when good, I 440 

, agefor^iJt hraiitc and Holland^ 

I 436 

Mai shall of tht king’s bench, III 43 

, custody of, 

III 43 285 

Iiost, certificate of, 

III 334 

Marshalsea, court of. III 76 IV 270 
Martial courts, I 416 
Martial law, I 413 436 n 
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Master and servant, 1 123 429 n 431 n, 
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in chancery. III 412 

, injuiies to, III 142 

of the rolls, III 442 

, his judicial authority 

III 450 

Matci 1 1 puma, Ilf 32 2 

M item 1 niatcriiis, 11 236 

Drialddas Ui^ilimacn disputed by Stiphen^ 

I 200 

Mntrnnor 1 d c uists, III 22 
Matioiis, jtirv i)I III ’62 IV 595 
M IXlUiS, 1 6S 

Mijhciii, ! no III 121 IV 205 

, <t|)pc il of, 1\ 314 

, inspection of III 33- 

Majois, IV 113 

Meisiiics, 1 274 IV 275 121 

tilse, IV 159 

Mech itc st itcs of the em[)ire, II 60 
Medietate, Jill y dr, III 216 360 IV 128 
106 278 352 

Mediterranean passes, counterfeiting of, 

IV 249 

Members of p iili uiient, I 1 

maif be sited hi/ 

bid. 111 2S9 
Meinorv, time of, II 31 
Menicis, UI 120 
Mennl sciv ints, I 425 
Mensa et thoio, dnoree /r I 440 HI 91 
Mcieatonbus, statute (U , il 280 
Mercen-lagc, I 65 IV 412 
Mcreh nits, eustom of, I 7 5 

— , foreign, I £60 IV 424 

Meieheta, II 83 
Mere right, II 197 

, not assignable, II 290 

Mergei, II 178 
Mesne lords, II 59 

process. III 279 415 

■ piofits, actions of trespass tor, III 

^05 

, writ of, HI 234 

Metaphysics, their effects upon law and 
theology, II 58 IV 417 
Michel-gcmote, I 147 
Michel-synoth, I 147 
Middlcsev, hill of. III 285 xxiii 
Migration, 11 7 
Military causes. III 103 

courts, III 68 

feuds, II 57 

offences, 1 415 IV 101 

— power of the crown, I 262 

- state, I 408 
tenures, I 287 
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Military te:>tanitnt, 1 41B 
Militm, I 410 412,413 
Mines, I 295 

— — , destroying tlicir works, IV 247 

, stealing oie out oi, IV 234 

Minority, none in the king, 1 248 
Minors not to sit in parliament, I 162 

■ — contracts tilth, I 436 
Minstrells, H 96 

Misadvcntui c, lioniicidL b} , I V 182 
Mischief, malicious, IV 244 
Misdemesnor, IV i 5 

, , trial oJ,\\ 351 

Misdu ection of j tedgt , 1 1 f 305 

Mlse, III 305 VI 

Misfortune, IV 26 

Misnomer, III 302 IV 731 

Mispleading, when cured by verdict,! 11 J94 

Misprision, IV 119 

• — of felony, IV 121 

treason, IV 1 20 

Mistake, IV 27 
Misuser, II 1 53 
Mitter le droit, II 325 

r estate, II 524 

Mittimus, IV 300 
Mixed actions, III 118 

larcmy, IV 279 

tithes, II 24 

Modus decimandi, 11 29 
Moerda, IV 1 94 

Molliter manus iraposuit, 111 12 1 
Monarch}, I 49 
Money, 1 276 

■ ■ - — , base, cxpoitingy IV 100 

■ ybiviginq into court. III 304 

bills, I 170 184 

. — coiintei feiting, IV 84 88 

expended for anothci , action for, 

in 1G3 

received to anothei’s ust, action 

for, 111 167 
Monk, I 152 
Monopolies, IV 160 476 

, stay of suits therein, IV 116 

Monsters, II 246 

Monstrans de droit, III 256 

Month, II 141 

Monuments, II 428 

Mort d’ancestop, assise of, III 185 

Mortgage, I r 157 IV 435 

, how considered m equity, II 

158 » III 435 

Mortmain, 1.479 II 268 IV 108 424 
426 441 

Mortuaries, II 425 
Mortuo vadio, estate in, II 57 
Mother-church, I 113 
Motion in court. III 304 
Moveables, II 384 


Moveables, property in, II 5 

Mount, oi bunk, I 328 

Mountebanks, IV 167 

Muller puisnd, 11 248 

Multiplicity of laws, It’s onginal, III 325 

^lund, iV 417 

Afultiplyius melaU, IV 100 

Municipal Taw, I 41 

Murder, IV 194 

,aitemphto,W 196 

l>\ peijniy, IV 138 196 

, conviction of, IV 1 v 

, indictment of, IV ii 

j when pardonable, IV 191 400 

Murdrum, 111 721 IV 195 
Muta can urn, II 427 
Mute, standing, IV 52\ 

advisimr It, IV i26 

Mutilation, I 130 III 121 IV 207 

, punishment b}, IV 577 

Mutiny-act, 1 415 
Mutual debts, III 30 3 
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of mcorpoieal hercdilamentt, 

11 260 

oj copuhnldsy II 261 

Octarchy Saxon, IV 410 
Odhal right, II 4 5 
Odio ct Uia, wnt de, HI 12s 
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Paitition, II 185 n 189 

pi occcdings foj, in equity, II 
IS5 

' — , deed of, II 323 

wilt of, II 189 III 502 
Partnership cognizable in equity. III 437 
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writ. III 274 
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Pernancy of profits, II 163 
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ofli necs dg mist, I V 177 

Peisonil ution-,, 111 117 
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, rights of, I 122 
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Pillory, IV 123 n 377 
Piracy, IV 71 
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commons, I 175 IV 440 
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, death of one, 111 302 



iNi)fc:x 
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, destroying of, IV 24o 

Plants, destroying of, fV'’ *2A 7 

, stealing of, IV Si? 

Plate ex^rting^ IV 100 

Plea, at law, if xvm III ^Ol \ii xxix 
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equity, HI 446 
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Pleas of the crown, III 40 IV 2 424 
Pleasure of the king, how understood, IV 
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Pledge, II 452 
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Plegii de prosequeiulo in replevin. III 147 

retorno haliendo, HI 147 

Plena probatio, III 571 
Plenarty, III 243 
Plenum dominium, II 512 
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Plundering sht2}8 in distres<i, IV 244 
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, wnt, III 283 XIX IV 319 

Pocket-sheriffs, 1 342 
Poisoning, IV 196 
Police, ofences against, IV 1 62 
Policies of insurance, II 458 IV 441 

— — » court of, HI 74 

Political liberty, I 1 25 
Pollai ds, IV 98 
Poll deed, II 296 

Polls, challenge to. 111 361 IV 352 
Polygamy, I 436 IV 163 
Pone, writ of. III 34 37 195 280 n xvii 
Poor, I 359 

Poor-laws, I 131 359 IV 452 
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419 428 450 
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87 115 
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pnest, I V 57 87 115 
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-, maintaining, IV 1 1 5 
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of tithes, U 28 

Port-reeve, IV 413 
Ports and havens, I 264 
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Posse comitatus, I 345 
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, actual, 11 1 99 
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, estates in, II 163 

, naked, II 195 HI 177 

, property m, II 589 

, right of, II 196 

, writ of. III 202 412 XV 

Possessory action, H 198 III 180 
I’ossibilities not assignable, II 290 
Post, writ of entry in. III 1 82 
Post disseisin, wnt of, III 188 
Postea, HI 586 xin 
Post-fine, JI 550 

Posthumous children, I 150 II 169 
Post-letters, stealing, IV 239 
Post man in the exchequer, HI 28 
Post-office, I 522 

, misbehaviour of its officar*, 

IV 254 
Pound, III 12 
Poundage, I 316 IV 437 
Pound-breach, HI 146 
Pow-<hke, cutting, IV 244 
Power of the crown, I 250 

parent, T 452 

Poyning*b Jaw, I 102,105 
Praecipe, wnt of, HI 274 

in capite, writ of, HI 195 
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— , fines, II 350 XIV 
tenant to. III 182 
Praemunire, IV 103 428 
Prsetoi’s edicts, I 80 
Pre-audience, III 28 
Prebendary, I 385 
Precedence, II 224 272 III 105 

— of royal farail>, I 225 * 

, patent of, HI 28 

, table of, I 405 

Precedent conditions, 11 154 
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Pre-contract, I 434 
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Prerogative, causes of itfi increase and de- 
cline, IV 433 

■ , comparative review of, I 

IV 440 

contempts against, IV 122 

, topyrignts, II 410 

court, II 509 III 65 

, felonies against, IV 98 

, property by, H 408 

, wnfgy I 107 

Piescription, II 263 
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often CCS, IV 301 

President of the council,! 230 
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to de ith, IV 328 

Presumptions, III 371 

Presumptuc evidence of felony, IV 358 

licir, II 208 
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^ homicide ioi, IV 180 

Price, II 440 454 
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Priinae preces, 1 381 
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■ seism, II 66 87 IV 418 
Primogeniture, I 194 II 214 IV 421 
Prince of Wales, I 225 
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rojal, I 225 

— , violating her, I 225 IV 8 1 
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challenge, III 563 

Prior, I 155 
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Pnsage, I 315 
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PnsonerSyfull defence of W 555 

%n France, IV 559 
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— wroD0, III 2 
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, writ of, 1 166 
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Profaneness, IV 59 
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Profits of courts, I 289 
Progress, royal, IV 41 1 
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Promissory note, II 467 
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■ ' , measure of, IV 1 2 

power of, IV 7 
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Quartti -sessions, court of, IV 271 
Quarto die post, III 278 
Quashing, HI 303 IV 321 
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Quia dominus remisit curiann, writ of 
right, III 195 
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Recitals m a deed, II 293 iv 

VOt IV. 


Reclaimed unimaU, II 391 

— ifplony ly, If 393 

Reckmon„ IV 138 
Recognizance, II 341 
• for the penc or good be- 
haviour, IV 2 52 

in natuie of stiUute Maple, 

II 160 342 IV 431 

of ball, II 591 w 

fine, II \v XVI 

Uecompence in value, II 3 59 
Reconciliation to the pope, &c IV 8 7 
Recoid, I 60 III 24 IV 126 

, issiirance by, II 344 

, court ot, III 24 

, debt ol, II 465 

, imbezzhng ol, I V 1 28 

ol actions. Ill xviii III 317 it 

\U WVl 

foicible entry or det.iiner, IV 

148 

not, IV 147 

, trial by, in 330 

y vacating of, IV 128 

Rcco**dari facias loquelam. III 34 37 1 95 
Recovery, common, II U6 271 357 xvn 
IV 429 

aqamst Inng's donee in tail, II 

362 

without a good tenant to the 

praectpe, II 363 

in value, II 359 xix 

, reversal ol, when suffered of 

copyhold, 11 368 III 166 * 

, roll, II 358 xvn 

Recreant, III 340 IV 348 
Rector of a chmch, I 381 
Rectorial tithes, I 388 
Recusants, popish, IV 55 124 
Recusatio judicis, III 361 
Reddendum ot a deed, ii 299 i in 
Re-disseisin, writ of. Ill 188 
Rediess of injunes, III 2 
Reference to masters in chancery, III 
455 

Reformation of religion, IV 430 
Refusal of a clerk, I 389 
Regalia majora et minora, I 241, 

Regard, court of. Ill 72 , 

Regardant, villeins, II 93 
RegardefSy 111 72 
Regent, I 240 

, cjueen, 1219 

Register of deeds, II 343 

marnages, IV 163 

— seamen, I 419 * 

— I 420 

Registrum omnium brevium, III 18 J 
Regnant, queen, I 219 

If If 
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Regrating, IV I 60 
Rejoinder, III 310 

in eiror, III XXXllI 

Rcheaiing, III 453 

Relation back m bankruptcy, If 486 

foi feitnre, IV 381 380, 

387 

' judgment"?, in ^^ 20 , Ul 

Relations, pnvate, I 422 

— , puWic, J 146 

Relative rights and dutiet>, I 123 Ho 
Relator, in infornntions, III 264 427 
IV 308 

Release ol lands, II 324 jii 

Relief, II 56 65 87 IV 418 420, Ul 

Religion, offences against, IV 43 

Religious inipostuies, IV fii 

Rem, inform ition in, III 26 J 

Remainder in chattels peison il, 11 398 

of lands, II 1 G4 

, writ of formtdon in, HI 193 

Remedial part of laws, i 3 > 

statute, I H6 

Remise, II xv 
Remittei,lll 19 21 190 
Removal of goods jranthdenihf to moid 
dutiessy III 1 1 

, assisting in mchy III 1 1 

of poor, I 3G2 n 364 

— Scotch and Tushy 1 362 

Rent, II 41, 42 57 299 
charge, II 42 

, remedy foj, III 6 20 g 231 1\ 

441 

Jee Jainiy II 43 

sect, II 42 

serv ice, 11 41 

subtraction of, III 230 

Repetition of slandu y III 1 2 5 
Repetitum naiuiuin. III 1 19 
Repleader, III 395 
Replevin, III 13 170 

, action of, III 146 

bond, III 148 

Replicatio, III 310 

Replication at law. III 509 iv xxix 

in criminal cases, IV 339 \ 

• equity, III 448 

Report of evidence bp judge. III 393 
ReportciSy ordinance oj James I appoiniing, 
1 72 

Reports by the master in chanceiy, III 
453 

■ ' of adjudged cases, I 71 

Representation in descents, II 217 

— — ■ — of the crown , 

I. 194 201 

i V — distribution, II 517 
parliament, I 1 59. 


Representation in, pnvaples oj bom tfi, 

I 174 

Reprieve, IV 394 
Reprisal of goods. III 4 
Reprisals on foieigners, I 258 
Repiiblication of will, II 379 602 
Repugnant conditions, II 
Reputation, I 134 

,injiuies to, III 123 

pitted oivneTyW 488 
Kt picsts, court of, I 230 III 51 

, lor small debts, III 

81 

ReiefiJ., 11 M 

Resciipts of the einperoi, I 58 III 60 n 

Hcscous, wilt of, HI 146 

Resnne, III 12 \47 n 170 1\ 125 I"! 

Rtsidcnct, I 390 392 

RcsKliiiini of intestates’ effects, If 514 

Resi^rnation, I 382 393 

Resistance, I 251 l\ 436 4 40 

Respite of jnn, III 354 xiii 

Respondeat oustei, HI 303 396 IV 33» 

Respondentia, II 4 58 

Responsa piiuientum, I 80 

Restitution in blood, tVe IV 102 

of eonjiigd lights, JIf 94 

stolen goods, IV 362 

tcnipoialitics, 1 380 I\ 

42J 

writ of, IV 188 563 

llestcration, A u 16G0 1 210 IV 458 
Restraining statute, I 87 

of lenses, II 320 IV 

432 

Resulting use, H 335 
Retainer of debts, II 511 III is 

servants bv another, HI 142 

Retaliation, IV 12 

Retorno habendo, plegn dc, III 148 

writ de. Ill 150 413 

Retiaxit, III 296 39 5 
Return, false or double, I 180 

, action toi, III 111 37 2 

, ineplevisahlc,wnt of, HI ISO 

, of writs, III 273 

Joi election of members of jmrha* 

menty I 1 50 

■ , foim of, II XIV xtii 

\1X HI 111 Vll XV, XV], XVll, XVlll, XIX, 
XX, xxi, xXii, xxiij, XXIV xxxn xxxn 
xxw 

Return day of wnts. III 275 
Returns ot the term, HI 277 
Revealed law, I 42 

Revenue causes, cognuance of. III 428 

, trial of, IV 281 

— ^ — , extraordinary, I 307 
, ordmarr, I 281. 
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Htvtrsal ol Httainilti, IV SDJ 

judgment, III 411 \xxm iV 

■ 5<)0 

OUtUwiV, 111 J8l IV 520 

592 

Reversion, II 175 

Its mculeut^, 11 176 

assigntc, intitlcd to wli.it 

lemcdic*), HI 158 
Revcitcndi animus, 11 592 
Revu tet , writ of lorim don m, 111 1 92 
Review, bill of, III 4 '54 

, commission ol, III (>7 

Reviling church ordinances, l\ 'll) 

Revival ol persons hanged, IV 406 
Revivor, bill of. Ill 418 
Revocation ol devises, 11 57t 

uses, 11 33 } 550 \i 

will, 11 502 

Revolutioiija D 1688 [ Jll IV 4 10 
Rewards toi appieli ending oflemleis, IV 
294, 295 

diseovcjing attoinpluts, IV 

551 

Rulings, I 117 

Right close, wilt ol, 11 99 111 195 

, secundum eonsuetudinein 

manerii, writ of, III 195 

de rationabili pntc, wiit of, III 

194 

0/ war, ZV 72 

mere writ of, 111 195 

■ — of advowson, wilt of. 111 J Ij 250 

dowci, Wnt of, III 185 

ixissession, 11 196 

pi Opel tj , II J 97 

waid, writ of. III 111 

, patent, wilt of, III 141 1 

, petition of, I 128 HI 956 IV 

457 

, quid domiims lemisit tuiiani, 

writ of, III 1 95 m VI 

sui disclaimer, writ of, 111 255 

Rights, I 122 

, bill of, I 128 IV 440 

of persons, I 122 

things, II I 

Riot, IV 125 142 146 
Riot-act, IV 142, 143 440 
Riotous assemblies, felonious, IV 142 
Riveis, annovanees in, IV 167 

, banks of, destrovin^:, IV 244 246 

, sliures on, destroying, IV 144 

- , thefts on navigable, IV 259 
Roads, how wtdcfied, dwutcd, ot slopped 
up, I 139 
Robbery, IV 242 

— under colour oj law, 252 

oJ a mail, IV 254 


Robeids-nien, IV 215 
Rogueiy, incoriigible, IV l$9 
Rogues, IV 169 
Romney marsh, laws of, HI 74 
Roots, destroying of, IV 240 

, stealing of, IV 233 

Rope-d mecis, IV 167 
RoUland, statute of, i 94 
Routs, IV 146 
Royal assent, 1 1 54 185 

lannl>,l 219 225 

HI images of, 1 225 * IV 

1 17 

lish, I 225 2Q0 

iinncs, I 295 

Rule <4 eoiut, 111 501 \i 
Riiial de in, 1 555 

ileanei}, 1 112 

Rvder to i bill 1 185 

S 

S ibbath bieiknig, iV 65 
Sateulaiii, IV 212 
baci uiient, icviling ot, IV W 
Saeramentiim decisioins, III 5 1 J 
Sale-eonducts, I 259 

, violation of, IV 6h 

Saint Alartin le Grand, court of, HI SO 
Saladine tenth, I 309 
Salary of cm ate, III 90 
Sale, ll 9 146 

ot disticss, HI 1 1 

S lit duty, I 322 

tf pealed, J 521 

Salvage, I 293 11 458 160 
Sinction of laws, I 56 
Sanctuary, IV 332 365 156 
Saik, idaiul ol, I 107 
Satisdatio, IH 291 

Satisfaction, cntiy of, on leeord, IV 4J8 
Sivoii laws, I 64 IV 110 412 
Scaldings, IV 98 

Scale ot ei lines and punishments, IV 18 
Standal or impertinence in bills inequit}, 
HI 442 

Scandalum magnatum, I 402 HI 123 
Schirc-raen, I 598 
Schism, IV 52 
Schoolmastei, I 453 IV 54 
Sciences auxdiaiy to the study ol the law, 
I 33 

Sene Idcias dganv^t bail. III 416 

Ill detinue, III 413 

to hear eirors, III xxxii 

remove an usurper’s clerk, 

III 248 

icpcdl letteis patent, 111 

261 
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^(.irc futias to revive a judgment, IJI 4J1 

teci. III \xx« 

>cold, common, IV 169 
Scotland, I 95 IV 292 304 427 

bound General Acts of Vaf 
liaineni^ I 98 

Scots, or assessments. III 7t 

, peers, then election, I 169 IV 

117 

• , no new creation of I 06 

Scripture, scoffing *it, IV 59 
Scutage, J 310 II 74 
Se defenclendo, homicide, I 150 IV 185 
Sea banks, desliovmg, IV 244 246 
' — y offenLes committed (tiy IV 373* 

Seal, counterfeiting the king’s, IV 85«89 
,great, II 346,347 111 46 

— of Scotland, counterfeiting, IV 80 
of a corporation, I 475 

,pnv), 1 1 347 

— — ytoadeed, defeiCMg, II 508 
Sealing of deeds, II 305 in xn mu 
S eals their antiquity, II 505 
Sca*itmrks, I 2C4 

, destroying, I 294 

Seamen, I 420 * 

Seamen’s wages, III 107 

— wills or powers counterfeiting, 

IV 248, 

Second delnciance, vviit of, III 150 

surcharge^ writ of, III 239 

Secondary conveyances, II 52 1 
' ■ ' *■ ■ ■ ' Use, II 5 j5 
Secretaries of state, 1 3 58 
Secta, III 295 544 

ad molenihnum, &c writ dc, Hi 

235 

Secunda superonerationc, writ dc, III 259 
Securities for monc^, their true construc- 
tions, III 430 

Secuniv for good behaviour, IV 2‘>i 25b 

pc ICO, IV 251 254 

of pci son, I 129 

Seduction ot womcM-cIiiidi eii, HI lt2« 
IV 209 212 
Seisin, 11 209 
■ tor an iilstaiit, II 131 

, livery ot, II 511 i 

, writ ot, HI 412 H 359 MM 

Seising of heriot'*, &c HI 15 
Selecti judices, HI 3bb 
Self-dettnce, III 3 

— jbomicide in, I no IV 183 

Self-murdei, J\ 189 

Semi-pleni probatio, IH 37J 
Senatus consiilla, I 80 86 
Senatus decrela, I 86 
Septennial elections, I j §9 137 
Sepidturc, uohfionof 1\ 23? * 


Sequestration m clmncery, IH 444 

of a benehce, HI 418 

Serjeant, antient, III 18 

— — at arms in chancery, HI 444 

law, I 24 III 27 

— premier, III 28 

Serjeanty, grand, II 73 

■ - — ■, petit, II 81 

Servants, I 423 * 

, battery of. III 142 

— , embezzling their masters’ goods, 

IV 230, 231 

^ , firing houses by negligence, I 
431 IV 222 

larciny b\, IV 230 

, master when answerable for, i 

430,431 HI 154 

'—y retainer of, 1 425 

, tax on, I 327 

Service, fcodal, II 54 

, henot, II 422 

, mill tai y, i o a foreign state, IV 151 

, setllemcHt hiring, and, I 3b 4 

Session, great, ot VV^ics, HI 77 

-of gaol-delivcrv, IV 111 

— — oyer and terminer, IV 1 

— parliament, I 186,187 

— , quarter, IV 271 274 

— — — , quarter, division ^ IV 272 

, special, , IV 27 3 

petty, , rhid 

Set ofi, III 304 IV 442 

m ban}>.ruplcp, II 488 

Settlement, act ot, 1 128 216 IV 440 
Settlements of the poor, I 362 
Several fishery, II 39 
Severaitv, estates in, 11 179 
Severance of jointure, II 1 86 
Seventy of punishment, IV I 6 
Sewers, commissioners of. III 75 
Sextons, 1 395 

Sheep, &c stealing or killing with intent 
to steal, IV 239 
Shepway, court of, III 79 
Shcrift, 1 117 339 IV 292 413 428 

* , to what extent responsible, I 343 

* , pocket, cannot be compelled to 

sent, I 342 

Sheriff’s court m London, III 80 

— lourn, IV 273 411 424 

Shetveis, HI 358 

Shifting use, II 335 
Ship-mone> , IV 437 

Ships in distress, plundeiiiig them, 1 294 
JV 23) 239 

, inaltciouslv destroying, I 293 IV 

245 

Shire, I 116 

Shooling cU uiothti, IV J07 
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Shop books, UI 568, 369 
Shrubs, destroying of, IV 246 

■ , stealing of, IV 253 

Shroud, stealing of, II 429 IV 235 * 

Si fecerit te securum. III 274 ix 
Signet, privy, II 347 
Significavit, writ of, III 10 J 
Signing of deeds, II 305 iii xn \iii 
Sign-manual, H 347 

, forging It, IV 89 

Similitude ofhand-wntiiig, IV 75s 
Simony, I 589 395 U 278 IV 62 
Simple contract, debt by,!! 465 

, larciny, IV 229 

Sme-curc, I 586 

Single bond, II 340 

combat, IV 346 

voucher, II wij 

Sinking fund, I 532 
Si non omnes, III 59 * 

Stth?tgSj 111 59 

Six clerks in cham.cn, III 14 5 
Sixpenny deduction fiom pensions, 

1 527 

Slander, III 123 

, di'^iinction between oral and writ 

teriyWl 136 

^ lepetilion of^WV 12 5 

> Idfcj III 1 24 

Slavery, I 418 425 

ftUabhdied by heal law oid\fy 

I 1J7 425 
Slaves, 1 127 
Sledge, IV 92 577 
SliiiLos on nvers, destroying, IV 14 1 
Small debts, couits for, III 81 IV 441 
• -, tithes, I 388 

■ — , mode of tecoven^j III 8 9 

Smoke-farthings, I 525 
Smuggling, I 318 IV 154 

Socage, II 79 IV 409 

, free and common, II 79 

, guardian, I 461 

, villein, II 98 

Society, It’s natuic, I 47 
Sodomy, IV 215 

Sodor and Man, bishopric of, 1 loo l ij 
SojOHi Hwentj sefi/ement htfy 1 362 
Sokeman’s, II 100 
Soldiers, I 408 

, wandenng, IV 164 

Sole corporations, I 469 
Solicitor, m 3 d 

, general. III 27 

Son assault demesne, III 120 506 
Sophia, princess, lieiri. of her bodv, I JI7 
Soicci\,I\ 60 
Sovereignly, 1 4 9 
, of the king, I 


Soul-^cot, li 425 

South-sea companj, miibehavioiir ot it*s 
officers, IV 234 

fund, I 331 

Speakci of each house of parliament, 
I 181 

nj House of Commons y how nomi- 
nated and approved, J 1 8 1 
Speaking with piosecutor, IV 565 
Special administration, II 506 

bail. Ill 287 XXIV 

bailiff, I 545 

bisHnly,! 454 

itm, III 

damage y II 220 

demurrer, III 515 

impulance. Ill 301 

in 

matter in ei idencc, HI 306 

— occnpml, II 259 

plea, UI 305 

propel t\, II 591 

sesbion, IV 272 

statute, I 86 

tail, II 115 

\erdict, III 577 IV 361 

warrant, IV 291 

Specialty, debt by, II 465 III 15'j 
Specific legacies, II 512 

relief ill equity, III 458 

Spiriting away men itnd children, IV 219 
Spmtual eorpoiations, I 470 

court, 111 61 

Spiritualities, guardian of, I 380 
Spoliation, III 90 
SpotiMo judicially, III 452 
Springing usey, II 334 
Squibs, IV 168 
Stabbing, IV 195 
Stage plays IV 16’ 

Stake diiveii through the body, 1\ 190 
Stamp duties, J 524 

on la IV proceedufgs repealed, I 524 

Stamping o( deeds, II 297 111 xii, xiii 
Stamps', lorgiiig of, IV 249 
St mdard of com, I 278 

weights and measures, J 274, 

275 IV 275 
Stdiinaiy coiuta. III 80 
Staple commodities, I 3 1 5 
Starchambep, court of, I 250 HI 445 
IV 266 510 429 435 437 
Starrs, II 342 IV 266 
Stated damages, HI 455 
Slate lotieiy, IV 168 
Stntluin, I (‘2 
Statute, I 

yliom tehal da if it opt f(iic6,\ 46 

, giittuiiau bv, 1 462 
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SULutc iiiulIi<u)L, II J60 IV 4J6 

lolls, I 18‘> 

sUple, II 160 IV 4‘i«> 

, rcco^nizaiRe in lutiiic ol, 

11 160 =542 IV 431 
Statutes ol a corporation, I 475 
Stau rid ford e, I 72 
Sfaijing pioctediv^^fUl 3b 
Stealing an heirc-^s, IV 20h 
S terlnig, I 27H 
Stcv\aul, 1 427 

, loiil high, 111 jM 

, Ih& com t, I V 261 

,111 jiarliatnent, IV ioi' 

263 

, ot the univciaitv, liii» 

couit, IV 277 

ot die household, III 3^ 

^ — ^ hibccmit, III 

76 IV 276 

Stmt, common vMthout, II 54 111 23t> 
Stipulatio, III 291 

Stipulation in the tuhnnaltj coint, III 

108 

Stirpes, (1 stnbiition pei, U 517 

, succession in, II 217 

Stocks for jmnishment IV ">77 

of descent, male and lemale, II 

254 

Stolen goods, icceivmg, &c , IV 13 2 238 

marriages, IV iO'j 

Stoppage, III 305 

in frmmtUt II H9 

Stores, embezzling the king’s, IV xo i 
Strangers to a fine, II 356 
Sinking in the king’s palace or t emits ol 
justice, IV 125 276 

Study ot the hw, its diseouiagenituts, 

I 31 

— — uses, I 6 

— — , restrained in London, 

I 24 

, why neglected m the 

universities, I 1 6 

Stultifying one’s self, II 291, 292 n 
Subjection, civil, IV 28 
Subiufeuddtion, 11 91 
Suborn ition of peijuiy, IV 137 
Subpoena ad testificandum. III 569 

duces tecum. III 382 

in equity. III 445 

, Its original, III 52 

Subsenption of witnesses II 578 

Subscriptions, unlawful, IV 117 
Subsequent conditions, II 154 

— evidence, III 403 454 151 

Subsidies, ecclesiastical, I 312 

,lay,I 508 311 IV 123 

- on cxpoitb and impoits, I 316 


Subtraction of conjugal rights, III 94 

legacies, III 98 

rents and services, ill ‘2 

tithes, III 88 102 

Siicces'iion ab intcstato, II 51 6 

to goods and chattels, II 43 

the crown, I 197 IV 44 

Suflliance, estate at, U ^ 30 
Suftiage, who entitled to, II 17 1 
Suggestion for prohibition. III in 

, piosecution by, IV 30 «j 

Smcule, IV 189 
Suit and bci vice, II 34 

at law. Ill 110 

in equity. Ill 4 12 

,oi witnesses, III L93 II wii 

Summary convictions, IV 2b0 

pimdii tuniy III 26 

Siiinmoncis, III 279 II \iv win 
IIF \vi 

Summons, IH Mi 

Summons before couviclIou, l\ 281 

to pirliarncnt, f 149, 1 30 

Suinptuaryhws, IV 170 
‘'iiiulay no jiiJichcd day, HI 278 290 
^upeno) cotiif, smt /oi than 10^ 
HI 36 

Snpciscdcas, vviitoi, 1 3 35 
Superseding commissions ol bankrupt, 
188 

Supcistitioususcs, inloiination ot, HI 2 
Supplemental bill in equity, III 448 
Snpplctory oath, 111 37 J 
Supphcdvit, IV 253 
Supplies, I 308 
Supremacy, IV 430 

, oath of, I 368 

j 1 efusiiig It, IV 11 

Supreme m ignti ates, I 146 

power, I 49 146 

Surcharge of common, III 237 

Sat phi % of hanki uph ’ effet /a, li 187 

of intestates’ eftects, 11 514 

Sur-rcbuttei, III 310 
Sit r- rejoinder, III 510 
Surrender, deed of, U 526 

ot bankrupt, H 481 

copyholds, II 365 368 

to ike iLse^oJ unllfW 363 

ivantof^ when auledy II 363 

Surveyois ot highways, I u57 
Sill VIVO) ship, II 185 vii 

of things pereoiud, H 

283 n 

, 7ion^ bitwctn parlnen 

/;arfe, II 184 
Siulunf IV 99 

Suspension of habeas coipus act, I 1 3< 
Sus per col IV 405 
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^wansr, stealing of, II 394 IV a^o 
^weaniig, promiic, IV 60 

by soidier Of sui/o), IV 6[) 

tliepedce, IV 

Swcuiinote, < oiiit of, III 7'2 
Sycophants, IV 2 jO * 

S\iigraphd. II 29 (} 

Synods, I 27‘‘ 


J’ 

r ill altci possibility of iisuc ovtinct, U 
i24 

k mule, II 114 

gtnenl, II 115 yi 

male, II 114 

pecnl, II 115 

, tenant in, U 112 

T uloi lommon, action against, III in- 
'raking, felonious, IV 25o 252 

, unlawful, HI 143 

rxk , 01 ( ount, HI 205 
Tihs lit tiiruuibtantihns, HI 56 5 
IV 554 

J/uit <ma!} fit alum y 

Ilf 56 5 

^ writ of, III 5G I 

V lionis k\, IV 12 
'I till 12 , 1 5M 1\ no VJ( 
t’aiilf I " * I 

fa^ ilion thclion^^of commons, I l(>9 
Tixcs, I 150 508 IV 420 410 

— , settlement by imymtnl oj, I 5G4 

, then annual amount, 1 528 555 

Technical words m inilictiuents, IV 50G 
'I cmpoi alities of bishops, tliui custody, 
1 282 IV, 4J1 

lestitii- 

tion, I 580 IV 421 
Ten int, II 59 

to the praeiipc, II 559 562 

Tcndei of miends, HI 16 
...^ — issue, III 51 5 

moncj,! 277 HI 505 

oaths, I 3G8 IV 124 

, plea of, III 005 

Tenement, II IG 59 

— belUement by rentipgf I "’64 

entpdablc, 11 115 

Tenemental lancH, 11 90 
Tenendum of a deed, II 298 i 
Tenths, ecclesiastical, I 281 IV 107 

, temporal, I 509 

Tenure, disturbance ot, HI 242 
Tenures, antient, 11 59 

-, modern, II 78 

Term in law, essoign day of. III 278 
, first -dnv of, III 278 


Term in law, original i>l. 111 27 7 
, leturnsof, IH 27 "' 

of years, n 145 ui vi IV 450 

'reiiDinum qiii pi trtirnt, vvntof rntry ad, 

III 27G 185 
Termor, ir 142 

'] crrc-tenjnt, II SI 32S 
Test-ail, IV 59 459 

Ttstanunt, II 11, 12 575 489 499 IV 
424 450 

'1 cstimcnt ir} t ansi s, HI 95 

guiubiin, 1 462 II 88 

jiuisdictiou in eipiity, III 

457 

spill tual 

courts, III 97 IV 421 
restumnto annexo, idministiation cum, 
II 50 1 

IVstTiuu capias, III 285 win 
Icstcof writs 1 179 III 274 append 
passim 

Testes, pi oof of will, pel , 11 508 

, trial per, III 550 

Theft, IV 229 

, Its (iunisliincnt, IV 25G * 420 

I heft bote, rV 155 565 
Pheodosian code I Hi 
Things personal, II 58 1 

1 e il, 11 16 

I iglits of, II 1 

Tlueitcning Utteis, 1\ 157 144 
I lire cits, III 120 

of accusation, to c\toit money, 

IV I5G 242 « 

Tmibei, II 2s 1 

trees, stealing, IV 255 

, destioving, IV 217 

— — , stalults Jor ( neow aginsit/it gro?r/b^ 
II 34 

Tippling, IV 64 
'1 ithes, I 588 II 24 

, tognizable in equity. III 457 

, of forest land, HI 48 

, king*s prerogative oj^ disebatge 

fioviy II 51 

, original dutobution of, I 584 

, subcractiQQ Q&JHl 88 102 

Tithing, I 114 IV 4fL* 

Tithing man, I 115 406 
'Title of acts of parliament, 1 185 

to lands, 11 195 

, pretended, selling or buying, 

IV 156 

* the Crown, I 190 

things personal, II 400 

'Ibleration, IV 52, 55. 440 
Tolt, writ of. III 34 195 1 
Tongue, cutting out or disabling, IV 20^ 
207 
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Tonnage, I 'JIG IV ^37 
Tonsura clencalis, IV 3t>7 
Toits, achoni on, HI U7 
Torture, I 153 IV 325 

in luanccf IV 526 

Tourn of the sheriff, IV 27 5 411 424 
Tout temps pnst, III 50) 

Town, I 115 

Trade, it's progicss in Fiigland, IV 119 
424 428 431,432 438 

, ofTenccs against, IV H4 

, offensive, IV 167 

, unlawful exercise of, I 427 1\ 

159 * 

Tradesmen, I 407 

, actions against, III 107 

Traitors, II 499 IV 75 
Transitory actions, III 294 
Tran&itu^ stoppage in, II 449 
Transportation, I 137 JV 371 377 101 

, returning from, IV 152 

37 1 

Transpoiled felon, pai don of, IV 371 
Travaux Jorc^Sy IV 1 58 
Traverse of jndiLtment IV 5 71 

offices. III 260 

plea. III 312 

Treason, appeal ot IV 314 

, high, IV 7 7 351 w 428 

, misprision of, IV 1 20 

, petit, IV 75 203 

— , trials in, IV 351 44o 

Treasurer, lord high. III 38 44 56 

, killing him, IV 84 

'Treasure-trove, I 295 

. — , concealment of, I 297 

IV 121 

Treaties, leagues, and alliances, I 277 

Trebucket, IV 169 

Trees, destroy ing, IV 246, 247 

, stealing, IV 233 

Tresayle, III 186 
Trespass, costs m, III 40i 

, oftei noticcy III 215 

, on land*, III 208, 209 

— the cascj,^ fiction of. III 52 

122 r 

VI e< ^<mis, action of, lit 

120, 121 125 iSUn 
Trespassers ah initio, 111 15 
Trial, III 550 IV 342 411 

, changing place of, IV 265 

- — in Clip or toivn cotporaU , ihui 

, adjournment of criminal, IV 360 

, new. III 387 IV 361 438 

Triennial elections, I 189 453 

parliaments, I 1 53 430 432 

Trinity, denial of, IV 50 

Tnnoda necessitas, I 263 377 II 102 


Tiiors, ioidb, IV 262,263 

of jurors, Ilf 263 

Tnplicatio, III 3lo 
Trithmg, I in 
Tnverbial da^s III 421 
Trovci and conversion, nction of. III 
] 72 IV 365, 36 f 
Iruce, buakeis of, 1\ 68 

,conservatois of, U 69 

Trusts, II 35u V VI 

, where cognizable, III 431 4 59 

Tub-man, in the exchecqner, III 28 
Tnnmltuoub petitioning, I 143 IV 147 
furbaiy, (.onunon of, 11 34 
Turnips, stealing, IV 233 
Turnpikes, destroying of, IV 144 
Tutor, I 306 473 460 
'Twelve tables, laws of, I 80 
Two witnesses, when nccessiirv, III 570 
IV 356 

Tviannv, 1 126 J3T 
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\acaiuv of the throne, I 212 214 
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protest against, I 214 
V acarms, Roger, 1 18 
Vacating records, IV 128 
Vacations, III 276 
Vadium mortiium, II 1 77 

vivuni, II 157 

Vagabondv., IV 169 

Vagrants, iV 169 

, h irboiinng them, JV 170 

Valor bencficiorum, I 284 

mantagii, II 70 88 

Valuable considerations, II 297 
Valvasors, I 403 
Vassal, II 53 

Ubiquity of the king, I 270 
Udat right, 11 45 
Venary, beasts of, II 415 
Venire facias, wnt of. III 352 vn xiu 
IV 318 351 111 

Ventre inspiciendo, writ de, I 456 

samere, children in, I 130 

Venue, III 294 

— — . , pnnciples of, local and transitory, 

III 294 

when changed. III 294 384 

Verberation, III 120 
Verderors, III 71 72 
Verdict, III 377 vni xiv IV 360 iji vi 

y false, III 402 IV 140 

Verge of the court, III 76 IV 276 
Vert, venison, and covert, injuries to, III 71 
Vested legacy, II 513 
—-remainder, II 168 
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Vetituni namiura, III 149 
Yicur, r 387 

Vicarages, when established, I 387 I\ 42b 

Vicarial tithes, 1 388 

Vice admin.! ly courts. III 69 

CkancdloTy III 56 

Vicinage, common because of, II 33 
Vicineto, jury de, III 385 
\ icoutiei writs, III 1238 
\ idamts, 1 403 
View by jurors, III 299 358 

ol frankpledge, IV 279 

\il!, I 114 

Villein, II 92 IV 420 

in gross, II 95 

regardant, II 93 

services, II 61 

socage, II 61 98 

Villciiage, I! 89 92 

privileged, II 9S 

, pure, 11 61 90 

Villcnous judgment, IV 156 
Vinculo matrimonii, divorce a, III 9 1 
Vincr, Ml , h s institution, I 27 
Vvienan Statutes^ I 28 
Violating the queen, «SLc I 222, 223, I\ 
81 

Violent presumption, III 371 

Viigc, tenant by, II 148 

V'lrgin Miir>, a civilian andcanonist, I 21 

ViSLOiint, 1 598 

VisitaOon liooks of heralds, III 105 
\ isitor, 1 180 

of cull corporations, I 481 

* — colleges, I 482 

hospitals, I 482 

Visnc, III 294 IV 350 
Vivo vadio, estate in, II 157 
Umpire, III 16 

Unaniniity of juries, III 576 IV*^ 414 
Uncertainty of the law. III 32 5 
Uncore prist, III 507 
Undcrshcritt, I 545 

general deputy of She) \ 

545 

Underwood, stealing, IV 253 
Union, articles of, 1 96 

— ot Great Britain, I 93 IV 427 

440 

Unities of joint estates, II 180 
Universitates, I 469 
University, I 471 

burgesses of, I 1 7^ 

•, chancellor of, his certificate, 

in 335 

, court? of, DI 83 85 n IV 277 

right of, to popish advowsons. 

Ill 251, 

1 study of the law in, I, 26, 


Unknown persons, lartiny fiom, IV 23b 
559 

Umnarned Womien pregnant^ I 365 

examx7iation o/, I 458 

pmmhment q/, tbid 

Voir dire, oath of. III 532 
Voluntaii/ conocyance. It 296 

escape, III 415, IV 150 

jurisdiction, HI 66 

in uislaughter, IV 191 

1— oaths, IV 157 

w iste, II 281 

Vouche< , in iccoverics, II 558 win 
Voucher, III "00 
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Uses, II 57 271 527 III 52 \\ 427 
429, 15 ' 

, coceii int to stand seisod to, II 55b 

, deeds to lead or declare, II 3 59 5b' 
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, statute of, II 332 IV 450 

Usu capiu, 11 264 
Usurpation ot advowson, III 242 

— franchises oi oftues, lil 

262 

Usura m uitima, II 158 
Usury, H 151 iV 116 156 17J;/ 

Usus fiuctus, II 327 
Uteriniis Inter, II 252 
Uttciing f list money, IV 89,90 
Vulgaiis pmgitio IV 542 
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law, HI 341 414 421 

Wagering policies, H 460 
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Waifs, I 297 
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Wales, I 93 IV 427 45 1 

, courts of, III 77 

— , pa^t of England, I 99 

, pnnee of, I 223 
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his death, J, 223 IV 76 

, princess of, I 225 

^ violating her, I 225 

IV 81 

Walter Tyrrell IV 79 
Wandering soldiers and manners, 1\ 164 
Want, IV 51 
Wapentakes, I 116 

War and peace, right niakm?, 1 2d 
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War, artklet of, I 41 5 
^ f levying against the king, IV 
Ward by constables, &c, I 356 IV 2Q2 
436 

Wards and livenes, court of, III 258 

, when esiabluhedy II 

69 

Wardship in chivalry, II 67 IV 418 420, 
421 

copyholds, II 97, 90 n 

— socage, II 87 

of femaleg how affected hy 

marnaget II 67 
Warrant, I 137 IV 290 

■-« of attorney, to confess ji dgment, 
III 597 

WarrantiaChartae, III 300 
Warranty of chattels nersona], II 4 5l 

goods sold, III 166 

■ ' — lands, II 300 1 xv xviv 

Warren, beasts and fowls of, II 3R 
■ -, robbery of, IV 236 

— ■ - , in disguise, IV 1 44 

Waste, II 281 III 223 229 n 

'■ > ■, how prevented in equity, II 365 n 
III 438 

, impeachment of, II 283 

, land, II 14 90 

— , wntof, III 227 

, actum o/y III 225 

— , prohidition of HI 227 

"Watch, I 356 IV 292 426 
Water, II 14 1« n 

Watermen overloading their ocats, IV 
192 

Water-ordeal, IV 342 
Ways, II 35 
— — of necessity f II 36 

pnvatcy If 36 

and means, committee of, I 307 

, disturbance of, HI 241 

Wefir, IV 313 413 

Weights and measures, I 274 IV 275 
424 

^taiutefor umfonmiy 

ofyi 276 

*■ jdalse, IV 159 

Weregild, IV 188 313 415 
Wells, property in, II 5 
West-Saxonrlage, I 65 IV 412 
Whales, property of, I 225 
Wharfs, I 864 
Whipping, IV 372 377 
White rents, II 4S 
Whole blood, II 227 
Widow’s chamber, II 518 
Wife, I 433 
— — battery of, III 140 

removal of to maiden sett fement, ][ 363 


Will, defect of, IV 20 

, estates at, II 145 

, may still be creai&dy ll 

147 

of the lord, II 95 1 47 

, vitiouSjIV 21 

Wills and testaments, II 11,12 373 489 
499 IV 424 430 
■ ■■ avoiding, II 503 

, revocation ofy ibid 

William ^styku lawSy IV 420 

stdjimmion to Romsy IV 1 05 

Winchester measure, I 274 
Window tax, I 325 
Wine, adulteration of, IV 162 

, licences, I 289 

Witchcraft, IV 60 436 
Withdrawing from allegiance, IV 87 

— recordy lu 358 

Withernam, III 129 146 413 
Witnesses, III 369 

■ childrerty IV 214. 

— . for prisoners, IV 359 441 

— y tampering with, IV 126 

, their expenses, in 369 IV 362 

to deeds, II 307 

, wills, 11 501 

, trial hy. III 336 

, two, where necessary, III 370 

IV 350 

Wittena-geniote, I 148 IV 412 
Women, appeals by, IV 424 

children, stealing or seduction of, 

IV 209 

guilty of clergyable felonic^, IV 

369 

, jury of, III 362 IV 59 ^ 

Woodmote, court of, III 7 1 
Wood-stealing, IV 233 
Wool, &c transporting, IV 154 428 
WooUeUy statute for burying m, repenledy 

I 126 

Words, action for, III 123 

, costs in actions for. III 401 

•, treasonable, IV 79 

Workhouse, IV 370 
Worthiest of blood, II 213 
Wounding, III 121 IV 216 
Wreck, I 291 II 14 III 106 IV 255 
Wnt, III 273 
— close, II 346 

of election to parliament, 1 177 

— , — , wf^ re- 

iurnable, t 149 

of inquiry. III 390. 

— r-, assigning breaches im, III 398 

of peerage, f. 400 * 

, patent, II 346 

Writs, forms of, III 51 185 275 IV 427 
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Writing of 4 deed, I[ 297 

, treMon by, IV 80 

Writings, stealing of, IV 234 
Written conveyances, JI 297 

evidence, 111 36A 

Wrongs, 1 122 

, private, III 2 

, public, IV 1 


Yeai, 11 140 

and day, in appeals of death, IV 515 
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Year and day, in contmual claim, III 1 7^ 
• cop} hold forfeiture, II 
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estrays, 1 297 

fines, II 35 J 

murder, IV I97 30(, 

wrecks, I 292 

, day, and waste, II 252 IV CS5 

Yearbooks, I 72 
Years, estates for, II I40 

forfeded to the a awn hy 

convtctiMi of felony y II 153 
Yeomen, I 40 ^ 

York* custom ot the province of, II 51 8 
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